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REPORTS  OF  CASES 

THE  COURT  OF  COMMON  PpAS. 

—  "v.  '•• 

TRINITT  TERM,  16th  VICTOWA.' 

"~  ■     ■       \. 

Present— Ths  Hon.  J.  B.  Macaulat,  C.  J.  \ 

*<        «      Mr.  Justice  McLsaic.       ^ 

•*       ^      Mil  Justics  Suluvah. 


DoK  Mills  t.  Kellt. 

A  nisi  prios  record  in  ejectment  having  been  pumed  snd  bronght  to  trial  witfMmt 
a  Moood  ^laelta.^Had,  that  ihe  omiasion  woe  not  a  iiimcient  ground  for 
■stung  aaide  the  verdict  or  trial  for  irregularity. ' 

Tbft  leesor  of  the  plaintiff  having  previoittly  recovered  iadgmJH^  against  the 


defendant,  in  an  action  brought  on  the^  covenants  for  the  ptym&^i  oPnaoney 
contained  in  two  several  mortgages  on  whidlf  this  action  of  cjeclment  was 
broo^t,  in  which  prior  action  the  defendant  ha^ pleaded  usury,  and  the  issta^ 
thereon  having  been  found  for  the  plaintiff,  an  exeestion  issued  against  the 
lands  of  the  defendant,  and  the  premises  contained  in  the  mortgages  were  under 
the  sUt.  12  Vic.  ch.  73,  sold  to  the  defendant,  who  at  the  time  of  the  trial  of 
thia  action  was  in  possession,  claiming  to  hold  under  a  deed  fnfm  the  aheriit 
Bild,  that  there  was  a  sufficient  j  •  •       -  • 

dwriff's  sale,  [the  defendant  i 
ment  debtor,  to  enable  the  lessor  of  the  plaintiff  to  estop 


lOD,  Claiming  to  noia  unoer  a  oeeu  nom  ine  ■nenn;. 
cient  privity  of  estate  between  the  puithaser  at  the 
It  in  tnis  suit,]  under  the  execution  aeainst  the  judg- 
leaaor  of  the  plaintiff  to  estop  the  defendsnts  from 

setting  up  ^e  sanse  defence  of  usnrv,  unsuccessfliUy  set  up  by  the  judgment 

debtor,  under  which  the  defendant  claims. 

The  Nisi  Prius  ineoord  is  entitled  in  the  court  of  Common 
Pleas.  Pleas  at  Toronto,  before,  &c.,  of  Hilary  Term,  14 
Victoria.  Declaration :  ejectment  for  lands  in  the  City  of 
Hamilton  :  demise  laid  the  1st  of  January  1851.  The  plea 
is  headed  Hilary  Term,  14  Victoria — not  guilty.  The  rep- 
lication is  headed  Hilary  Term,  14  Victoria ;  the  similiter  is 
added,  and  the  record  then  proceeds : — Therefore  let  a  jury 
thereupon  come  before  our  Lady  the  Queen,  at  Toronto,  on 
the  fifteenth  day  of  February  1851,  by  whom,  &c.,  and  who 
neither,  &c.,  because  as  well,  &c.,  the  same  day  is  given  to 
the  parties  aforesaid,  at  the  same  place  ;  afterwards  on  the 
fifteenth  day  of  Februaiy  1851,  the  jiiiy  betwen  the  parties 
aforesaid  is  respited  here  until  the  second  day  of  June 
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1851 — unless  the  Honorable  John  Beverly  Robinson,  one  of 
Her  Majesty's  justices  assigned  to  take  the  assizes  in  and 
for  the  said  united  counties,  &c.,  shall  first  come  on  the 
9th  of  April  1851,  at  the  City  of  Hamilton,  &c.,  according 
to  the  statute,  &c.,  for  default  of  the  jurors,  because  none 
of  them  did  appear,  therefore  let  the  sheriff  have  the  bodies 
of  the  said  jurors  accordingly,  &c. 

The  lessor  of  the  plaintiff's  title  consisted  of  two  mort- 
gages executed  to  him  by  Daniel  Kelly,  previous  to  the 
defendant's  entry  into  possession.  For  the  defendant,  it  was 
stated  by  his  counsel  that  the  lessor  of  the  plaintiff  had 
previous  to  this  action  sued  and  recovered  judgment  against 
the  mortgagor  on  the  covenants,  for  the  payment  of  the 
money  secured  by  such  mortgages ;  in  which  action  the 
defendant  had  pleaded  usury  as  a  defence,  upon  which  the 
issue  was  found  for  the  plaintiff;  and  that,  under  an  execu- 
tion against  the  lands  of  the  mortgagor,  the  premises  in 
question  were,  under  the  statute  12  Victoria,  chap.  73,  sold 
to  the  defendant,  who  at  the  time  of  the  trial  was  in  posses- 
sion, claiming  to  hold  under  the  deed  of  the  sheriff  of  the 
united  counties  of  Wentworth  and  Halton.  The  action  by 
the  lessor  of  the  plaintiff  against  Daniel  Kelly  was  brought 
in  February  1850,  on  two  covenants,  for  the  payment  of 
money  by  instalments,  dated  respectively  the  5th  of  January 
1848,  and  the  12th  of  June  1849 — breaches  being  assigned 
of  non-payment  of  the  instalments  due.  The  1st  count  was 
on  a  covenant  for  the  payment  of  3500/.,  to  which  the  second 
plea  was  usuiy ;  and  the  2nd  count  was  on.  a  mortgage  to 
secure  301.,  payable  every  six  months  for  twenty-one  years ; 
and  then  1000/.  The  replication  de  injuria.  There  was  no 
plea  of  usury  to  the  2nd  count,  and  the  breach  was  con- 
fessed. The  verdict  and  judgment  on  the  second  issue,  t.  e. 
usury,  was  for  the  plaintiff.  The  plaintiff  having  obtained 
judgment,  and  issued  execution  against  the  lands  of  Daniel 
Kelly,  the  sheriff,  on  the  25th  July  1850,  sold  the  premises 
in  question  to  the  defendant.  The  defendant,  on  the  trial  of 
this  cause,  desired  to  set  up  the  same  objection  of  usury  to 
the  same  mortgage  which  was  objected  to  by  the  plaintiff'^ 
counsel  on  the  ground  that  he  held  in  privity  with  or  under 
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Daniel  Kelly,  the  judgment  debtor  that  the  latter  was  es- 
topped by  the  judgment  recovered,  and  therefore  the  defen- 
aldo ;  and,  as  to  the  other  mortgage  there  was  no  objection, 
ao  that  the  plaintiff  was  entitled,  at  all  events,  to  a  verdict. 
The  Chief  Justice  of  the  Court  of  Queen's  Bench,  who  tried 
the  cause,  being  of  opinion  that  the  defendant  was  bound 
by  the  estoppel,  refused  the  evidence  offered  by  the  defen- 
dant ;  and  the  plaintiff  had  a  general  verdict.  In  Easter 
Term,  14  Victoria,  Camerony  Q.  C,  obtained  a  rule  calling 
on  the  lessor  of  the  plaintiff  to  shew  cause  why  the  verdict 
shoald  not  be  set  aside  on  two  grounds : — 1st.  That  the 
record  vras  defective,  owing  to  the  omission  of  a  second 
fUtcitOy  and  the  trial  therefore  irregular  or  void.  2nd.  That 
the  defendant  was  entitled  to  set  up  usury  as  a  defence, 
was  not  estopped,  and  that  the  evidence  offered  was  there- 
fore improperly  rejected. 

Connor,  Q.  C,  shewed  cause,  and  contended  that  a 
second  placUa  was  unnecessary — 2  Sellon^s  Practice,  intro- 
duction 72,  page  423,  explaining  the  orgih  and  reasons 
ibr  the  practice ;  2  Saund.  253,  (a) ;  and  Badgley's  Practice 
166,  and  form  No.  12 ;  also  th^forms  in  Chitty's  Archbold's 
Practice  ;  Tidd,  &c..  Cow.  407. — ^That  the  record  may  be 
amended  if  necessary. — 2  Bing.  384;  1  M.  &  Rob.  474.  2nd. 
That  the  defendant  could  not  set  up  the  defence  of  usury, 
being  bound  by  a  privity  of  estate  and  estopped  by  the 
lessor  of  the  plaintiff's  judgment,  against  Daniel  Kelley, 
nnder  which  defendant  purchased  and  holds.  Also  that 
the  estoppel  might  be  set  up  under  the  general  issue, 
and  was  conclusive  in  evidence,  though  not  pleaded. — 2 
Smith's,  L.  C.  436;  Taylor's  Evidence,  sees.  1218, 1225; 
2  W.  B.  82.7 ;  3  Wil.  304 ;  13  M.  &  W.  664  and  681 ;  2  Ex. 
R.  375, 368 ;  10  A.  &  E.  763 ;  13  Ju.  1000. 

Cameron^  Q.  C,  in  reply,  as  to  the  first  point,  relied  on 
the  recent  decision  of  Doe  Burnham  v.  Simmons  (7U.  C. 
Q.  B.  R.  598),  as  expressly  in  point.  2nd.  He  contended 
that  the  nsury  alleged  might  be  prpved ;  that  there  was 
no  sufficient  privity  between  the  mortgagor  and  the 
defendant  to  estop  the  latter,  by  reason  of  the  judgment 
of  the  lessor  of  the  plaintiff  against  the  former.    That  the 
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sheriff  sold  all  Daniel  Kelly's  right  and  title ;  and  defendant 
stood  upon  an  independent  footing,  claiming  as  the  purchaser 
under  the  sheriff;  and  if  he  could  displace  the  mortgage, 
Daniel  Kelly's  right  would  then  be  the  unincumbered  fee 
simple,  which  the  defendant  acquired  under  the  terms  of  his 
purchase  and  the  sheriff's  deed.— Co.  Lit.  476 ;  4  B.  N. 
S.  782;  IB.  N.S.25S;  2  M.  &  Scott,  609 ;  2A.&E.11  ; 
4  Dow.  874. — At  all  events,  that  without  being  pleaded  and 
relied  upon  as  an  estoppel,  the  jury  were  not  concluded,  but 
might  find  the  truth,  according  to  the  evidence. 

Macaulat,  C.  J. — With  respect  to  the  first  objection,  I 
do  not  think  the  omission  of  a  second  placUa  a  sufficient 
ground  for  setting  aside  the  verdict  for  irregularity  or  an 
irregular  trial,  leaving  the  Nisi  Prius  record  unassailed* 
The  application  should  have  been  to  set  aside  the  Nisi  Prius 
record  as  improperly  made  up  and  passed,  and  as  a  con- 
sequence the  subsequent  trial  also ;  however,  I  do  not  think 
the  objection  valid  in  any  form.     The  only  cases  I  find 
respecting  the  influence  of  the  new  rules  upon  actions  of 
ejectment,  are  1  Bing.  N.  S.  253 ;  2  Ik^.  &  Scott,  609,  S.  C; 
2  A.  &  E.  11 ;  S  M.  &  Scott;  878 ;  4  Dow.  374 ;  Imp.  Stat. 
2  Wm.  IV.  ch.  39,  sec  14 ;  1  C.  M.  &  R.  19 ;  2  Dow.  690, 
S.  C;  1  Scott,  887 ;  8  Dow.  408 ;  1  Scott,  253 ;  S  Dow. 
404 ;  4  A.  &  E.  485 ;  2  M.  &  W.  70.    They  relate  to  the 
entitling  and  date  of  the  declaration,  not  the  form  of  the 
Nisi  Prius  record  in  reference  to  continuances.    The  origin 
and  meaning  of  the  second  pktdta  is  stated  in  Gilbert's 
History  of  the  Common  Pleas,  pages  70  and  83,  and  his 
language  is  adopted  in  Sellouts  Practice — cittid  by  the 
plaintiff's  counsel  in  argument. 

I  have  examined  the  books  of  practice  and  forms,  and  it 
seems  to  me  a  second  placita  in  a  case  like  the  present 
cannot  be  material  or  necessary. 

Our  own  rules  (Cameron's  Rules,  page  29),  provide  that 
no  entry  of  continuances  by  way  of  imparlance,  curia  advi- 
9ari  vuU^  vicames  non  muU  breve^  or  otherwise,  shall  be 
made  upon  any  record  or  roll  whatever  or  in  the  pleadings, 
except  ihejufata  panUtar  tn  respeclUy  which  is  to  be  retained ; 
and  No.  45  (Cam.  Rules,  page  64)  provides  that  issues, 
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jndgmentB  and  other  proceedings  shall  be  in  the  form  aftei^ 
wards  given  or  to  the  like  effect ;  No.  2  is  then  given  as 
the  form  of  a  N.  P.  record,  amended  by  form  No.  2,  in 
rules  of  H.  T.  13  Victoria,  No.  40  (page  12  of  the  printed 
rales) ;  the  latter  shews  how  the  record  should  proceed  after 
the  pleadings  are  completed  in  relation  ^o  the  venirCj  and 
at  once  directs  the  sheriff  to  cause  the  jury  to  come  before 
the  judge  of  assize.  The  former  preserved  the  former  course 
of  rtspiting  the  jury  in  the  court  above,  unless,  &c.  The 
present  record  is  framed  according  to  the  original  form, 
(Cameron^s  Rules,  page  64,  No.  2),  and  like  the  form  given 
it  omits  the  second  placita^  but  the  proceedings  are  all  in 
the  same  term,  and  the  respite  is  only  from  the  last  day  of  the 
tenn,  in  which  issue  was  joined  to  the  next  term,  unless 
the  judge  of  assize  come  in  the  interim.  Sec.  45  of  the  R.H. 
T.  13  Vic.  provided  that  the  process  and  proceedings  in 
actions  of  ejectment,  dower  and  replevin,  shall  be  and  con- 
tinue as  theretofore ;  consequently  it  depends  upon  the 
propriety  of  following  the  forms  originally  given  in  the  first 
set  of  the  new  rules. 

The  forms  given  in  Badgley^s  Practice,  for  all  the  counts 
in  ejectment,  show  that  it  is  considered  correct  practice  to 
omit  the  second  placUa  in  such  actions  as  well  as  others, 
and  I  perceive  nothing  to  prohibit  it  or  render  it  neces- 
sary. The  case  referred  to  in  Q.  B.  U.  C,  is  not,  as 
reported,  quite  like  the  present ;  there,  as  I  understand  it,  a 
term  or  more  intervened  between  the  joining  of  issue  and 
the  trial,  creating  a  hiatus  in  the  proceedings  without'  the 
entiy  of  continuances  or  a  second  placUa^  and  respite  of  the 
jniy  of  the  term  next  preceeding  the  trial ;  but  if  the  jury 
were  respited  from  the  term  in  which  issue  was  joined 
until  that  next  succeeding  the  trial,  unless,  &c.,  I  am  not 
prepared  to  say  it  would  be  bad  under  the  form  given  in 
the  new  rules,  if  it  could  be  adopted  in  ejectment,  because 
the  blank  following  the  word  ^^  afterwards,'*  in  form  No.  2, 
might  and  perhaps  ought  to  be  within  the  term,  or  the  last 
day  of  the  term  next  before  the  trial — the  last  is,  I  suppose, 
intended.  In  the  case  before  us,  the  jury  are  respited  from 
the  last  day  of  the  first  term  to  the  one  next  ensuing,  kc.^ 
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and  I  must  say  I  think  it  sanctioned  by  the  new  rules  and 
the  practice  in  England,  indeed  (so  far  as  I  am  aware), 
under  a  rule  similar  to  ours. 

On  referring  to  the  terms  of  the  statute  12  Vic.  ch*  73, 
under  which  I  suppose  the  sale  took  place,  I  think  the 
purchaser  of  the  ecyiity  of  redemption  of  all  the  estate,  right 
and  title  of  the  mortgagor,  under  an  execution  agains  this 
real  estate,  when  the  mortgagee  is  the  plaintiff  and  the 
debt  the  same  as  that  secured  by  the  mortgage,  creates  a 
sufficient  privity  (ii\  such  a  case)  to  entitle  such  mortgagee 
and  plaintiff  to  the  benefit  of  the  judgment,  as  an  estoppel, 
against  the  mortgagor  and  those  claiming  under  him  or 
claiming  to  have  acquired  all  his  estate  and  interest,  under 
such  judgment,  by  virtue  of  the  statute. 

The  defendant  claims  under  the  judgment — ^it  is  the 
foundation  of  his  title,  and  renders  him  privy  in  interest ;  and 
if  entitled  to  the  benefit  of  it,  it  must  be  all  taken  together. 
The  establishment  of  usury  to  defeat  the  mortgage  would 
show  the  judgment  itself  wrong,  and  that  no  execution 
should  have  issued  under  it ;  if  the  defendant  showed  the 
judgment  void,  he  might  defeat  bis  own  title,  which  is  sup- 
ported by  the  judgment. 

Still,  from  the  cases  on  the  subject,  which  are  numerous,  I 
infer  that  matter  of  estoppel  in  pais  may  be  proved,  and 
being  proved  is  conclusive  without  being  pleaded,  although 
there  has  been  an  opportunity  ;  that  estoppels  by  deed  or 
lecord  are  not  conclusive,  unless  pleaded  and  relied  upon, 
if  there  be  an  opportunity,  but  that  if  there  be  no  opportunity 
such  estoppels  are  also  conclusive  in  evidence.  Now  here 
it  could  not  have  been  pleaded ;  the  estoppel  is  not  set  up 
by  the  defendant  as  a  defence;  the  mortgage  does  not 
appear  on  the  pleadings;  it  comes  put  in  the  plaintiff's 
evidence  in  chief.  The  defendant,  by  the  terms  of  the  con- 
sent rule,  is  only  admitted  to  defend  on  the  condition  of 
Us  pleading  not  guilty,  but  in  doing  so  the  parties  are  per- 
mitted upon  titles,  and  upon  titles  only.  The  defendant  was 
therefoie  precluded  from  pleading  specially,  and  ought  not 
to  be  prevented  bam  proving  a  deed  or  record  that  estopped 
tbe  plaintiff^  having  had  DO  opportunity  of  pleading  it  Then, 
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it  being  open  to  defendant  to  go  into  his  title,  or  to  impeach 
the  title  of  the  plaintiff  by  special  matter  in  defence,  the 
plaintiff  coald  have  no  opportunity  of  replying  an  estoppel 
to  anything  he  might  be  entitled  to  set  up  as  a  defence, 
and  therefore  ought  to  be  at  liberty  to  prove  it  in  reply, 
where  it  would  be  conclusive  with  the  jury  in  evidence, 
though  not  pleaded.  I  take  this  to  be  the  clear  rule,  and 
that  consequently  the  plaintiff  had  a  right  to  urge  the  plea 
and  issue  of  usury,  found  in  his  favor  of  record,  as  conclu- 
sive upon  Daniel  Kelly  the  mortgagor,  and  if  so,  likewise 
conclnsive  on  the  defendant,  who  purchased  his  interest  as 
Bach  mortgagor  under  the  same  record.  I  do  not  see  that 
the  terms  of  the  sheriff's  deed  could  make  any  difference  in 
the  end ;  and  going  off,  as  the  case  did,  upon  questions  sub- 
mitted to  the  court  at  Nisi  Prius  by  the  defendant's  counsel, 

1  do  not  see  any  good  reason  for  a  new  trial  merely  to 
find  out  its  contents.  Now,  to  look  at  it  on  this  application 
would  be  virtually  receiving  evidence  after  the  trial,  and  in 
strictness  neither  judgment  against  Daniel  Kelly,  the  Ji. 
fa.y  or  the  sheriff's  deed  are  before  us,  unless  the  judgment 
was  proved  or  admitted  at  the  trial,  as  1  understand  it 
was,  in  order  to  raise  the  question,  and  which  without  it 
could  hardly  be  understood. 

As  to  the  2nd  point,  the  defendant  not  having  given  any 
evidence :  The  question  comes  before  us  in  an  abstract  form ; 
had  he  proceeded,  he  would  have  produced  the  sheriff's 
deed,  and  we  should  have  known  its  contents,  whether  it 
professed  to  sell  the  estate  absolutely,  or  all  Daniel  Kelly's 
^  interest  therein,  or  only  his  equity  of  redemption,  subject 
to  the  mortgages  in  question ;  he  would  also  have  proved  the 
A.  fa.  against  lands,  and  its  terms  would  have  been  seen.  It 
might  also  have  been  incumbent  upon  him  to  have  produced 
the  judgment ;  as  to  which  (this  action  not  being  defended 
by  the  defendant  in  the  writ,  though  it  is  defended  against 
the  plaintiff,  at  whose  suit  the  sale  took  place),  6  M.  &  S. 
110,  6  Esp.  24,  2  Star.  N.  P.  C.  199,  Holt.  N.  P.  C.  687, 

2  C.  &  J.  Tl,  6  B.  C.  41,  may  be  mentioned.  If  he  pro- 
duced the  judgment,  he  would  himself  shew  that  he  claimed 
tinder  it ;  if  be  did  not,  and  the  sheriff's  deed  did  not  convey, 
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subject  to  the  mortgageB,  he  might  be  entitled  to  go  into  the 
defence  of  usury,  in  which  event  proof  of  the  judgment 
would  come  from  the  plaintiff  in  his  reply ;  but,  however 
proved,  whenever  it  appeared,  it  would  show  that  the  defen- 
dant purchased  and  held  under  it ;  and  this,  I  think,  would 
establish  a  sufficient  privity  to  entitle  the  plaintiff  to  rely 
on  the  estoppel  therein  contained  j  if  admissible. 

If  not  necessary  that  the  defendant  should  have  pro- 
duced the  judgment,  {the  fi.  fa.  and  sheriff's  deed,  being  a 
sufficient  title  as  against  the  plaintiff  in  such ^. /a.),  I  have 
not  overlooked  the  consideration  that  the  defendant's  title 
may  be  independent  of  the  judgment,  so  that,  if  reversed  in 
error  or  set  aside,  the  sale  may  nevertheless  remain  good. 
—1  M.  &  S.  426;  6  M.  &  S.  110;  1  Q.  B.  738. 


DoK  Henderson  v.  McWadb,  et  al* 

A.  being  in  posvession  of  the  west  half  of  a  certtin  lot  of  land  as  amnguee  of  the 
vendee  of  the  Crowrn,  (no  piltent  having  issued),  assigned  the  same  to  B.|  one 
of  the  lessors  of  the  pUintiff,  but  continued  in  possession  of  the  soath*weat 
quarter  oi  the  said  west  half;  and  having  accepted  from  B.  a  written  perminion 
to  occup)'  the  same,  afterwards  disavowed  his  holding  by  such  permission,  and 
claimed  to  bold  the  same  in  his  own  rieht.  During  the  period  A.  claimed  to 
hold  in  his  own  right  B.  assigned  the  wnole  west  huf  to  C;.,  the  other  lessor  of 
the  plaintiff 

Btldf  that  the  defendantA.  having  created  the  relation  of  landlord  and  tenant, 
to  the  extent  at  least  of  a  tenancy  at  will,  by  accepting  the  written  permission 
of  B.  to  occupy,  a  subsequent  disavowal  by  him  conid  not  create  a  holdiog  so 
adverse  to  B.  as  to  prevent  B.'s  assigning  to  C.  without  first  obtaining  posset* 
don  by  ejectment. 

Ejectment  for  sonth^west  quarter  of  lot  No.  8,  6th  con- 
oession,  Albion — a  Clergy  Reserve. 

Declaration  Hilary  Term,  14  Vic.  * 

The  demise  by  Jane  Henderson  is  laid  the  1st  Jannaiy 
1844;  the  demise  by  Thomas  McWade  is  laid  the  4th 
January  1850* 

It  appeared  by  the  evidence  and  papers  produced  at  the 
trial  that  no  patent  for  the  lot  in  question  has  yet  been 
granted  by  Government,  but  that  on  the  25th  September 
1834  the  west  half  was  sold  by  the  then  Commissioner  of 
Crown  Lands  to  Michael  Henry  for  621.  109.,  being  esti- 
mated at  one  hundred  acres,  at  the  price  of  I2s.  6d.  per 
acre,  payable  in  ten  yearly  instalments,  on  the  S9th  Sept. 
in  each  year,  of  which  the  first,  being  6/.  6$.^  was  paid 


dcrra*     It  was  saggested,  bat  not  distinctly  proved,  that 
said  Henry  assigned  his  right  to  a  brother  of  the  defendant, 
who  afterwards  assigned  to  defendant ;  at  al^  events,  before 
toy  more  money  was  paid,  and  before  the  month  of  De- 
cember 1843,  the  defendant  was  in  possession  of  the  whole 
west  half  of  the  lot.    That  on  the  28th  December  1843  the 
defendant,  in  consideration  of  &L  assigned  the  same  abso- 
faitely  to  Jane  Henderson,  one  of  the  lessors  of  the  plaintiff, 
her  heirs  and  assigns,  for  ever.  The  assignment  has  a  seal 
to  it,  but  it  is  not  clear  that  it  was  sealed,  as  well  as  signed, 
by  the  defendant    It  was  proved  to  have  been  executed  by 
his  making  a  mark  thereto.   It  has  the  appearance  of  having 
been  twice  witnessed,  first  by  Thomas  Shirty  and  Thomas 
Henderson  on  the  left  side,  as  witnesses  to  defendant's  sig- 
nature ;  then  in  the  printed  form  it  says,  signed  sealed  and 
dsKvered,  &c. ;  and  again  by  those  persons  whose  names  are 
written  on  the  right  side  below  the  wafer  seal.    Below  is 
an  affidavit  of  execution  by  Thomas  Shirty,  sworn  27th 
December  1843,  that  he  saw  it  signed  sealed  and  delivered. 
The  defendant  was  the  son-in-law  of  Jane  Henderson ; 
'libe  had  tw6  other  daughters,  one  named  Ann,  since  mar- 
ried to  the  lessor  of  the  plaintiff,  McWade. 

Jane  Henderson  entered  into  possession  of  the  north-west 
quarter,  and  resided  thereupon  for  some  years ;  she  after- 
wards removed  to  the  County  of  Huron,  leaving  her  then 
unmarried  daughter  Ann,  and  other  children,  upon  the 
premises.  Ann  afterwards  married  McWade.  On  the  1st 
January  1844  Jane  Henderson  paid  the  2nd  instalment, 
9L  I4s.  5d.,  principle  and  interest,  on  the  west  halfot  the 
lot,  at  the  Clergy  Reserve  Office  ;  on  the  9th  August  1847, 
the  sum  of  III.  U.  6d.  in  full  of  the  3rd  instalment.  The 
Crovemment  office  receipt  is  in  the  name  of  Henry,  but  the 
words  *^  per  Ann  Henderson"  are  written  under  the  date, 
in  a  hand-writing  different  from  the  rest  of  the  receipt, 
which  is  a  printed  blank  filled  up  in  a  different  hand. 

On  the  1st  March  1849  the  sum  of  III.  l&s.  3d.,  in  full  of 
the  fourth  instalment,  is  receipted  as  from  Henry,  but  the 
words  ^^paid  by  Thomas  McWade"  are  written  under 
the  date,  all  apparently  in  the  same  hand-writing. 
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On  the  Ist  Febroaiy  1850  the  sam  of  lU.  U.^  in  full  of 
the  5th  inetalment,  is  receipted  as  from  Henry,  the  words 
^*  per  T.  MeWade"  being  written  under  the  date. 

On  the  3rd  January  1850,  Jane  Henderson  executed  aor 
der  her  hand  and  seal  an  assignment  to  Thomas  McWade, 
(then)  husband  of  her  daughter  Ann,  his  heirs  and  assigns, 
for  aver,  the  whole  west  half  of  the  said  lot,. the  consi- 
de/ation  therein  expressed  being  SU.  to  her  in  hand  paid 
by  Ann  Henderson  in  the  year  1845,  the  receipt  whereof 
she  thereby  acknowledged,  the  defendant  being  at  that 
time  in  the  possession  of  the  south-west  quarter. 

This  was  in  effect  the  plaintiff's  case. 

The  defence  (which  had  been  partly  anticipated  by  the 
plaintiff  in  the  evidence  in  chief)  was,  that  although  the 
defendant  had  assigned  the  whole  west  half  to  Jane  Hen- 
derson, still  only  the  north-west  quarter  was  to  become  hers 
beneficially,  the  defendant  retaining  for  his  own  use  and 
benefit  the  south-west  quarter.  In  order  to  establish  this 
the  defendant,  beyond  the  mere  fact  of  continaed  possession 
of  that  quarter,  alleged,  and  endeavoured  to  prove,  t^at  five 
or  six  years  ago  Jane  Henderson  had  executed  and 
delivered  to  him  an  absolute  assignment  in  writing  of  the 
same,  which  writing  had  been  afterwards  abstracted  surrep- 
titiously  by  her  third  (youngest)  daughter  from  his,  defen- 
dant's house,  upon  the  premises. 

The  lessor  of  the  plaintiff  admitted  that  she  gave  a  wriV* 
ing  at  the  period  mentioned,  but  asserted  that  it  was  a  mere 
license  to  the  defendant  to  occupy  and  cultivate  the  grdund 
until  she  disposed  of  the  premises,  and  denied  that  it  had 
been  stolen  or  taken  away,  as  alleged.  This  paper  writing 
not  being  produced,  it  was,  on  the  defendant's  part,  asserted 
to  be  an  absolute  assignment  of  the  south-west  quarter ;  on 
the  plaintifi's  part,  to  be  a  mere  permission  to  occupy.  Its 
execution  being  admitted,  the  only  contest  was  as  to  its 
eontents,  which  appeared  upon  secondary  evidence,  and 
consisted  of  the  statements  of  one  of  the  two  subscribing 
witnesses,  (the  other  not  being  called  by  either  side)  and 
others  who  said  they  had  read  or  heard  it  read.  There  was 
a  good  deal  of  evidence  on  the  subject,  more  or  less  conflict- 
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iiig,  she^geing  howenet  that  the  parties  were  not  on  good 
teims ;  that  misunderstandings  and  quarrels  had  grown  out 
of  theae  transactions ;  and  that  at  the  time  Jane  Henderson 
executed  the  assignment  to  MeWade  it  was  well  known  to 
her,  and  to  him,  and  to  his  wife,  that  the  defendant  was  in 
possession  claiming  to  be  entitled  as  her  absolute  assignee, 
althoug^fa  she  asserted  the  contraiy. 

The  case  was  tried  by  the  Chief  Justice  of  the  Court  of 
Common  Pleas  at  the  last  assizes  for  the  county  of  York, 
'vrtio  left  it  to  the  jury  to  find  for  the  plaintiff  if  satisfied  that 
the  absent  writing  was  in  fact  only  a  permission  to  occupy 
imtil  Jane  Henderson  sold  or  disposed  of  the  property  (or 
place) ;  but  for  the  defendant  if  not  so  satisfied,  or  if  satis- 
fied that  it  was  an,  absolute  assignment,  as  he  contended; 
die  point  was  never  left  to  them  by  the  court  upon  the  sub- 
ject of  adverse  possession,  although  argued  by  defendant's 
counsel,  the  court  being  of  opinion  that  if  the  writing  be 
had  received  and  accepted  from  Jane  Henderson  was  a 
mere  license  at  will,  or  until  she  sold  the  place,  he  could 
not  (coupling  it  with  his  absolute  assignment  to  her)  set 
up  an  adverse  claim  under  it,  still  claiming  to  be  only 
entitled  thereunder,  so  as  to  invalidate  her  assignment  to 
McWade,  while  he  remained  in  possession  imder  such 
ciicmnstances. 

The  jury  found  a  verdict  for  the  plaintiff. 
On  Wednesday  the  4th  June  last,  being  the  third  day  of 
term,  BeO,  for  defendant,  moved  for  a  rule  for  the  plaintiff 
to  shew  cause  why  the  verdict  should  not  be  set  aside  and 
a  new  trial  be  granted,  as  being  contrary  to  laW  and  evi- 
dence, and  for  misdirection,  and  on  affidavits  filed. 

The  court  took  time  to  consider  the  application,  but 
granted  a  rule  on  the  following  day,  the  4th ;  it  was  how*- 
ever  intimated  in  the  absence  of  the  defendant's  counsel  and 
attorney,  and  he  not  hearing  of  it,  the  rule  was  inadveN 
tently  omitted  to  be  taken  out,  and  not  served  till  the  evei>- 
ing  of  Thursday  the  12th  of  June.  The  affidavit  relates 
merely  to  the  absence  of  witnesses  who,  for  all  that  appears, 
might  have  been  produced  at  the  trial  had  due  measures 
bssn  taken  to  secure  their  attendance. 
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Dempaej/y  for  the  plaintiff,  shewed  caased  last  tenn,  and 
urged,  in  the  first  place,  that  the  role  was  not  taken  out  in 
time ;  that  the  defendant  had  been  guilty  of  laches,  and  the 
plaintiff  was  entitled  to  judgment. 

BeU  excused  the  delay,  owing  to  inadvertence,  and  not 
hearing  of  the  rule  being  granted  at  an  earlier  day. 

The  case  was  heard  subject  to  this  objection. 

Dempsey  contended  the  absence  of  the  witnesses  was 
mentioned  in  the  defendant's  affidavit,  and  most  satisfac- 
torily accounted  for,  and  constituted  no  sufficient  ground 
for  a  new  trial. 

That  the  alleged  adverse  possession  of  defendant  did  not 
affect  the  assignment  to  McWade  ;  and  if  it  did,  that  there 
being  a  demise  in  the  name  of  Jane  Henderson  also,  the 
defendant  was  entitled  to  recover  on  one  demise  or  the  other. 

J?eH,  in  reply,  relied  principally  on  misdirection  in  rela- 
tion to  the  adverse  possession  of  defendant  as  invalidating 
the  assignment  to  McWade  ;  and  contended  that  the  demise 
by  Jane  Henderson  cannot  prevail,  owing  to  her  having  no 
light  by  her  own  shewing ;  at  all  events,  that  the  question 
of  adverse  possession  should  have  been  left  as  a  fact  to  the 
jury,  and  that  if  reduced  to  the  single  demise  of  Jane  Hen- 
derson the  other  matters  of  fact  ought  to  have  been  sub- 
mitted to  the  jury  in  relation  to  that  demise  also,  which  was 
not  done :  that  at  present  the  plaintiff  has  a  verdict  on  two 
demises,  and  both  cannot  be  right. 

Doe  Gray  v.  Stanton,  1  M.  &  W.  695  ;  Doe  Graves  et  al. 
V.  Wells  et  al.,  10  A.  &  E.  427 ;  Doe  Dunn  v.  McLean,  1 
U.  C.  R.  161 ;  Doe  McMillan  v.  Brock,  2  U.  C.  R.  270;  6 
U.  C.  R.  32 ;  Doe  Williams  v.  Evans,  1  C.  B.  717 ;  9  Ju. 
712  S.  C.  As  to  assigning  contingent  interests  or  rights,  P. 
S.  7  Wm.  IV  &  1  Vic.  ch.  26  sec.  S ;  J.  S.  7  &  8  Vic.  ch. 
76  sec.  6 ;  P.  S.  12  Vic.  ch.  71  sec  5 ;  P.  S.  4  &  6  Vic.  ch. 
100  sec.  18  sec.  SO ;  P.  S.  12  Vic.  ch.  SI  sec.  2  sec.  8— see. 
section  6,  as  to  forfeiture ;  7  Wm.  IV  ch.  118-1 17,  2  Vic.  ch. 
14;  Disseizin,  2  D.  &  K.  40;  Tew  v.  Jones,  IS  M.  &  W 
12 ;  Howard  v.  Shaw,  8  M.  &  W.  1 18 ;  Winterbottom  et  al. 
¥•  Ingham,  7  Q.  &  B.  611 ;  Baxter  v.  Taylor,  4  B.  &  A.  D.  72. 

That  ejectment  lies  by  assignee  of  vendee  of  the  Crown 
befoxe  grant,  by  the  terms  of  the  statutes. 
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Macavlat,  C.  J. — ^The  estate  is  still  in  the  Queen,  and 
die  lessors  of  the  plaintiffboth  claim  as  assignees  under  the 
original  vendee  of  th6  lot,  being  a  Clergy  Reserve.  The 
sale  to  Henry  on  the  24th  day  of  September  1834  pre- 
ceded the  statute  7  Wm  lY  ch  108,  (passed  17th  May  1838), 
which  is  the  first  on  the  subject  of  Crown  sales.  Section 
17  provided  that  the  official  receipt  for  any  purchase  money 
therein  mentioned  should  entitle  the  purchaser  to  take 
immediate  possession  of  the  lot.  sold,  and  to  maintain 
actions  of  ejectment  or  trespass  against  any  wrongful  pos- 
sessor or  trespasser  the  reonin  his  own  name,  as  fully  and 
effectually  as  if  the  patent  d6ed  had  issued  to  such  pur- 
chaser. This  act  was  followed  by  the  4  &  6  Vic.  ch.  100  sec. 
18,  which  authorized  suits  in  law  or  equity  against  any 
wrongful  possessor  or  trespasser. 

The  7th  Wm.  IV.  ch.  108,  sec.  6,  the  2nd  Vic.  ch.  14,  sec. 
1,  and  4  &  5  Vic.  ch.  100,  sec.  30,  relate  to  the  registration 
of  assignments,  not  applicable  to  this  case,  as  none  of  the 
assignments  have  been  registered. 

The  last  act  on  the  subject  is  the  12th  Vic.  ch.  31,  the 
second  section  of  which  extended  the  18th  section  of  4  &  5 
Vic.  ch.  100,  to  Clergy  Reserve  sales,  section  8  relates  to 
registration  of  assignments.  The  spirit  of  the  2nd  section 
12  Vic.  ch.  31,  would  seem  fairly  to  embrace  all  previous 
sales  of  Clergy  Reserves,  as  well  before  as  after,  under 
the  4  &  5  Vic.  ch.  100,  although  not  made  retrospective 
in  express  terms.  I  find  one  clause  declaring  that 
assignees  of  original  vendees  may  bring  actions  before  the 
issue  of  letters  patent  of  grant,  and  both  the  lessors  of  the 
plaintiff  here  claim  as  such  assignees ;  it  seems  to  follow 
here  that  as  between  the  Crown  and  the  original  vendee 
Henry,  he  had  a  right  to  possess  or  occupy;  and  that 
having  assigned,  his  right  and  possession  having  followed 
such  assignment,  the  parties  possessed  as  assignees  under 
soch  assignment  hold  under  the  same  claim  of  the  Crown, 
and  not  as  mere  intruders  or  wrong-doers  ;  and  may,  under 
such  possession,  maintain  actions  of  trespass  against  any 
trespasser  upon  the  premises,  and  I  think  ejectment  also 
against  any  wrongful  possessor ;  at  all  events,  as  between 
assignees  and  assignors,  when  the  latter  contixiue  to  hold  con- 
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tnurjr  to  the  effect,  intent  and  meaning  of  their  assignments. 
See  Doe  Watte  v.  Moms  (2  Bing.  N.  S.  189).  Now  in 
this  case  defendant  (being  in  possession  as  assignee  of  his 
brotbexy  who  was  assignee  of  Heniy,  the  vendee  of  the 
Crown)  assigned  to  the  lessor  of  the  plaintiff,  Jane  Hender- 
son ;  he  continued  in  possession  afterwards,  inconsistently 
with  the  effect  of  such  assignment — (see  13  M.  &  W.  12), 
and  she  had  clearly  a  right  to  bring  ejectment  against 
him ;  and  the  statute  (Wm«  lY.  ch«  1,  sec.  17)  was  running 
in  his  favour.  In  that  state  of  things  he  accepted  her  written 
permission  to  occupy  until  she  sold  the  premises,  which 
converted  his  previous  tortious  holding  into  a  rightful 
possession  by  her  permission,  and  created  the  relation  of 
landlord  and  tenant  to  the  extent  of  a  tenancy  at  will 
at  all  events. 

The  defendant's  subsequent  disclaimer  and  assertion  of 
absolute  ownership  clearly  entitled  her  to  bring  ejectment 
without  any  previous  notice  to  quit  or  demand  of  pos- 
session.— Doe  Gray  V.  Stanton,  1  M.  &  W.  695 ;  Doe  Graves 
et  al.  V.  Wells  et  al.,  10  A.  &  E.  427 ;  1  M.  &  G.  135-9. 

But  I  do  not  think  the  defendant's  declaration  and  con- 
duct amounted  to  a  disseizin,  or  such  an  ouster  or  adverse 
possession  as  deprived  her  of  her  right  to  assign  to  the  other 
lessor  of  the  plaintiff  while  defendant  continued  in  posses- 
sion, or  without  first  dispossessing  him  by  ejectment.  The 
mere  disavowal  of  a  tenant  in  possession  unattended  with 
any  transfer  or  change  of  possession,  will  not  work  a  dis- 
seizin, and  the  tenant  is  estopped  from  disputing  his  land- 
lord's tide,  under  whom  he  entered.  Now,  defendant  does 
not  enter  under  Jsgae  Henderson ;  but,  having  assigned  to 
her,  and  accepted  her  permission  to  occupy,  his  position 
is  equivalent  to  that  of  a  tenant  entering  under  her. — 
Harper  v.  Charlsworth,  4  B.  &  C.  592 ;  Baxter  v.  Taylor, 
4  B.  Add.  72 ;  Doe  Louter  v.  Hall,  2  D.  &  R.  40-1 ;  Doe 
Higginbotham  v.  Burton  et  al.,  11  Adol.  &  E.  807;  3  P.  &  D. 
652 ;  Doe  Williams  et  al.  v.  Evans,  1  C.  B.  717 ;  9  Ju. 
712,  S.  C;  Doe  Dunn  v.  McLean,  1  U.  C.  R.  157;  Doe 
McMillan  v.  Brock,  2  U.  C.  R.  270;  Clark  v.  Mclnnis,  6 
U.  C.  R.  32. 
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Th£  Qujbsn  xz  rkl.  Rosebush  t.  Parebs* 

Hw  court  will  not  Mt  m6e  an  election  on  the  relation  of  a  party  who  conenrred 
in  the  election,  and  voted  lor  the  person  whose  election  he  ailerwards  at- 
tempts to  set  aside. 

A  rale  issued  in  this  case,  calling  npon  the  relator  to 
fibaw  cause  why  the  judgment  of  Mr.  Justice  Draper, 
made  and  filed  in  this  matter,  should  not  be  reversed  and 
the  sammons  of  the  relator  be  dismissed  with  costs,  on  the 
ground  that  the  application  for  the  writ  of  ^tio  fjoarranio 
was  made  too  late;  that  the  relator  acquiesced  in  the 
election  of  the  defendant ;  and  that,  according  to  the  affida- 
vits filed,  the  township  of  Rawdon  was  entitled  to  elect  a 
deputy  town  reeve. 

Macaulat,  C.  J. — ^As  to  the  first  point,  it  appeared  that 
the  defendant  was  elected  duputy  town  reeve  on  Monday  the 
SOtb  January  1851,  and  that  the  application  for  a  writ  of 
summons  in  the  nature  of  a  quo  warranto  was  made  on 
Monday  the  3rd  day  of  March  next  ensuing,  and  the  writ 
issued  on  the  following  day.  The  defendant  appeared 
on  the  18th  of  March,  by  attorney,  and  endorsed  on  the 
statement  filed  by  the  relator,  *^  to  answer  the  grounds  of 
objection  to  his  election  which  are  stated  within." 

As  to  the  second,  that  the  relator,  who  with  the  defendant 
and  others  had  been  elected  township  councillors  for 
Rawdon,  at  the  election  held  on  the  first  Monday  in  January, 
was  present  at  and  voted  for  the  election  of  defendant  as 
deputy  town  reeve,  after  having  previously,  in  amendment 
of  the  motion  made  in  defendant's  favor,  moved  that  another 
township  councillor  should  be  nominated,  but  which 
amendment,  not  being  seconded,  was  not  put.  That  defen- 
dant took  his  seat  in  the  municipal  council,  as  deputy 
reeve,  on  the  27th  January  1851. 

As  to  the  third,  that  the  assessment  rolls  for  the  year  1851 
contained  the  names  of  541  persons  assessed  for  property, 
real  or  personal,  of  whom  453  appear  thereon  as  house- 
holders and  freeholders.  Of  the  remainder,  54  were  heads 
of  families,  and  resided  in  log  houses,  but  were  not  assessed 
as  householders,  because  the  assessor  thought  log  houses 
were  not  liable  to  be  assessedt 
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The  facts  of  the  case  are  more  fully  set  out  in  the  luoid 
and  able  judgment  delivered  by  Mr.  Justice  Draper,  in 
chambers.  I  have  the  highest  possible  respect  for  the 
opinion  of  that  learned  jadge,  upon  any  point  be  has  atten- 
tively considered,  and  therefore  express  a  different  view 
with  great  diffidence  and  distrust  of  my  ov(^n  opinion : — 

1st.  I  concur  with  that  learned  judge  touching  the  time 
of  application  ;  I  think  that  in  the  computation  of  six  weeks 
the  day  of  the  election  is  to  be  excluded,  whenever  it 
follows  that  the  application  was  made  on  the  last  day,  but 
still  within  the  time  allowed.  I  have  in  a  case  before  me 
in  chambers  expressed  my  opinion  already  that  six  weeks, 
at  all  events,  is  allowed  to  impeach  an .  election,  although 
the  office  may  have  been  accepted  more  than  a  month ;  but 
that,  if  the  application  be  not  made  within  six  weeks,  then 
the  test  is  whether  the  office  has  been  accepted  more  than 
a  month  previously. 

Snd.  Assuming  secondaiy  evidence  of  the  contents  of  the 
assessor's  and  collector's  rolls  to  be  admissible,  and  that  the 
court  cannot  revise  the  list  of  voters  returned  by  the  collec- 
tor to  the  returning  officer,  by  adding  names  of  freeholders 
and  householders,  appearing  thereon  merely  as  assessed 
for  personal  property,  by  adding  thereto  that  they  were  also 
freeholders  or  householders ;  it  would  appear  that  the  town- 
ship was  not  entitled  to  a  deputy  reeve  de  facto j  as  I  may 
say,  although  they  were  de  jure.    In  a  case  before  me  of 
Regina  ex  rel.  Larkin  v.  Johnson,  I  expressed  my  opinion 
that  a  township  councillor  who  had  voted  for  a  deputy 
reeve  could  not  afterwards  become  a  relator  to  set  aside  an 
election  in  which  he  concurred;  in  short,  to  oust  a  party  from 
an  office  in  the  alleged  usurpation  of  which  he  was  a  pa> 
ticipator ;  that  is,  when  all  the   facts   were   known  or 
susceptible  of  being  readily  ascertained,  and  no  new  info^ 
mation  had  been  acquired  that  might  not  have  been  readily 
had  before  as  well  as  after  the  election.    Such  appears  to  be 
the  present  case,  and  I  feel  bound  to  adhere  to  my  opinion. 
The  relator  might  have  inspected  the  rolls  before  as  well  as 
after  the  election,  for  all  that  is  shown ;  and  it  is  against  the 
English  decisions,to  allow  a  party  under  such  circumstances 
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to  become    a  relator.      It  is  true  that  in   England  the 

qnestion  is  always  raised  upon  a  rule  nisi  fo»  an  informa- 

lioa  in  the  nature  of  a  qw>  uHXTranio,  and  consitutes  no 

question  under  the  pleadings  upon  the  trial  of  an  informa- 

ijoa  when  granted;  but  here  the  writ  is  granted  ex  parte 

the  relator's  own  case,  and  is  virtually  equivalent  to  a  rule 

nisii;  and  the  present  writ  on  the  face  of  it  calls  on  the 

defendant  to  appear  to  answer  and  show  cause  by  what 

authority  he  claimed  the  office  of  deputy  reeve,  which  office, 

upon  the  relation  of  Joseph  Rosebush,  having,  as  he  says,  an 

interest  in  the  election  to  the  said  office  as  a  township 

oonncillor,  the  court  was  informed  the  defendant  had 

usurped. 

The  cause  he  shews  is,  that  the  relator  and  others  elected 
.  him  thereto.  This,  I  think,  estops  the  relator  from  further 
objecting  or  showing  that  he  had  himself  elected  him  to 
the  office,  although  he  had  no  legal  right  to  do  so ;  no  one 
else  complains,  and  the  relator  is  not  an  aggrieved  party, 
bt  whose  rel^f  the  act  intended  to  provide. 

The  form*f  the  judgment  (No.  1)  shows  that  the 
relator's  interest  as  alleged  is  in  issue,  and  to  be  found  ;  it 
is  the  first  step  in  proceeding  to  adjudicate  in  his  favor  and 
against  the  defendant.  The  relator  shews  here  that  he  had 
an  interest  in  the  election,  but  not  adversly  to  the  defen- 
dant; on  the  contrary,  that  he  had  exercised  his  interest  in  his 
&vor,  and  now  calls  on  the  court  to  rescind  his  own  act.  I 
think  the  act  contemplates  a  good  and  sufficient  relator, 
and  entitled  to  impeach  the  election  as  being  aggrieved 
thereby,  not  one  like  those  characterized  in  4  Bur.  2123  as 
first  partakers,  afterwards  accusers— ^sailing  on  the  Queen 
to  prosecute  guilt  of  which  they  themselves  are  partakers. 
Cole  on  Informations  174-5 ;  and  the  cases  noted  in  Reg. 
Rel.  Larkin  v.  Johnson.  I  think  therefore  the  judgment 
diould  be  reversed,  without  costs  of  this  appeal,  but  with 
costs  of  the  original  application. 
McLkaw,  J.  and  Sullivan,  J.  concurred. 
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•     Ths  QvKEir  T.  Stanton. 

A.  having  been  appointed  collector  of  customs,  gave  a  bond  to  her  Bf  ajeaty, 
conditioned  that  ne  should  in  all  things  well  and  truly  discharge  his  duty  as 
collector,  and  account  for  and  pay  over  all  monies  which  should  come  into  hia 
hands:  and  having  received  written  instructions  that  all  entries  were  to  ba 
made  by  him,  ail  permits  werr  to  le  granted  and  signed  only  by  him,  and  pay« 
ment  of  all  duties  to  be  made  to  utm,  except  under  certain  circumstances. 

Held  per  Ofr.— That  having  permitted  the  deputy  collector  rightfully  to  assume 
and  perform  duties  entrusted  to  him  alone,  he  was  responsible  under  his 
bond  for  deftdcations  of  the  said  deputy  collector. 

This  is  a  ad.  fa.  in  Hilary  Term,  1851,  (14  Vic.))  on  a 
bond  made  by  the  defendant  to  her  Majesty,  dated  the  4th  of 
August  1843,  in  the  penal  sum  of  1000/.  The  defendant 
demanded  oyer,  and  the  bond  and  condition  were  set  oat. 
The  condition — after  reciting  that  defendant  had  been  ap- 
pointed collector  of  customs  at  the  port  of  Toronto,  in  Upper 
Canada — being,  that  if  he  should  in  all  things  well,  truly 
and  faithfully  discharge  his  duties  as  collector  aforesaid, 
and  should  well  and  truly  account  for  and  pay  or  cause  to 
be  paid  to  the  Receiver  General  of  this  province,  or  to  such 
other  person  as  should  from  time  to  time  be^uthorissed  to 
receive  the  same,  all  monies  which  he  shoift  receive  and 
collect,  or  which  might  come  into  his  hands  by  virtue  of  his 
said  office  of  collector  as  aforesaid,  to  and  for  the  use  of  her 
Majesty,  &c.  To  which  defendant  pleaded,  that  he  did  in 
all  things  well  and  truly  discbarge  his  duty  as  collector, 
and  account  for  and  pay  over  to  the  Receiver  General  all 
monies  which  he  received  and  collected,  or  which  came  to 
his  hands  by  virtue  of  his  said  office,  &c.,  whereupon  the 
Attorney  General  assigned  breaches : —    - 

Ist.  That  defendant  continued  in  office  until  the  1st  of 
December  1849,  and  during  that  time  received,  to  and  for 
the  use  of  her  Majesty,  divers  large  sums  of  money — to  wit, 
300,0002. — ^which  he  had  not  paid  over  to  the  Receiver 
Gteneral. 

2nd.  That  it  was  his  duty  as  such  collector  well  and 
faithfully  to  collect  all  duties  of  customs  payable  on  goods 
imported  into  the  port  of  Toronto ;  that  he  did  not  do  so, 
but  wrongfully  suffered  and  permitted  John  Roy  to  collect 
said  duties,  who  was  not  authorized  to  do  so,  and  that  said 
Roy  collected  said  duties  to  a  large  amount,  which  he  did 
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not  pay  to  the  defendant  or  to  the  Reoeirer  General,  and 
which  are  wholly  lost  to  her  Majesty. 

3rd.  Similar  to  the  last,  except  alleging  that  it  was  defen* 
dant's  duty  npon  the  5th  of  April  1848  [date  of  customs  act 
10  b  11  Vic.  ch.  34],  and  at  all  times  thereafter,  well  and 
fidthfially  to  collect  said  duties :  that  he  did  not  do  so,  but 
suffered  Roy  to  collect  them,  who  had  no  authority. 

4th.  That  it  was  defendant's  duty  well  and  faithfully  to 
eoUect  all  duties  of  customs  payable  at  the  port  of  Toronto : 
that  large  amount  of  duties  became  and  were  payable, 
which  defendant  could,  might  and  ought. to  have  collected, 
but  did  not ;  and  said  duties,  through  the  negligence  and 
carelessness  of  defendant,  were  not  collected,  but  have  been 
wholly  lost,  &c. 

5th.  That  it  was  defendant's  duty  to  enter  clearly  in  a 
oertain  official  book,  called  a  daily  register,  a  full  discrip- 
tion  of  all  goods  imported  into^said  port,  and  duly  entered 
at  the  custom  house,  and  on  which  the  duties  had  been 
paid,  with  the  name  of  the  importer,  &c. :  but  that  defen- 
dant did  not  make  such  entries  therein,  but  wholly 
■eglected  so  to  do.  ' 

6tb.  That  it  was  defendant's  duty  (except  during  his  oc- 
casional, temporary  or  unavoidable  absence  from  his  duties) 
personally  to  receive,  examine  and  pass  all  entries  of  goods 
imported  into  the  said  port,  and  entered  at  the  custom  house 
for  payment  thereof :  but  that  defendant,  knowingly  suf- 
fered and  permitted  entries  to  be  received  and  passed  there- 
at without  being  examined  and  passed  by  him  personally. 
7th.  That  defendant  continued  in  office  until  3rd  of  April 
1848,  (day  on  which  10  &  11  Vic.  ch.  31,  came  in  force), 
and  long  after  that  said  port  was  a  warehousing  port,  and 
defendant  the  proper  officer  to  receive  and  pass,  and  it  was 
his  duty  (except  during  temporary,  occasional  or  unavoid- 
aUe  absence)  personally  to  receive,  examine  and  pass  all 
entries  of  goods  imported  into  said  port,  and  entered  for 
payment  of  duty,  or  to  be  warehoused*;  and  all  entries  of 
goods  taken  out  of  warehouse  and  entered  for  payment  of 
duties :  that  large  amounts  of  goods  were  imported  and 
entered  for  duty,  and  large  amounts  taken  out  of  ware- 
bonae  and  entered  for  duty,  but  that  defendant  did  not 
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personally  examine,  receive  and  pass  the  said  entries,  bat 
neglected  so  to  do,  and  knowingly  suffered  one  John  Roy 
to  receive  and  pass  the  said  entries,  who  was  not  lawfully 
authorized  so  to  do. 

8th.  That  defendant  continued  in  office  till  the  5tb  of 
April  1848,  and  thence  to  the  2nd  of  November  1849,  and 
until  the  1st  of  December  1849;  that  an  order  of  the 
Governor  in  council  was  passed,  requiring  all  collectors  of 
customs  to  make  out  their  accounts  quarterly,  and  transmit 
them  within  twenty  days  after  the  end  of  each  quarter  to 
the  Inspector  General ;  and  that  the  quarters  should  be  the 
6th  of  April,  6th  of  July,  10th  of  October,  and  6th  of  January, 
in  each  year :  and  that  for  the  quarter  ending  lOlh  of  October 
1849,  defendant  did  not  make  a  true  return,  but  on  the 
contrary  knowingly  made  an  untrue  return. 

9th.  Similar  in  effect  to  the  last,  except  that  it  charges 
the  return  to  have  been  false,  fraudulent  and  incorrect. 

10th.  That  it  was  defendant's  duty  to  keep  an  official 
book,  called  a  cash  book,  and  enter  therein,  daily,  all  itei^is 
of  monies  received  by  him  as  such  collector:  and  that 
although  he  did  keep  said  official  book,  large  amounts  of 
money  were  received  by  defendant  which  he  did  not  enter 
therein,  but  wrongfully  and  fraudulently  omitted  so  to  do. 

lyh.  Same  in  effect  as  the  last,  except  that  it  does  not 
allege  the  omission  to  have  been  fraudulent. 

12th.  Similar  in  effect  to  the  7th,  but  alleging  that  defen- 
dant allowed  one  James  Hunter  to  receive  and  pass 
entries  at  the  custom  house. 

13th.  That  it  was  defendant's  duty  to  grant  all  warrants 
or  permits  for  the  removal  of  goods  from  the  Queen's . 
warehouses,  and  not  to  suffer  or  permit  goods  to  be  removed 
theiefrom  upon  warrants  or  permits  granted  by  any  person 
not  authorized  to  grant  the  same :  but  that  defendant  did 
allow  goods  to  be  removed  upon  warrants  or  permits 
granted*  by  one  John  Roy,  who  was  not  authorized  to 
grant  them. 

14th.  That  defendant  did  not  attend  at  his  office  during 
office  hours. 

Rejoinder  to  breaches : — 

1st.  That  defendant  did  pay  to  the  Receiver  General  all 
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tbe  said  sums  of  money  received  and  collected  by  him  by 
Tiitue  of  his  said  office,  while  in  such  office — ^and  issue. 

Sod.  That  defendant  did  receive  and  collect  all  moneys 
due  and  payable  for  duties  of  customs ;  and  did  not  wrong- 
foUy  or  knowingly  suffer  or  permit  said  Roy  to  receive  or 
collect  the  same — and  issue. 

Srd.  That  defendant  did  on  the  5th  of  April  1848,  and  at 
all  times  thereafter,  well  and  faithfully  collect  and  receive  all 
moneys  due  and  payable  for  duties  of  customs;  and  did 
not  wrongfully  or  knowingly  suffer  or  permit  said  Roy  to 
receive  the  same — and  issue. 

4th.  That  defendant  did  well  and  faithfully  collect  and 
receive  all  duties  of  customs  on  goods  imported  into  the 
said  port — and  issue. 

5tb.  That  it  was  nbt  defendant's  duty  to  make  the  entries 
mentioned  in  this  breach,  in  the  said  book  called  a  daily 
register — and  issue. 

6th.  That  defendant  did  not  at  any  time  knowingly 
snfier  or  permit  any  entries  of  dutiable  goods  to  be  received 
(ff  passed  without  being  examined  and  passed  by  defendant 
peisonally,  &c. — and  issue.  ' 

7th.  That  on  the  5th  of  April  1848,  and  at  all  times 
afterwards,  defendant  did  personally  receive,  examine  and 
pass  all  such  entries  as  are  in  said  breach  mentioned,  and 
did  not  knowingly  suffer  or  permit  said  John  Roy  to  receive, 
examine  and  pass  the  said  entries,  modo  et  forma — 
and  issue. 

8th.  That  defendant  did  after  the  end  of  the  quarter  end- 
ing IQlh  of  October  1849,  transmit  to  said  Inspector  General, 
a  trae  account,  &c.,  of  all  monies  by  him  received  and  col- 
lected daring  the  quarter,  according  to  the  form  furnished, 
fcc. — and  issue. 

9th.  Similar  to  the  last,  alleging  the  transmission  of  a 
faithful  statement,  &c. — and  issue. 

lOtb.   That  defendant  did  enter  daily  in  said  cash  book 

all  sums  of  money,  being  for  duties,  received  by  him,  tec. 

—and  issue. 

11th.  Similar  to  the  last — ^and  issue. 

12th.  Tha\  at  all  times  on  and  after  the  5th  of  April  1848 

defendant  did  personally  receive,  examine  and  pass  all 
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such  entries  as  are  In  said  (12tfa)  breach  mentioned,  and  did 
not  knowingly  saffer  or  permit  said  Hunter  so  to  do— and 
is^ue. 

13th.  That  defendant  did  not  suffer  or  allow  any  goods 
imported  and  warehoused,  &c.,  to  be  removed  therefrom 
by  the  importers,  under  warrants  or  permits  granted  by 
said  Roy,  modo  et  forma — and  issue. 

14th.  That  defendant  did  attend  daily  at  the  custom 
house  during  office  hours,  except  on  Sundays  and  holy- 
days,  &c. — and  issue. 

The  case  was  tried  before  Macaalay,  C.  J*,  at  the  last 
Toronto  assizes,  when  a  verdict  was  found  for  the  Crown 
on  all  the  issues  except  the  12th  and  14th,  which  were 
found  for  the  defendant. 

During  last  term,  /.  H.  Cameron^  Q.  C,  obtained  a  rule 
on  behalf  of  the  defendant,  to  show  eause  why  such  verdict 
should  not  be  set  aside,  on  the  grounds  that  it  was  against 
law  and  evidence  and  for  misdirection,  and  the  rejection  of 
evidence. 

He  relied  principally  upon  the  insufficiency  of  the 
evidence  in  support  of  the  1st,  2nd  and  3rd  breaches;  and 
as  he  afterwards  at  the  argument,  gave  up  the  objection  of 
rejection  of  evidence,  it  is  unnecessary  to  state  that  part  of 
the  case — ^the  substance  of  the  evidence  on  the  part  of  the 
Crown  was,  that  at  a  period  before  the  date  of  the  bond 
defendant  had  been  appointed  collector  of  customs  for  the 
port  of  Toronto,  and  continued  in  that  office  until  December 
1849.  That  the  establishment  consisted  of  defendant,  then 
head  officer ;  John  Roy^  surveyor  of  customs,  the  second 
officer ;  landing  waiters  and  clerks.  That  Roy  was  such 
surveyor  during  the  years  1848  and  1849.  That  his  office 
was  on  the  first  floor,  and  defendant's  up  stairs  in  the  same 
building,  in  which  was  also  a  third  office  called  the  long 
room.  That  Roy  gave  security  as  such  surveyor  by  a 
penal  bond,  dated  the  21st  of  April  1846,  in  the  penal  sum 
of  500{.,  conditioned  that  he  should  well,  truly  and  duly 
account  for  and  pay  over  all  moneys  that  he  should  receive, 
or  that  should  come  under  his  power  or  control  by  virtue  of 
his  said  office  or  employment  to  such  officer,  person  or  body 
lawfully  authorized  to  receive  the  same ;  and  should  within 
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the  respective  periods  then  or  thereafter  to  be  limited 
and  applied  for  that  purpose,  render  just,  true  and  complete 
aoooants  of  all  his  receipts,  disbursements  and  payments 
fer,  or  on  account  of,  or  in  any  way  relating  to,  or  affecting 
his  said  office  or  employment ;  and  should  also  obey, 
observe^  perform  and  fulfil  all  and  eveiy  the  laws  and 
legalations  and  instructions  then  or  thereafter  to  be  lawfully 
made  and  in  force  for  the  regulation  and  government  of  his 
said  office,  and  for  the  prescribing,  assigning  and  pointing 
<mt  the  duties  thereof;  and  should  also  well,  lawfully,  just- 
ly and  honestly  in  every  respect  behave  himself  in  the  said 
office  or  employment,  &c. 

That  a  printed  book  of  instructions,  to  the  officers  of  her 
Majesty's  provincial  customs,  prepared  by  order  of  the 
Governor  Greneml  in  1844,  was  transmitted  to,  and  received 
bj  defendant,  with  a  printed  letter  prefixed,  dated  the  1st 
August  1844,  and  adressed  to  the  defendant  by  Mr. 
Dnnscomb,  an  officer  in  the  custom  department  of  the 
Inspector  General's  office,  informing  him  that  such  instruc- 
tions vrere  furnished,  for  his  guidance,  and  that  he  should 
observe  the  same  and  strictly  comply  with  the  provisions 
and  reflations  therein  contained.  In  the  beginning  these 
ifistroctions  are  addressed  to  the  defendant ;  the  first  article 
eojoins  a  compliance  therewith,  and  that  defendant  was  to 
fake  particular  care  that  the  offiiters  under  his  survey  exer- 
cised a  proper  and  correct  demeanor  in  the  execution  of 
their  duties.  Article  second  required  his  attendance  in  the 
custom  housie  during  the  hours  necessary  for  the  accomo- 
dation of  the  trade  and  the  despatch  of  business.  Article 
<<  third — it  is  your  particular  duty  to  collect  and  receive  all 
moneys  due  and  payable  to  her  Majesty  on  account  of  the 
revenue  at  your  port ;  and  you  are.  carefully  to  account  for 
all  such  moneys  as  shall  come  into  your  hands,  arising 
either  from  duties  or  imports  or  from  seizure,  &c.,  by 
entering  daily  cash  transactions  and  detailing  accurately 
and  distinctly  every  item  of  receipt,  &c.,  in  the  following 
books,  with  which  you  will  be  furnished,  ftc. : — 

*^  1st.  A  daily  register :  2nd.  A  cash  book,  in  which  you 
are  to  enter  every  item  of  receipt  from  whatever  source 
the  same  may  be  derived." 
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Article  fifth — all  persons  entering  goods  inward,  whether 
free  or  dutiable,  to  be  warehoused  or  taken  out  of  the  ware- 
house, to  give  two  bills  of  entry,  which  you  will  authenti- 
cate by  your  signature — one  to  be  retained  and  the  other  to 
be  delivered  to  the  surveyor,  &c. 

Article  sixth — ^accounts  to  be  made  up  quarterly,  on  the 
days  stated  in  the  breach.  Moneys  not  to  be  accumulated 
beyond  the  amount  for  which  the  defendant  and  sureties 
were  bound,  but  to  be  paid  to  the  Receiver  General,'  and 
without  fail  within  twenty-one  days  after  the  last  quarter 
day. 

Article  eighth — no  credit  to  be  given  for  duties,  &c. 

Article  nineteenth — no  collector  will  be  allowed  to  act  by 
or  appoint  a  deputy,  upon  pain  of  dismissal  and  forfeiture 
of  bonds. 

Article  twenty-first — ^the  surveyor,  or  officer  doing  the 
duty  of  surveyor,  is  to  assume  the  collector's  duties  during 
his  occasional,  temporary  or  unavoidable  absence  from  his 
duties;  and  to  preserve  the  correctness  of  that  accountabili^ 
which  was  mutually  confided  to  them,  the  collector  was  to 
make  it  one  of  his  first  duties  upon  his  return  to  check  the 
proceedings  of  the  surveyor  during  his  absence,  and  to  test 
the  same  by  his  signature  in  proof  thereof.  By  the  instruc- 
tions to  the  surveyor  he  was  to  exercise  a  joint  responsibility 
with  the  collector  as  well  aS  an  independent  responsibility 
in  the  conducting  and  in  the  general  superintendence  of  the 
business  of  the  department — ^the  out-door  business  being 
more  immediately  his.  One  of  the  most  material  parts  of 
his  duty  was  to  see  that  all  moneys  received  on  account, 
of  duties  or  customs  were  duly  entered  in  the  collector's 
books ;  and  as  it  was  necessary  to  provide  for  the  occasional, 
temporary  or  unavoidable  absence  of  that  officer,  that  the 
public  business  might  not  be  retarded  thereby,  the  surveyor 
was  in  virtue  of  his  office  in  such  cases  to  discharge 
the  duties  of  collector  in  addition  to  his  own,  with  further 
provisions  respecting  the  examination  and  approval  of  the 
collector  on  his  return,  as  specified  in  his  instructions,  and 
with  a  reserve  in  favor  of  the  appointment  of  some  other 
person  during  the  collector's  absence  on  leave.    He  was  to 
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and  in  transacting  any  buedness  of  the  department  not  in- 
compatible with  the  partioaiar  duties  of  his  own  office. 
He  was  to  see  that  all  moneys  arising  from  duties  and  other 
receipts,  paid  into  the  hands  of  the  collector,  were  duly 
entered  and  accounted  for.    Upon  receipt  of  the  duplicate 
bill  of  entry,  mentioned  In  the  collector's  instructions,  he 
was  to  recompute  the  duties,  and  having  aeMsertained  that 
the  correct  amount  had*  been  paid,  he  was  to  enter  the 
amount  in  his  receipt  book,  and  in  which  receipt  book  he 
was  to  insert  the  amount  of  duties  received  upon  eveiy 
entry ;  to  be  added  up  daily,  be  compared  vnib  the  collec- 
tor's books,  and  his  signature  to  be  affixed  to  the  collector's 
accounts  in  proof  thereof.     He  was  not  to  permit  any  goods 
to  be  landed  without  a  warrant  or  other  proper  document, 
regularly  passed  by  the  collector. 

Article  seventeenth  says  he  is  responsible  for  all  moneys 
that  might  come  into  the  collector's  hands,  and  that  his 
bond  would  be  liable  to  be  put  in  suit  for  any  deficiency 
in  the  settlement  of  his  accounts. 

Article  eighteenth.  In  case  of  any  temporary  or  unavoid- 
able absence  of  the  collector,  he  was  to  discharge  the  duties 
of  collector,  taking  care  on  the  return  of  the  collector  to  the 
office  that  the  entries  passed  by  him  and  all  other  matters 
transacted  during  his  absence,  requiring  his  examination 
and  approval,  should  be  presented  to  him  without  delay  for 
that  puipose,  to  put  his  initials  if  he  assented  to  their 
accuracy. 

Article  twenty-fourth.  He  was  to  examine  all  official 
books  kept  by  the  collector,  &c.,  being  jointly  accountable 
for  any  errors  or  omissions,  &c. 

Article  twenty-fifth  is  couched  in  general  and  compre- 
hensive terms. 

In  addition  to  the  above  was  a  letter  written  by  Mr. 
Dunscomb,  commissioner  of  customs,  to  defendant,  dated 
at  Montreal  the  15th  of  Januaiy  1846,  referring  to  some  ooofK 
plaint  that  had  been  made  against  Mr.  Roy  the  surveyor, 
and  of  his  dismissal ;  and  impressing  upon  the  defen- 
dant the  importance  of  his  prohibiting  any  offieer  under  iris 
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survey  to  take  or  receive  duties,  as  duties  could  be  properly 
taken  only  by  himself,  and  at  the  custom  house ;  and 
adding  that  any  deviation  from  that  rule,  though  it  were  to 
oblige  parties,  was  too  apt,  as  on  the  occasion  referred  to,  to 
be  rewarded  by  unpleasant  obsevations.  This  letter  was 
produced  from  the  custom  house  during  the  trial,  and. is 
endorsed  in  the  defendant's  handwriting  ^^Nol  6,  15th  of 
January  1846,  from  Mr.  Dunscomb,  cautionary,  referring  to 
the  charge  against  Mr.  Roy." 

There  was  evidence  that  on  the  6th  of  October  four 
separate  entries  of  goods,  by  the  same  importer,  had  been 
made  and  the  duties  paid ;  but  that  three  only  had  been 
entered  in  the  books  of  the  custom  house,  and  the  amount 
of  such  three  only  accounted  for  to  the  government  in  the 
quarterly  return  of  10th  of  October  1S49.  These  duties  had 
been  paid  to  the  defendant  personally,  and  the  entry  thus 
omitted  not  having  been  mentioned  or  accounted  for  until 
the  omission  was  discovered  by  the  government  inspectors 
hereafter  mentioned,  formed  the  subject  of  investigation 
upon  the  issues  raised  under  the  8th,  9th,  10th  and  11th 
breaches ;  but  the  defendant's  counsel  does  not  object  to  the 
verdict  in  relation  to  those  issues,  and  it  is  therefore 
unnecessary  to  recite  the  facts  minutely.  This  transaction 
is  now  only  of  importance  in  reference  to  the  1st,  2nd  and 
Srd  breaches,  as  to  which  the  verdict  is  objected  to.  In 
support  of  the  last  mentioned  breach  a  great  deal  of  evi- 
dence was  given  to  prove  that  during  the  years  1848  and 
1849,  while  the  defendant  was  present  and  in  chiarge  and 
superintendence  of  the  custom  house,  it  became  and  was 
the  frequent  and  almost .  uniform  and  constant  practice 
for  importers  of  goods  to  make  the  original  entries  with  Roy, 
the  surveyor,  pay  the  duties  to  him,  and  receive  the  permits 
from  him  without  the  instructions  of,  or  any  reference  to  the 
defendant ;  that  the  defendant's  cash  book  was  made  up 
merely  from  the  daily  reports  of  Roy,  of  the  entries  alleged 
to  have  been  made  with,  and  of  the  sums  received  by  him, 
without  any  independent  information  in  the  defendant's 
possession,  otherwise  obtained,  whereby  to  test  the  accuracy 
of  such  returns ;  that  during  this  habitual  practice,  Roy,  < 
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irith  the  defendant's  knowledge,  received  large  snms  of 
money  for  duties,  amounting  to  many  thousands  of  pounds, 
for  varioas  portions  of  which  he  failed  to  account ;  that  he 
frequenlly  withheld  some  entries  wholly  Etnd  reported  others 
only    partially,  retaining    and   mi^pplying  the    moneys 
received  by  him  for  duties  on  the  entries  so  withheld  from 
bis  reports  or  returns  to  the  defendant :  that  an  inVestiga- 
tioo  vras  instituted  by  order  of  the  government  in  October 
1849,  iw^ben  various  merchants  of  this  city,  who  had  been 
leqaested  so  to  do,  furnished  statements  of  the  dates  of 
entries  and  of  the  sums  paid  to  Roy  for  duties  during  the 
period  above  mentioned,  which  statement  led  to  the  disco- 
veiy  of  defalcations  of  money  received  by  Roy  of  upwards 
of  l9O0l.y  and  by  the  defendant  personally  exceeding  300/. 
the  latter  being  the  item  already  mentioned  in  reference  to 
the  8th,  9tb,  lOlh  and  11th  issues.      There  was  ample 
evidence  of  the  whole  or  principal  part  of  the  business  of 
making  entries,    receiving  duties  and  granting  permits 
having  been  transacted  by  Mr.  Roy,  clearly  with  the  defen- 
dant's knowledge  and  tacit  acquiescence,  and  of  the  defalca- 
tions alluded  to  ;  and  the  only  question  was,  whether,  inas- 
mach  as  the  defendant  had  not  actually  received  any  of  the 
moneys  deficient  on  Roy's  part,  nor  been  proved  to  be  aware 
of  the  breaches  of  trust  he  was  frequently  committing,  he  was 
responsible  therefore  as  breach  of  duty  or  of  his  bond ;  and 
if  so,  whether  he  was  liable  to  make  good  the  deficiencies. 
It  was  not  contended  that  the  defendant  was  lawfully 
absent  on  leave,  or  that  Roy  was  lawfully  acting  as  collec- 
tor on  the  occasion  in  question,  or  in  defendant's  absence, 
otherwise  than  in  so  far  as  some  of  the  duties  may  have 
been  received  during  the  defendant's  casual  or  temporary 
absence   from  the  ofiice  at  the  moment,  though  present 
in  Toronto   and  personally  in  charge  of  the  office.     Nor 
was  there  any  proof  that  he  was  in  fact  absent  when 
any  of  the  entries  and  payments  of  duties  were  made, 
and  it  was  the  just  and  reasonable,  if  not  the  necessary  in- 
ference, that  he  was  actually  present  in  or  about  the  custom 
house  when  the  principal  part  or  all  the  entries  were  so ' 
made  with  Roy,  without  participating  or  taking  any  share 
in  the  transacting  of  such  business. 
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It  is  not  oecessaiy  lo  detect  with  moie  nunuteiiesB  tbe 
evidence  on  which  the  crown  lelied,  the  case  mainly  torn^ 
ing  on  legal  points. 

In  charging  the  jury  in  leferonce  to  the  pleadings, 
issues  and  evidences,  the  learned  Chief  Justice  left  the 
case  to  them  in  the  different  issues  in  succession^  com* 
menting  upon  each,  and  in  substance  stated  that  he  con- 
sidered tbe  defendant  responsible  under  his  bond  for 
all  such  moneys  as  he  knowingly  and  wrongfuUy  per- 
mitted Roy  to  receive :  that  all  moneys  received  by  Roy 
for  duties,  while  the  defendant  was  present  supervising 
the  office — that  is,  in  charge  (^  the  custom  house  at  the 
port  of  Toronto,  and  not  lawfully  absent  on  leave,  by  reason 
of  sibkness  or  otherwise,  or  lawfully  excused — ^were  wrong- 
fully received  by  Roy,  so  fai;  as  respected  defendant's  liar 
bility  therefor,  and  he  was  responsible  jointly  or  concurrently 
with  Roy  himself,  as  had  been  held  tbe  day  before,  on 
the  trial  of  another  case  against  the  sureties  of  Roy,  Roy 
himself  having  died  since  December  1849 :  that,  even  if 
not  liable  to  make  good  the  amount,  it  was  laches,  and  a 
dereliction  of  duty  in  him  to  allow  the  duties  without  con- 
trol to  be  paid  to  and  received  by  Roy,  in  the  face  of  the 
printed  instructions  and  the  letter  in  writing  which  had  beela 
proved* 

That  as  between  the  Crown  and  defendant,  Roy  was  not 
entitled  to  receive  the  entries  on  the  duties  in  question, 
while  the  defendant  was  personally  in  charge ;  but  only  in 
bis  lawful  absence. 

That  Roy  had  no  right  to  grant  permits  upon  entries 
with  and  payments  of  duties  made  to  himself  without  refer- 
ence to  the  defendant  when  in  charge,  and  if  he  did  so  with, 
defendant's  knowledge  (of  which  there  was  abundent 
evidence),  it  was  a  dereliction  of  duty  and  a  breach  of  his 
bond ;  that  as  to  the  quarterly  accounts  and  payments  to 
the  10th  October  1849  :  the  item  of  the  6th  October  was  an 
admitted  breach  of  duty  and  of  tbe  colidiUons  of  the  bond, 
(although  the  amount  deficient,  had  since  the  discovery 
been  made  good  to  the  Queen,  by  the  defendant),  and  this 
even  if  the  omission  bad  been  »o  far  reasonabily  explained 
as  to  divest  it  of  the  chacaotex  oi  actual  fraud;  but  the 


t£  firaud  was  neverthelesB  upon  the  evidence  left  to 
tbejuiy. 

That  permits  granted  by  Roy  for  the  lemoval  of  goods 
before  the  duties  bad  been  paid  or  secared,  whether  ware- 
hooaed  or  bonded,  or  on  sbip-boaid,  or  on  the  wharf,  was 
inegiilar,  and  if  with  the  defendant's  knowledge,  privity  or 
eonnivaiiee,  it  was  a  breach  of  duty  and  of  the  conditions 
oC  the  bond. 

That,  "with  respect  to  blank  permits — ^that  is,  printed 
fanna  famished  to  the  office  by  the  goremment,  and  which 
CO  the  face  of  them  implied  that  they  were  to  be  signed 
Vy  the  defendant,  and  the  word  ^^  collector^  being  printed 
below  the  blank  left  for   his   signature;   but   which,  in 
te  numerous  permits  filled  up  and  signed  by  Roy,  the 
woid  *•  collector'^  was  struck  out  and  "  surveyor"  substi- 
taled — ^Ihe  learned  Chief  Justice  said  blanks  might  be 
legally  entrasted  to  the  surveyor  and  be  used  by  him  under 
certain  ciicumstanoes ;  but  that  the  question  here  and  on  the 
evidence  was,  whether  he  had  been  irregularly  allowed 
the  nae  of  such  blanks — not  merely  occasionally  or  on 
some    reasonable   emergency,  but  constantly,    and  to   a 
degree  which  created  not  only  a  mere  irregularity  but  an 
ahnae  ;  and  if  so,  it  evinced  great  negligence  on  the  defen- 
dant's part,  and  rendered  him  responsible  for  a  breach  of 
Us  dnty ;  for  that  he  would  not  thus  delegate  all  the  prin- 
cipal and  most  important  duties  of  bis  own  office,  and 
escape  the  responsibilities  attaching  to  his  station,  by  leav- 
ing them  to  be  performed  by  subordinate  officers.    The 
learned  Chief  Justice  did  not  distinguish  between  the  case 
of  a  mere  irregularity  in  the  defendant's  sufiering  the  sur- 
veyor to  take  entries,  accept  duties,  and  grant  permits  under 
die  eircnmstances  proved,  without  regard  to  consequences 
prejudicial  to  the  public  interests,  and  the  case  of  such 
inegularity  not  only  being  calculated  to  lead  to,  but  actually 
leading  to  defalcations  and  loss  of  the  public  moneys, — for 
both  were  clearly  proved. 

Th6  oiiarge  was  objected  to  by  the  defendant's  counsel, 
on  the  ground  that  the  defendant  was  not  culpable  or  res- 
ponsible in  relation  to  the  entries  and  receipt  of  duties  by 
Bflj,  nor  in  the  permits  granted  by  him,  he  being  an  inde- 
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pendent  officer,  responsible  for  bis  own  acts  and  coodnct, 
and  it  being  legally  competent  to  the  defendant  to  entrust 
the  performance  of  the  duties  in  qaestion  to  him,  although 
likewise  present. 

Richards^  for  the  Queen,  shewed  cause  in  Trinity  Term 
1S51,  when  the  defendant's  counsel  said  he  relied  on  tbe 
objections  to  the  verdict  on  the  first,  second  and  third 
breaches.  Richards  said  that  defendant's  bond  might  be 
divided  into  two  branches ;  that  the  first  breach  related  to 
the  second  branch,  and  the  others  to  the  first ;  and  referred 
to  the  provincial  statutes  10  and  11  Vic.  ch.  31,  and  12 
Vic.  ch.  1,  under  which  acts,  he  contended,  the  moneys 
were  received,  partly  by  Roy  and  partly  by  defendant ; 
which  again  subdivided  the  case  into  two  distinct  ques- 
tions: that  although  the  statutes  do  not  distinctly  define 
the  relative  and  respective  duti%s  of  the*  collector  and  the 
surveyor,  but  speak  of  the  collector  or  other  proper  officer, 
yet  the  printed  instructions  are  explicit  and  clear  in  this 
respect,  referring  to  page  3  sec.  3,  p^ge  9  sec.  21,  page  16 
sees.  2  &  17 :  that  each  was  required  to  give  security — 
the  collector,  defendant's  self  and  sureties,  to  tbe  extent  of 
3000/.,  and  Roy,  the  surveyor,  to  the  amount  of  1000/. ;  and 
that  the  latter  was  only  legally  entitled  to  receive  moneys 
in  payment  of  duties  when  the  defendant  was  absent,  and 
that  while  present  it  was  defendant's  express  duty  to 
receive  them ;  that,  allowing  Roy  to  receive  them  knowingly 
was  a  virtual  or  tacit  delegation  of  his  own  duty  and 
authority,  destroyed  the  checks  which  were  intended  in 
the  appointment  of  a  surveyor  of  customs,  and  that  he  was 
liable  for  the  consequences.  « 

Cameron^  Q.  C,  in  reply — admitting  he  could  find  no 
case  in  point,  or  clearly  bearing  on  the  points — contended 
that  as  to  the  first  breaches  the  verdict  was  not  warranted 
by  the  evidence ;  and  if  so,  that  although  defendant  might 
be  properly  convicted  on  other  issues,  it  would  relieve  tbe 
case  pro  tanto  as  between  defendant  and  his  sureties  and 
the  government;  if  it  is  divided,  that  for  Roy's  defalcations 
defendant  is  not  liable,  or  to  make  good'  the  moneys  lost 
through  Roy's  misconduct*    He  relied  on  the  instructions, 
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page  9  sec.  21,  page  14  and  page  19,  as  shewing  a  separate 
and  independent  authority  in  the  surveyor  to  act  as  he  had 
done  entirely  on  his  own  responsibility  as  a  provincial 
officer ;  that  he  could  clearly  collect  duties  during  defen- 
dant's temporary  absence  ;  that  there  was  no  proof  that  he 
was  not  casually  absent  at  the  time  when  each  of  the  sums 
withheld  and  misapplied  by  Roy  were  received  by  him ; 
that  defendant  was  not  bound  to  receive  all  duties  at  the 
peril  of  forfeiting  his  bond ;  and  that  it  was  no  breach  of 
duly  to   suffer  Roy  to  receive  them  even  when  he  was 
actually  present,  and  a  fortiori  when  absent;  in  short,  that 
defendant  was  not  shewn  to  have  been  guilty  of  any  dere- 
liction or  infraction  of  his  duty  in  relation  to  the  entries 
and  the  payments  of  duties  made  through  Roy  and  the 
permits  granted  by  him  ;  and  that  the  verdict,  being  had  in 
part  as  against  law  and  evidence  and  for  misdirection, 
must  be  set  aside  in  toto. 

Macaulat,  C.J. — Salt.  18  ;  Lane  v.  Cotton;  1  Vent.  2S8; 
Crok.  Car.  491 ;  The  King  v.  Brooks,  have  some  bearing 
on  the  points.  But  in  the  absence  of  authorities  more  dis- 
tinctly applicable,  it  seems  to  me  clear  that  it  was  emphati- 
cally the  defendant's  duty  to  have  received  the  moneys  paid 
for  customs.  His  instructions,  both  printed  and  written, 
strictly  enjoined  it ;  and  if  so,  his  knowingly  suffering  the 
surveyor  of  customs  habitually  to  receive  them,  whereby 
a  loss  of  public  moneys  so  received  has  been  sustained, 
was  a  breach  of  duty  on  defendant's  part,  and  therefore  a 
breach  of  his  bond ;  and  that,  as  a  consequence,  he  is  liable 
to  make  good  the  losses  incurred  by  reason  of  such  breach 
of  duty.  It  is  not  necessary  on  the  evidence  to  view  the 
case  in  any  respect  more  favorable  to  the  defendant ;  if  it 
*  was,  I  should  still  entertain  the  opinion,  that  as  between 
the  Crown  and  defendant,  the  defendant  constructively 
received  (so  far  as  essential  to  create  a  responsibility 
therefor)  all  those  moneys  for  duties  which,  while  the 
defendant  himself  was  present  in  charge,  and  ought  to  have 
personally  received,  he  tacitly  permitted  Roy  to  receive. 
The  defendant  and  Roy,  in  relation  to  the  payments  so 
sanctioned,  were  virtually  joint  accountants. — Oill  v.  The 
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Attorney  General.  The  monies  were  actnally  received  by 
one  with  the  consent  of  the  other. — Com.  dig.  debt.  6.  1 ; 
11  Crok.  92. 

No  objection  has  been  raised  to  the  form  of  the  first  issue ; 
but  the  plea  to  the  first  breach  virtually  admits  the  receipts 
alleged,  and  relies  on  payment  over,  whereas  the  plea 
should  have  denied  the  alleged  receipts. 

The  case  was  tried  and  argued  in  banc,  upon  the  legal 
merits,  as  if  the  onus  was  upon  the  crown  to  prove  the 
receipt  by  the  defendant  of  the  moneys  referred  to  and 
intended  in  the  breaches.  If  the  receipt  was  proved,  it  was 
clear  that  the  moneys  had  not  been  paid  over  or  accounted 
for  to  a  very  lai^  amount,  and  the  only  real  question  was 
whether  received  by  defendant  or  not.  By  analogy  to  cases 
of  master  and  servant,  principal  and  agent,  municipal 
officer  and  deputy,  ship-owners  and  masters,  and  upon  the 
relation  subsisting  between  defendant  and  Roy,  1  think 
the  defendant  is  responsible  to  make  good  the  losses  sus- 
tained by  the  public  revenue  in  consequence  of  his  per- 
mitting the  surveyor  of  customs  to  receive  the  duties  in  the 
irregular  manner  that  was  proved ;  and  that  the  verdict  on 
the  1st,  2nd  and  3rd  breaches  is  warranted  by  the  evidence. 
I  do  not  think  the  10  and  11  Vie.  ch.  31,  by  the  collector 
or  other  proper  officer,  can  be  construed  to  intend  thereby 
to  afiect  the  duty-  previously  resting  on  the  defendant  to 
collect  the  duties,  &c. 

If  the  multiplicity  and  increase  of  the  business  rendered 
it  impracticable  or  inconvenient  for  the  defendant  personally 
to  receive  all  the  duties  with  the  despatch  necessary  to 
accommodate  the  trade,  he  ought  to  have  represented  it 
and  solicited  other  assistance,  or  some  arrangement  that 
might  have  subdivided  the  duty,  without  being  implicated 
in  liability  for  moneys  received  by  others ;  but  it  does  not 
appear  that  he  did  so,  or  that  it  was  necessary ;  for  it 
would  seem  that  Roy  found  time  to  receive  the  entries  and 
duties  and  to  grant  permits  in  addition  to  his  own  proper 
duties,  except  in  so  far  as  they  were  neglected ;  and  it  was 
not  shewn  io  what  other  way  the  defendant  was  occupied 
lA  the  discharge  of  other  official  duties  of  paramount  im* 
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portance,  or  that  were  incompatible  with  the  due  discharge 
of  that  part  of  it  which  he  seems  gradually  to  have  relin- 
quished and  entrusted  to  the  surveyor  of  customs. 

McLkan,  J.^^On  the  argument  during  the  present  term 
the  counsel  for  the  defendant  admitted  that  the  evidence 
which  'WHS  offered  and  rejected  on  the  trial  had  been  pro- 
perly rejected,  so  that  it  is  only  necessary  to  enquire  whether 
there  vras  any  misdirection,  or  whether  the  verdict  is  in 
truth  contrary  to  law  and  evidence.    These  objections  may 
be  considered  under  the  first  head ;  for  if  there  was  no  mis- 
direction as  to  the  defendant's  liability  for  the  moneys 
leoeived  and  not  paid  over  by  Roy  the  surveyor  of  cus^ 
toms  under  the  defendant,  then  the  verdict  cannot  be  said 
to  be  contrary  to  law,  and  there  was  abundance  of  evidence 
to  prove  the  receipt  of  a  considerable  amount  by  Roy,  which 
has  never  been  accounted  for.     The  learned  Chief  Justice 
oi  this  court  directed  the  jury  that  the  defendant,  as  the 
bead  of  the  department  in  Toronto,  was  responsible  for  all 
moneys  collected  or  received  in  his  office,  and  that  allow- 
ing the  surveyor,  a  subordinate  officer,  to  receive  moneys, 
while  the  defendant  himself  was  present,  and  to  act  as  if 
h6  were  at  all  times  an  independent  officer,  was  a  delega- 
tion of  authority  which  amounted  to  a  breach  of  duty,  for 
which  the  defendant  and  his  sureties  were  responsible.   The 
charge  was  objected  to  on  various  grounds,  but  principally 
on  the  ground  that  Roy,  by  the  instructions  issued  for  the 
guidance  of  officers  of  customs,  was  entitled  to  receive 
duties  without  the  control  of  the  defendant,  and  that  it  did 
not  appear  but  that  the  moneys  were  received  by  Roy 
during  the  temporary  absence  of  the  defendant  from  the 
office ;  that,  as  Roy  was  entitled  to  act  in  the  receipt  of 
moneys  in  the  absence  of  the  collector  from  any  cause,  be 
bad  a  right  to  receive  moneys,  though  the  defendant  was  in 
charge  of  the  office,  if  he  happened  to  be  absent  at  any  time, 
and  that  the  moneys  might  have  been  received  on  such 
occasions. 

I  have  no  doubt  that  the  chaise  of  the  learned  Chief 
Jostice  was  perfectly  correct,  when  he  told  the  jury  that  the 
defendant  must  be  held  responsible  for  all  moneys  received 
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in  bis  office  while  nnder  his  charge,  and  that  he  Riost  be 
considered  in  charge  when  in  the  office  and  superintending 
its  duties.     The  collector  at  each  port  gives  security  for  the 
faithful  discharge  of  his  duties,  the  first  of  which,  as  the 
name  imports,  is  to  collect  all  moneys  payable  for  customs 
on  goods  at  his  port,  and  to  pay  over  and  account  for  the 
same.     He  cannot,  while  present  and  discharging  the  duties 
of  his  office,  escape  from  his  responsibility  to  collect  aod 
pay  over  such  moneys,  by  allowing  a  suboidinate  officer  to 
receive  such  moneys.     If  he  would  delegate  to  the  surveyor 
of  customs  4he  power  at  all  times  to  receive  moneys,  the 
whole  of  that  duty  might  be  thrown  upon  that  officer,  and  a 
collector  might  so  far  screen  himself  and  his  sureties,  and 
throw  the  greater  portion  of  the  responsibility  of  his  office 
upon  an  inferior,  whose  sureties  might  be  wholly  inade- 
quate to  meet  such  a  charge.    The  duties  of  the  several 
officers  are  prescribed  by  particular  instructions  from  the 
government — not  regulated  by  any  statute ;  and  from  these 
it  manifestly  appears  that  the  surveyor  of  customs  can  only 
legally  assume  the  duties  of  collector  during  the  unavoidable 
absence  of  the  collector.     He  has  his  own  duties  to  perform 
under  the  instructions,  and  if,  as  a  matter  of  convenience, 
the  collector  allows  him  to  discharge  any  duty  which  he  is 
himself  usually  expected  to  perform,  he  does  so  nevertheless 
iBubject  to  all  the  responsibilities  which  must  attach  to  his 
own  performance  of  the  same  duties.    The  collector  may, 
if  he  thinks  proper,  appoint  any  clerk  in  the  office  to  receive 
all  moneys,  but  in  receiving  it  such  clerk  would  undoubt- 
edly be  only  the  agent  of  the  collector,  to  whom  the  whole 
responsibility  must  necessarily  belong.     So  the  surveyor  of 
customs,  though  an  officer  appointed  with  particular  duties, 
if  entrusted  by  a  collector  with  the  receipt  of  moneys,  a 
duty  which  under  his  instructions  he  could  only  properly 
discharge  in  the  absence  of  the  collector,  he  can  only  be 
regarded  as  the  agent  of  the  collector ;  and  default  being 
made  in  payment  of  such  moneys,  the  collector  must  be 
held  responsible.    The  surveyor  of  customs  gave  security 
for  the  due  accounting  for  such  moneys  as  he  might  receive, 
atid  this  security  was  probably  exacted  to  guard  against 
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anj  defalcations  which  might  arise  ia  the  paying  over  of 

any  moneys  received  while  in  charge  of  the  office  in  the 

abseoce  of  the  coliecton     The  security  would  no  doubt  be 

liable   for  any  moneys  received ;   they  could  not  screen 

themselves  by  alleging  that  their  principal  received  the 

money  improperly  or  out  of  the  line  of  his  duty.    The  only 

qaestioa  as  to  them  must  be,  whether  Roy  did  or  did  not 

receive  and  pay  over  certain  moneys.     But  though  Roy 

and  his  sureties  would  be  liable,  the  defendant  and  his 

siaeties  would  not  be  discharged.    The  verdict  being  in 

aocoidance  with  the  charge,  and  the  charge  being  correct, 

cannot  be  impeached  as  contrary  to  law;  and  as  to  the 

evidence,  it  wiU   scarcely  be  urged  that  there  was  not 

abondance  to  support  the  verdict. 

SuL^ivAXy  J.,  concurred. 

Rule  discharged. 


Mbi^ubh  v.  thjb  Towh  Couircii*  of  thjb  Town  of 
Brantfobu. 


_^cMd  council  under  the  12  Vic.  ch.  81,  in  any  by-law  passed  for  payment 
of  a  debt,  or  creating  a  loan,  must  settle  and  direct  to  be  levied  a  special  late 
far  aoeh  purpose. 

tbe  mmucipal  year  under  the  same  act  begins  on  the  1st  of  January  and 
ends  on  the  31  st  of  December,  and  not  from  the  day  appointed  for  the  munici- 
pal Sections  in  one  year  to  the  same  dav  of  the  next  year. 

A  debenture  issued  by  a  munici|)a]  council  under  their  cor^wrate  seal,  and  signed 
by  the  head  of  such  corporation,  for  payment  of  a  debt  due,  or  loan  contracted 
under  a  by-law  which  does  not  provide  by  special  rate  for  payment  of  such 
debt  or  loan,  does  not  estop  such  municipal  council  from  setting  up  as  a 
defence  to  an  actbo  on  the  debenture  the  invalidity  and  nullity  of  such  by-law. 

Tbe  177th  section  of  the  act  relates  to  ail  debU  and  interest  lawfully  incurred  and  , 
becoming  payable  tpitkin  the  year. 
[McLean,  J.»  dusenlun^e.] 

Writ  issued  12th  Maich— Declaration  filed  20th  March 
1861--Debt  for  1102. 

Ist  count  states  that  defendants — to  wit,  on  the  Idth  of 
May  1850,  by  an  indenture  in  writing  then  made  by  defen- 
dants, of  which,  sealed  with  the  common  seal  of  the  defen- 
dants, prafert  is  made,  the  date  whereof  is  the  day  and  year 
afoiesaid-*-KK>yenanted  with  the  plaintiff  that  they  would 
pay  him  at  the  office  of  their  treasurer  at  Brantford  tbe  sum 
<tf  1001.  on  the  1st  of  January  then  next.  2ud  count,  that 
defendants  on  tbe  Ist  March  1851  were  indebted  to  the 
plaintiff  in  lOM.,  for  interest,  &c.  upon  the  money  due  ixom 
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the  defendautB  to  the  plaintiff,  forborne  at  their  request  for 
divers  spaces  of  time,  &e. 

And  100/.  for  money  found  to  be  due  from  the  defendants 
to  the  plaintiff  on  an  account  then  stated  between  them ; 
which  two  last  mentioned  sums  of  money  were  to  be  paid 
on  request ;  whereby,  &c.  an  action  had  accrued,  &c.  to 
demand  the  said  several  moneys,  amounting  in  the  whole 
to  110/.,  being  the  sum  of  110/.  above  demanded,  to  the 
plaintiff's  damage  of  110/. 

Plea  1,  to  Ist  count — Nan  eal  factum  and  is^ue.  2nd 
plea  to  the  remaining  counts — NU  debet.  Srd  plea  to  Ist 
count — That  the  said  instrument  was  made  and  sealed  as 
aforesaid  after  the  passing  of  the  act  12  Vic.  ch.  81 — to 
wit,  on  the  day  and  year  in  the  said  1st  count  mentioned, 
and  was  so  made  by  defendants,  being  a  Municipal  Cor- 
poration Incorporated  under  such  act ;  and  that  the  said 
instrument,  so  made  and  sealed  as  aforesaid,  was  not  made 
or  given  for  the  payment  of  any  loan  contracted  by  the 
defendants  as  such  corporation,  or  of  any  part  of  such  debt 
or  loan,  nor  for  any  debt  bona  fide  due  prior  to  the  Ist  of 
January  1849  by  the  town  of  Brantford,  for  which  corpora* 
tion  defendants  were  substituted,  nor  in  substitution  for  any 
promissory  notes  or  debentures,  to  pass  as  money,  which  at 
the  time  of  the  passing  of  the  said  act  were  in  circulation. 
Verification. 

4th  plea  to  1st  count — ^That  the  said  instrument  therein 
mentioned  was  made  and  sealed  as  aforesaid  after  the 
passing  of  the  12  Vic.  ch.  81, — ^to  wit,  on  the  day  and  year 
in  the  1st  count  mentioned,  and  was  so  made  by  defendants, 
being  a  Municipal  Corporation  incorporated  under  the  said 
act ;  and  that  the  said  instrument,  so  made  and  sealed  as 
aforesaid,  was  made  and  given  for  payment  of  a  dM 
incurred  by  the  defendants  as  such  Municipal  Corporation 
after  the  passing  of  tbe  said  act,  and  that  a  special  rate  per 
annum,  over  and  above  and  in  addition  to  all  other  rates 
whatsoever,  was  not  settled  in  the  by-law  passed  by  the 
defendants  for  the  creation  of  such  debt,  to  be  levied  in  each 
year,  in  payment  of  the  debt  so  to  be  created,  as  by  the 
statute  is  required*    Verification. 
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Stli,  to  Ist  couct — ^That  the  said  instrament,  so  made  and 
sealed  as  aforesaid,  was  made  and  given  for  payment  of  a 
dAl  incurred  by  dtfendants  as  such  Municipal  Corparaiion 
afier  ike  pasting  of  the  said  act,  and  that  a  special  rate  per 
annum,  over  and  above  and  in  addition  to  all  other  rates 
"Whatsoever,  was  not  settled  in  the  by-law  passed  by  the 
defendants  for  the  creation  of  each  debt,  to  be  levied  in  each 
year,  in  payment  of  the  debt  so  to  be  created,  as  by  the 
scatnle  is  required.     Verification. 

5th,  to  1st  count — ^That  the  said  instrument  was  made 
and  sealed  after  the  passing  of  the  12  Vic.  ch.  SI — to 
igrit,  on  the  day  and  year  last  aforesaid — and  was  so  made 
and  given  by  defendants,  being  a  Municipal  Corporation 
under  the  said  act,  in  payment  of  a  debt  incurred  by  defen 
dants,  as  such  corporation,  after  the  passing  of  the  said  act, 
and  that  no  rate  was  settled  in  the  by-law  passed  by  the 
said  corporation  for  the  creation  of  the  said  debt,  as  by  the 
said  act  is  required.    Verification.  s 

6tb,  to  last  count — ^That  the  said  account  was  stated  after 
the  passing  of  the  12  Vic.  ch.  81,  of  and  concerning  a  debt 
incurred  by  defendants  as  such  corporation  after  the  passing 
<A  the  said  act — ^to  wit,  on  the  day  and  year  last  aforesaid ; 
and  that  a  special  rate  per  annum,  over  and  above  and  in 
addition  to>  all  other  rates  whatsoever,  was  not  settled  in 
the  by-law  passed  by  defendants  for  the  creation  of  such 
debt,  to  be  levied  in  each  year,  in  payment  of  the  debt  so 
to  be  created,  as  by  the  statute  is  required.    Verification. 

7th,  to  last  coimt — ^That  the  account  stated  therein  men- 
tioned was  stated  by  defendants  after  the  passing  of  the  12 
Vic.  ch.  81,  and  was  so  stated  of  and  concerning  a  debt 
incurred  by  them  as  such  corporation,  after  the  passing  of 
the  said  act — to  wit,  on  the  day  and  year  last  aforesaid ;  and 
that  no  rate  was  settled  in  the  by-law  passed  by  the  said 
corporation  for  the  creation  of  such  debt,  as  by  the  said  act 
is  required.    Verification.  • 

Replication. — Similiter  to  1st  and  2nd  pleas;  to  3rd  plea 
takes  issue ;  to  4th,  5th,  6th  and  7lh,  demurrers,  separately. 

Causes  specially  assigned  as  to  the  4th  and  5th  pleas  re- 
spectively :  1st — ^That  the  said  plea  contains  no  legal  defence 
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or  answer  to  the  first  count  of  the  plaintiff's  declaration, 
and  is  repugnant  and  inconsistent  with  itself,  in  averring^ 
that  the  instrument  therein  mentioned  was  made  and  given 
by  defendants  for  a  debt  incurred  by  them,  and  denying 
that  there  was  a  sufficient  consideration  for  the  said  debt. 

2nd — And  that  the  defendants  have  not  in  and  by  the  said 
plea  denied  the  said  instrument  to  be  their  deed,  nor  in  any 
manner  shewn  that  they  were  discharged  therefrom. 

3rd — That  the  defendants  are  estopped  from  pleading  the 
matters  set  forth  in  the  said  plea,  &c. 

Cause  of  demurrer  as  to  the  6th  and  7th  pleas : 

That  the  said  plea  contains  no  legal  defence  or  an- 
swer to  the  said  last  count ;  that  it  is  repugnant  and 
inconsistent  with  itself,  in  averring  that  the  account  averred 
to  have  been  stated  was*  stated  of  and  concerning  a  debt 
incurred  by  defendants,  and  denying  that  there  was  a  suffi*- 
cient  consideration  therefor,  &c. 

Defendants  joltaed  in  demurrer. 

Dr.  Conner^  Q.  C.  for  the  demurrer,  contended  that  each 
<^  the  4th  and  5th  pleas  allege  three  facts,  and  that  all  those 
demurred  to  involve  one  question ;  that  the  proviso  to  sec. 
177  of  12  Vic.  ch.  81,  relates  only  to  debts  created  l^  loan, 
and  so  to  be  created.  He  referred  also  to  sections  61  &  81, 
Nos.  7  &  8,  and  schedule  B.,  also  to  sec:  182,  authorizing 
the  issuing  of  debentures  ;  that  the  pleas  only  argutaienta- 
tively  allege  any  by-law  on  the  subject,  and  incorrectly 
plead  what  it  does  not  contain,  instead  of  shewing  what,  if 
any,  it  does  contain :  wherefore  it  does  not  appear  to  be  a 
debt  created  by  a  by-law  within  the  statute,  or  that  it  is  a 
special  and  not  an  ordinary  debt,  not  requiring  provision 
foritsfpayment  by  a  special  by-law;  that,  even  if  the  by-law 
was  wanting  or  invalid,  it  does  not  follow  that  the  deed  is, 
which  must  be  presumed  to  be  founded  on  a  valuable  and 
executed  consideration,  and  nothing  should  be  presumed 
against  it — 1 1  Bevan,  130 ;  Atty.  Gen.  v.  Corporation  of 
Litchfield,  (1  Taylor's  Evd.  87):  that  the  municipal  year 
did  not  end  until  after  the  1st  January  1851 — see  13  &  14 
Vic.  ch.^7,  sec.  10  &  114 ;  20  L.  J.  N.  S.  M.  C.  11 ;  12 
Vic.  ch.  81,  sec.  198. 
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Va$Usoughnet  for  defendants,  contended,  that  although  the 
pleas  were  not  very  fall,  they  shewed  the  action  to  be  for  a 
debt  founded  on  a  debenture,  without  any  by-law  to  warrant 
its  issue  or  to  provide  for  its  redemption ;  that  the  demurrer 
is  virtually  general,  the  special  causes  being  immaterial — 
18  L.  J.  N.  S.  S.  C.  as  in  11  Bevan  in  appeal ;  that  no  cove- 
nant or  debenture  can  be  executed  to  bind  the  defendants 
for  a  debt  contracted  since  the  12  Vic.  ch.  81  came  into 
operation,  unless  authorised  by  a  by-law  containing  the 
provisions  required  by- that  statute;  that  the  present  deed 
on  the  face  of  it,  as  declared  on,  imports  a  special  debt — a 
debt  not  due  but  to  be  paid  at  a  future  day — it  therefore 
creates  a  debt  for  what  consideration  not  appearing,  and 
without  any  by-law  being  stated,  or  any  such  as  the  statute 
requires  being  shewn ;  that  the  18Srd  section  operates 
against  the  right  to  give  debentures,  unless  in  the  excepted 
cases,  of  which  the  present  is  not  shewn  to  be  one. 

Macaulay,  C.  J. — ^The  statute  12  Vic.  bh.  81,  sec.  198 
at  tfie  end,  enacts  that  all  debts,  lands,  obligations  and  other 
instruments  to  be  executed  on  behalf  of  any  corporation 
created  under  that  act  shall  be  valid,  if  sealed  with  the  seal  of 
the  corporation  and  signed  by  the  head  of  such  corporation, 
or  by  such  other  persons  as  shall  by  any  by-law  to  be  passed 
in  that  behalf  be  authorised  to  sign  the  same  on  behalf  of 
the  corporation. 

Sec.  176  provides  for  debts  contracted  previous  to  the  1st 
of  January  1850 ;  and  sec.  177  enacts  that  it  shall  be  the 
duty  of  the  municipal  corporation  to  cause  to  be  assessed 
and  levied  on  the  whole  ratable  properly  in  their  counties, 
cities,  towns,  &c.  a  sufficient  sum  of  money  in  each 
year  to  pay  all  debts  incurred  or  which  shall  be  incurred, 
with  the  interest  which  shall  fall  due  or  become  payable 
within  the  year,  and  that  a  by-law  thereafter  to  be  passed 
for  the  creation  of  any  such  debt,  or  for  the  negotiation 
of  any  loan,  shall  not  be  valid  or  effectual  to  bind  any 
such  municipal  corporation,  unless  a  special  rate  per 
Bnnum,  over  and  above  and  in  addition  to  all  other 
rates  whatsoever,  shall  be  settled  in  such  by-law,  to  be 
levied  in  each  year  for  the  payment  of  the  debt  to  be  created 
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by  the  loan  to  be  negociated,  no;  unless  such  special  mte 
shall  be  sufficient,  according  to  the  amount  of  ratable  pro- 
perty in  such  county,  city,  town,  &c.  as  shall  appear  by  the 
then  last  assessment  returns,  &c.  to  satisfy  and  discharge 
such  debt,  with  the  interest  thereof,  within  twenty  yean» 
from  the  passing  of  such  by-law. 

Sec.  81,  which  prescribes  the  poweis  of  town  councils^ 
enables  them  to  make  by-laws,  among  other  things,  for 
erecting  certain  public  buildings,  the  purchase  of  lands,  &c. ; 
and  bv  section  5,  for  assessing  the  proprietors  of  real  pro- 
perty in  certain  localities  to  be  benefited  by  special  improve- 
ments ;  by  number  7,  for  borrowing,  under  the  restriction 
and  upon  the  security  thereinafter  mentioned,  all  such  sums 
of  money  as  should  or  might  be  necessary  for  the  execution 
of  any  town  work  within  their  jurisdiction  and  the  scope  of 
the  authority  by  that  act  conferred  upon  them ;  and  by  num- 
ber 8,  for  raising,  levying  and  appropriating  such  moneys 
as  might  be  required  for  all  or  any  of  the  purposes  before 
mentioned,  by  means  of  a  rate  to  be  assessed  equally  upon 
the  whole  ratable  property  of  such  town,  according  to  any 
law  in  force  concerning  rates  and  assessments. 

Now  the  present  action  is  brought  upon  a  debenture  or 
deed  under  the  seal  of  the  defendants^  made  on  the  15th 
May  1850,  whereby  they  covenanted  to  pay  to  the  plaintiff 
100/.  on  the  1st  of  January  1851,  the  consideration  for  such 
undertaking  not  being  stated  or  appearing ;  also  for  100/. 
for  interest  due  on  the  1st  March  1851,  upon  moneys  doe 
from  the  defendants  to  the  plaintiff,  and  1002.  due  on  an 
account  then  stated  between  them. 

The  4th  plea  to  the  1st  count  states — 

Ist  That  the  instrument  declared  on  in  the  1st  count  was 
made  and  sealed  after  the  passing  of  the  12  Vic.  ch.  81,  by 
defendants,  being  a  municipal  corporation  under  that  act. 

2nd.  That  it  was  so  made,  sealed  and  given  for  payment 
of  a  debt  incurred  by  defendants  as  such  municipal  corpo- 
ration after  the  passing  of  the  said  act. 

Srd.  That  a  special  rate  per  annum,  over  and  above  and 
in  addition  to  all  other  rates,  was  not  settled  in  the  by-law 
passed  by  defendants  for  the  creation  of  such  debt,  to  bs 
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levied  in  each  year,  in  payment  of  the  debt  so  to  be  created, 
as  by  the  statute  required,  &c. 

The  5lh  plea  to  the  Ist  count  states — 

IsL  That  the  instrument  was  made  and  sealed  by  defen- 
dants, being,  &c.  after  the  passing  of  the  12  Vic.  eh.  81. 

Sod.  In  payment  of  a  debt  incurred  by  defendants  as  such 
corporation. 

3rd.  And  that  no  rate  was  settled  in  the  by-law  passed 
by  defendants  for  the  creation  of  such  debt,  as  by  the  act 
tequired. 

The  6th  plea  to  the  last,  or  account  stated,  is  similar  to  the 
4tk  plea,  and  the  7th  to  the  last  count  is  similar  to  the  5th 
plea ;  all  are  in  confession  and  avoidance. 

The  grounds  of  demurrer  are — 

let.  Generally, 'that  the  pleas  contain  no  legal  defence  or 
answer  to  the  actioq. 

2nd.  That  they  are  repugnant  and  inconsistent,  admitting 
the  grounds  of  action  stated,  and  yet  denying  that  there  was 
aaflicient  consideration orfoundationfor the  debts  demanded. 

Srd.  That  defendants  have  not  denied  the  same  and  are 
estopped. 

Several  questions  present  themselves  in  reference  to  the 
177th  section,  such  as-« 

1.  Whether  the  expression  "debts  incurred  or  which 
shall  be  incurred"  includes  antecedent  or  old  debts,  or 
relates  only  to  debts  incurred  within  the  year,  but  before 
the  levying  of  the  rate  or  afterwards,  within  the  same  year. 

IB.  Whether  "  the  year"  within  this  section  means  from 
the  1st  Januaiy  to  the  Slst  December  in  each  year,  both 
inclusive,  or  from  the  day  appointed  for  the  municipal  elec- 
tions— namely,  the  first  Monday  in  January  in  one  year  to 
the  first  Monday  in  January  of  the  following  year. 

S.,  Whether  the  provisions  therein  mentioned  and  con- 
tained, respecting  by-laws  for  the  creation  of  debts  or  for  the 
negotiation  of  loans,  are  intended  to  apply  to  loans  exclu- 
sively, owing  to  the  words  "debts  to  be  created  hy  the  loan 
to  be  negotiated,"  or  to  all  debts  incurred  or  to  be  incurred 
after  the  act  went  into  operation,  and  as  if  the  word  "iy" 
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bad  been  "{ir,"when  it  would  have  been  "debts  to  be  created 
Of  the  loan  to  be  negociated." 

(1.)  The  first  question  is  created!  by  comparing  section 
177  with  the  previous  section  176,  Which  in  itself  contains 
express  provision  for  raising  the  necessary  funds  to  pay  off 
all  old  debts  or  debts  incurred  previous  to  the  1st  January 
1850 ;  wherefore,  if  the  word  "incurred,"  in  the  177th  sec- 
tion, relates  to  the  same  debt,  its  provisions  in  relation 
thereto  are  superfluous ;  and  of  any  debts  iwMifTei  after  the 
Ist  January  1850,  it  may  be  said  they  are  embraced  within 
the  words  "  or  which  shall  be  incurred,'*  the  statue  operat- 
ing from  that  day  ;  and  that  as  to  any  debts  incurred  after 
that  period,  provision  for  the  payment  thereof  was  to  be 
made  in  the  by-law  creating  or  authorising  it. 

My  impression  is,  that  the  word  "  incurred  "  relates  to 
all  lawful  debts  at  whatever  period  contracted  and  the 
interest  thereon  that  became  due  within  the  year,  and  for 
which  no  other  special  provision  was  made  ;  also,  that  the 
words  "  which  shall  fall  due  or  become  payable  within  the 
year,'*  relate  as  well  to  debts  incurred  or  to  be  incurred  as 
to  the  interest,  and  embrace  all  debts  and  interest  lawfully 
incurred  and  becoming  payable  within  the  year. 

(2.)  The  second  question  is  created  owing  to  the  periods 
"appointed  for  the  annual  municipal  elections,"  &c.,  and 
the  argument  that  the  first  part  of  the  177th  section,  in  using 
the  words  "  incurred  or  which  shall  be  incurred,"  should 
be  construed  to  mean  incurred  within  the  year  or  to  be 
incurred  within  the  year,  and  for  which  a  yearly  rate  is 
thereby  required  to  be  levied,  which  yearly  rate  ought  to  be 
governed  by  the  time  appointed  for  the  election,  or  when 
the  members  of  the  council  were  to  be  changed — in  short, 
that  the  period  of  elections,  &c.  established  a  municipal 
year,  commencing  on  the  first  or  third  Monday  in  January, 
as  distinguished  from  the  year  of  our  Lord  or  the  "  calen* 
dar  year,"  as  it  is  expressed  in  the  12  Vic.  ch.  78,  sec.  16. 
On  referring  to  the  144th  section  of  the  12th  Vic.  ch.  81, 
as  to  the  18  &  14  Vic.  ch.  67,  sec.  10,  which  (though  passed 
since  the  making  of  the  covenant  or  debenture  declared 
upon  in  the  first  count  in  this  cause,  but  prior  to  the  time 
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had  in  the  last  count)  explains  what  constitutes  the  fiscal 
jear  under  the  assessment  and  ihnnicipal  corporation  laws, 
lam  inclined  to  think  that  the  year  mentioned  in  the  statute 
{12  Vic,  ch.  81,  sec  177)  is  to  be  reckoned  froni  the  1st 
January  to  the  Slst  December,  both  inclusive,  and  not  from 
the  fiiBt  or  third  Monday  in  one  year  to  the  first  or  third 
Monday  in  the  next  succeeding  year. 

(S.)  The  third  question  arises  not  only  by  reason  of  the 
voids  ^*  debts  to  be  created  by  the  loan  to  be  negociated," 
but  by  comparing  section  177  with  section  17S,  which 
applies  expressly  and  only  to  debts  contracted  for  loans  of 
money,  and  the  11th  section  of  the  IS  £c  14  Vic.  ch.  64, 
nHiich  very  much  resembles  it,  though  not  quite  so  distinctly 
expressed. 

But,  considering  thai  negociating  loans  is  only  one  mode 
ctf  incnniiig  or  creating  debts,  and  that  the  municipal  coun- 
cil axe  empowered  to  contract  debts  for  other  legitimate  pur- 
poses, and  that  the  177th  section  speaks  of  by-laws  for  the 
creation  of  any  such  debt  or  for  the  negociation  of  any  loan, 
the  words  '^  such  debt "  referring  to  the  previous  words  ^^all 
debis  incnned  or  which  shall  be  incurred,"  if  not  necessarily 
lestricted  to  the  latter — namely,  debts  which  shall  be  in. 
cuned:— and  referring  to  the  saving  clause,  sec.  14  of  the 
IS  ft  14  Vic.  ch.  64,  respecting  certain  by-laws  passed 
under  the  12  Vic.  ch.  81,  sec.  177,  which  speaks  of  any 
debts  created  by  loan  or  otherwise — I  am  induced  to  infer 
that  the  clause  in  question  was  intended  to  comprehend  all 
debts  lawfully  created  or  to  be  incurred,  and  for  the  pay- 
ment of  which  funds  did  not  exist  or  had  not  been  other- 
wise proTided. 

Under  the  12  Vic.  ch.  81,  sees.  182  &  198,  the  covenant 
or  deed  declared  on  in  the  1st  count  would  be  prima  facie 
good,  as  it  might  in  fact  have  been  lawfully  made  by  the 
pieTions  corporation,  or  by  the  defendants,  the  new  corpo- 
mtion,  to  secure  an  old  debt  or  a  debt  contracted  between 
the  Isl  January  1849  (or  between  the  SOth  May  1849  when 
the  IS  Vic.  ch.  81  was  passed)  and  the  1st  January  1850 
when  it  came  into  operation,  when  the  present  municipal 
oorpoiation  came  into  existence.    It  may,  however,  have 
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been  for  a  debt  contracted  between  the  Ist  of  January  and 
the  15th  of  May  I860,  the  alleged  date,  without  any  rate 
being  provided  in  the  by-iaw  creating  it ;  but  that  could 
not  be  intended  to  invalidate  the  instrument,  for  there 
may  have  been  a  by-law  f)roviding  Buch  a  rate ;  but  in 
these  pleadings  there  seems  no  room  for  any  intendments 
in  its  support,  for  the  debt   is   alleged    to   have  been 
incurred  by  the  defendants,  which  it  could  not  be  if  it 
was  an  old  debt  incurred  before  the  1st  of  January ;  and  it 
seems  a  necessary  inference  to  these  pleadings  that  the  debt 
was  created  by  the  instrument  itself,  or  contracted  since  the 
Ist  of  January.— See  12  Vic.  ch.  81,  sec.  114  and  sec.  167. 
This  debt,  though  contracted  in  1850,  not  being  payable 
within  that  year,  the  defendants  were  not  bound  to  raise  a 
sum  in  that  year  to  pay  it,  under  the  foregoing  provision.    It 
is  made  payable  in  1851,  and  if  valid,  the  defendants  would 
be  bound  to  raise  a  sufficient  sum  this  year — i.e«  1851 — to 
discharge  the  debt  and  interest.    The  objection  is,  that 
being  a  debt  contracted  or  created  in  1850  to  be  paid  in 
1851,  which  is  another  fiscal  year,  the  defendants  are  not 
bound  to  pay  it  for  want  of  a  by-law  imposing  a  rate  for  its 
liquidation,  passed  concurrently  with  its  creation ;  that,  being 
a  debt  incurred  in  one  year  (1850)  payable  in  an6ther.(1651), 
without  the  by-law  passed  for  its  creation  having  provided 
a  special  mte  to  be  levied  in  the  years  1850  or  186 1  for  its 
payment,  there  are  no  funds  to  meet  it,  and  could  have  been 
none  at  the  day  appointed  for  payment,  unless  realized  in 
the  year  1850,  and  that  therefore  the  by-law,  if  any,  is 
invalid  and  ineffectual  to  bind  the  defendants  to  mise.  funds 
or  to  pay  the  debt  in  1851 ;  and  as  a  consequence,  that  the 
covenant  to  pay,  if  not  in  itself  a  by-law  within  the  177th 
section,  and  the  only  by-law  in  point  of  (act,  10  equally 
invalid  and  ineffectual  to  bind  them.    I  am  constrained  to 
take  thb  view  of  the  case.    If  the  debenture  or  covenant  is 
unsupported  by  a  sufficient  by-law,  I  think  it  invalid.    I 
cannot  satisfactorily  distinguish  between  a  debt  payable  at 
a  future  day  and  in  a  future  year,  created  by  or  under  a 
by-law  or  by  a  covenant  or  deed  under  the  corporate  seal, 
as  Inspects  its  binding  efficacy  upon  the  defendantSt  in  the 
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ateenoe  of  any  prospective  rates  for  tfae  payment  of  such 
debl  when  it  became  due.    1  have  not  failed  to  reflect  upon 
the  distinction  suggested,  bat  cannot  say  that  I  perceive 
any  substantial  difference.    If  the  by-law  failed  to  bind,  the 
debt  wonld  fail ;  and  if  the  debt  failed,  so  the  security  or 
ondeitakiag  for  its  payment  would  fail ;  for  if  not,  the  objects 
oootemplated  by  the  legislature  in  requiring  such  by-laws 
might  be  readily  frustrated.    If  the  present  covenant  is 
binding,  it  might  as  well  have  been  for  1000/.,  payable  ten 
or  fifteen  years  hence  with  interest  yearly,  without  any  pro* 
vision  for  meeting  either  the  principal  or  interest — the  very 
te^olt  the  statute  meant  to  provide  against.    As  the  debt 
became  payable  on  the  1st  of  January  1851  one  test  is, 
whether  the  defendants  are  bound  or  empowered  under  sec. 
177  to  levy  a  rate  this  year  (1851)  to  pay  03"  the  demand. 
The  general  rules  seem  to  be,  that  corporations  of  this  kind 
cannot  in  this  manner  anticipate  the  rates,  (Rex  v.  the  Jus- 
tioes  of  Flintshire,  5  B.  &  A.  761),  nor  making  standing 
rates  (1  Sal*  526, 532),  although  authorised  in  Upper  Canada 
to  do  so  for  a  period  of  twenty  years  by  the  statute  in  ques* 
tioB  (sees.  177) ;  and  that  however  rates  may  be  made  pros- 
pectively, (6  T.  R.  580),  they  cannot  be  made  retrospec- 
tively—5  B.  &  A.  761 ;    12  East.  556;   7B.  &C.  314;   2 
M.  &<  W.  777 ;  and  see  the  imperial  statutes  5  &  6  Wm.  lY • 
ch.  76, sec.  92;  6  &  7  Wm.IV.  ch.  104,  sec  1;  and  7Wm. 
IV.  and  i  Vic.  ch.  78,  sec.  26 ;  all  of  which  render  it  very 
questionable  whether  a  retrospective  rate  can  be  levied  in 
a  future  year,  specifically  for  the  payment  of  debts  incurred 
in  a  former  year,  since  the  1st  of  January  1850 — that  is, 
sinc^  the  new  corporation  came  into  existence. 

The  provincial  statute  12  Vic.  ch.  81,  sees.  175,  176  & 
177,  require  the  corporations  created  under  that  act  to  take 
charge  of  any  debt  due  by  the  locality  over  which  they  have 
jurisdictioni  and  to  levy  by  tax  upon  the  same  (sec.  176), 
or  to  assess  and  levy  upon  the  whole  ratable  property  (sec. 
177)  a  sufficient  sum  in  each  year  to  pay  all  debts,  with  the 
ioterest,  which  shall  fall  due  or  become  payable  within  the 
year.  The  present,  however,  nc^  being  a  debt  due  by  the 
loBBlkty  before  the  creation  of  the  present  corporation,  but 
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iiicaned  since,  it  depends  not  upon  sec.  176  but  upon  the 
prospective  provisions  of  sec.  177,  in  relation  to  debts  to  be 
incurred  thereafter. 

Then»  as  to  future  debts — ^that  is,  debts  contracted  after 
the  defendants  became  a  constituted  municipal  body — the 
statute  evidently  intends  that  such  debts  shall  only   be 
incurred  or  sanctioned  by  by-laws,  and  moreover,  that  no 
by-laws  for  the  creation  of  any  debt,  which  after  the  1st  of 
January  1850  shall  he  (in  contradistinction  to  which  had 
bun)  incurred,  should  be  valid  or  effectual  to  Bind  the  cor- 
poration, unless  a  special  rate  per  annum  should  be  settled 
therein,  to  be  levied  yearly  for  the  payment  thereof.     It  is 
said  the  by-law  mentioned  in  the  statute  not  only  relates 
exclusively  to  loans,  but  to  debts  payable  in  future  years, 
as  evinced  by  the  terms  *^to  he  leoied  in  each  year^^^  which 
import  successive  years,  and  not  to  debts  that  become  pay- 
able within  the  same  year  in  which  they  are  contracted, 
and  for  which  a  single  rate  was  to  provide,  according  to  the 
first  portion  of  the  177th  section,  and  that  great  inconve- 
niences must  attend  a  contrary  construction.    This  contin- 
gency has  induced  me  to  hesitate  and  ponder  upon  the  sub- 
ject, but  I  am  not  able  to  adopt  the  view  suggested.     No 
doubt,  if  my  impressions  are  correct,  the  restriction  Imposed 
in  sec  177  may  occasion  inconvenience  in  relation  to  ordi- 
naiyy  casual  or  incidental  matters,  not  anticipated  or  caie<* 
folly  provided  for  by  previous  estimates  or  by-laws ;  but 
still  I  cannot  adopt  the  conclusion,  that  the  clause  extends 
only  to  loans  or  debts  incurred  on  credit  and  to  be  paid  in 
after  years ;  and  if  it  did,  it  would  still  embrace  the  present 
case,  in  my  construction  of  the  word  ^^  year."    It  is  not  for 
the  court  to  vindicate  the  law,  if  rightly  interpreted,  on  this 
liead.  Nevertheless,  it  may  be  observed,  that  the  inhabitants 
of  the  town  of  Brantford  constitute  the  corporation,  and  are 
▼iitoally  the  defendants,  and  that  the  members  of  the  coon- 
eil  are  in  eflbct  their  trustees  empowered  to  execute  tmstoi 
in  which  those  who  compose  a  governing  or  administrative 
body  mie  not  beneficially  interested  in  a  pecuniary  point  of 
Tiew,  in  the  same  manner  tfiat  the  directors  or  managers  of 
tnding  and  some  other  corporations  are ;  wherefore  the 
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le^atnre,  for  the  doable  purpose  of  protecting  the  inhabi- 
tants or  rate-payers,  and  the  funds  of  the  town  on  the  one 
hand,  and  the  creditors  or  persons  contracting  with  the  cor^ 
poiation  on  the  otheri  imposed  and  required,  by  way  of  safe* 
goaid  and  securi^,  the  special  rates  specified  in  the  177th 
flection.    Of  course  it  has  not  escaped  notice,  that  one  check 
intended  is  liable  in  a  great  measure  to  be  defeated  by  the 
power  conferred  to  contract  large  debts  in  any  one  year,  and 
to  provide  for  their  payment  by  a  prospective  rate,  spread 
over  any  term  of  future  years  not  exceeding  twenty,  and 
there  is  apparent  inconsistency  so  far ;  but  in  other  respects 
the  provisions  adopted  may  be  very  expedient  and  salutary. 
And  the  act  obviously  requires,  in  the  execution  of  the 
powers  it  confers,  great  care  and  circumspection  in  the  form 
and  manner  of  estimating,  apportioning  and  levying  rates, 
not  only  for  the  satisfaction  of  debts  created  by  loan  or 
otherwise  payable  at  future  years,  but  also  in  relation  to  the 
Mdinary  yearly  rates  to  be  assessed  and  levied  for  the  ordi- 
saiy  or  incidental  expenditure  of  the  current  year  under 
«ec  177. 

The  IS  ft  14  Vic.  ch.  67,  sec.  11,  contains  a  provision 

nmterial  to  be  observed  in  the  future  imposition  of  taxes  or 

ntes,  and  the  remarks  of  the  Master  of  the  Rolls  in  the 

Attorney  General  v.  The  Corporation  of  Litcfield  ( 17  L.  J. 

C.  47S)are  not  inapplicable.     He  said  (page  ISO),  *M  think 

that  npon  a  true  construction  of  the  municipal  corporation 

act  (5  &  6  Wm.  IV.  ch.  76)  it'is  the  duty  of  corporations  to 

provide,  as  far  as  they  can,  within  the  year  for  the  expenses 

of  the  year,  by  securing  by  means  of  a  rate,  if  other  lawful 

means  are  insufficient,  such  an  income  as  upon  a  proper 

estimate  may  be  found  necessary,  and  that  they  ought  not 

to  oontmct  debts  to  be  paid  in  future  years  for  the  purpose 

of  avoiding  in  the  current  year  to  provide  for  the  expenses 

then  incurred.     1  conceive  that  the  rule  is  very  important 

to  be  observed,  and  that  the  departure  from  it  habitually  or 

fcqucotly  would  be  very  inconvenient,  and  would  probably 

lead  to  foture  burdens  of  indefinite  amount  and  of  great 

prejudice  to  the  corporation." 

So  here  might  the  accumulation  of  debts  contracted; 
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witboat  piovision  for  their  payment  by  means  of  the  woaarac 
afforded,  upon  executions  under  12  Vic.  ch.  81,  sec.  177.—— 
See  Jones  V.  Johnson  et  al.,  20  L.  J.,  N.  S.  11.    Were  the 
statute  (sec.  177)  not  so  stringent  in  its  terms,  the  case  of 
Holdsworth  v.  The  Mayor  &c.  of  Clifton  ( 1 1  A.  &  E.  490)  » 
and  the  late  case  of  Pallister  v.  The  Mayor  of  Gravesend 
{19  L.  I.  C.  P.  368),  would  be  much  in  point  in  support  of  the 
action,  especially  the  latter,  but  the  distinction  between  oar 
statute  and  the  imperial  statutes  referred  to  in  that  case  are 
obvious.  In  ours  we  find  expressed  the  very  prohibition  that 
was  there  contended  to  be  implied,  but  which  was  held  not 
to  exist    Taking  this  action  to  be  brought  for  the  recovery 
of  a  debt  or  debts  incurred  (on  any  account),  since  the  de- 
fendants became  a  corporation,  either  without  any  by-law 
to  authorise  the  contracting  or  any  by-law  settling  the  yearij 
rate  for  the  payment  of  such  debt  or  debts,  it  appears  to  me 
the  defendants  are  not  liable,  and  that  the  want  of  a  suffi«^ 
cient  by-law  may  be  pleaded,  if  not  in^he  nature  of  a  special 
non  est  factum  or  never  indebted,  at  least  in  confession  and 
avoidance.— 5  Co.  119;  Thompson  v.  Rock,  4  M.  &  S.  SS8; 
Harmer  v.  Rowe,  6  M.  &  S.  146 ;  Hill  v.  Manchester  and 
Salfoid  Water  Works  Company,  2  B.  &  AdoL  644;   5  B. 
Adol.  866,  S.  C. ;  Pontet  v.  Bassingstoke  Canal,  3  Bing,  N. 
S.  433 ;  Paxton  v.  Popham,  Downing  v.  Chapman,  Pole 
T.  Hanobin,  9  East.  408,  416 ;  Wigg  v.  Shuttleworth,  IS 
East*  87 ;  Jones  v.  Woollam,  6  B.  &  A.  769.    The  objections 
apply  with  equal  force  to  both  the  first  and  last  counts,  even 
if  the  account  stated  is  assumed  to  have  been  under  the 
seal  of  the  corporation  and  founded  upon  other  considera- 
tions than  in  the  deed  stated  in  the  first  count. — The  Mayor 
of  Ludlow  V.  Charlton,  9  C.  &  P.  242 ;  6  M.  &  W.  815,  S. 
C. ;  Regina  v.  Mayor  of  WiMrwick,  8  Q.  B.  926 ;  De  Grave  ▼. 
Corporation  of  Monmouth,  4  C.  &  P.  111.    The  question 
remains,  whether  the  omission  of  a  rate  settled  in  the  by-law 
is  sufficiently  pleaded.    I  think  the  pleas  impliedly  allege 
a  by-law  or  by-laws,  but  without  setting  out  the  same,  to 
shew  what  they  do  contain — ^they  merely  indirectly  assett 
what  they  do  not  contain.    No  ground  of  special  demurrer 
has  however  been  assigned  in  this  point,  if  objeetionaUe. 
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Some  authorities  bearing  on  this  point  will  be  found  in  1 
Sid.  50  pi.  IS ;  lb.  97  &  426 ;  6  Mod.  237 ;  2  Sal.  498;  1 
Stia.  227,  10  Co.  88,  92  ;  1  Saund.  317,  (2)  b. ;  2  Sajand. 
409(2);  4  East  340;  13  East.  87;  8M.  &W.  720;  15 
M.  &  W.  48 ;  1  A.  &  E.  795.  ^ 

I  have  hesitated  a  good  deal  in  considering  whether  the 
pleas  are  not  liable*  to  the  objection. of  not  sufficiently  shew- 
ing whether  there  are  any  by-laws  on  the  subject  of  this 
debt  other  than  the  deed  declared  on  in  the  1st  count,  and 
if  any,  what  provisions  they  contain,  so  as  to  shew  forth  to 
the  cocurt  that  they  do  not  settle  any  rate,  as  required  by  the 
I77th  section,  instead  of  simply  negativing  that  fact ;  but 
the  best  opinion  I  can  form  is,  that  on  general  demurrer  it 
most  be  intended  that  there  are  by-laws  to  which  the  pleas 
refer,  although  not  distinctly  averred,  and  that  such  by-laws 
do  not  contain  any  provision  for  either  a  single  or  a  yearly 
fate  for  the  payment  of  the  demands  specified  in  the  first 
and  last  counts. 

I  caonot  satisfy  myself  that,  although  within  their  own 
knowledge  and  under  their  own  control,  it  was  incumbent 
on  the  defendants  to  set  out  the  by-laws  in  full,  or  that  it 
is  not  sufficient  for  them  to  allege  that  the  by-laws  do  not 
settle  the  rates  required  by  the  177th  section.  If  there  were 
by-laws  such  as  the  statute  directs,  the  plaintiff  might  have 
stated  them  in  reply,  being  open  and  accessible  to  him, 
althoQgh  in  the  defendants'  custody  (12  Vic.  ch.  81,  sec. 
199),  and  taken  issue  upon  the  facts.  Instead  of  doing  so 
be  demurred,  not  on  the  ground  of  uncertainty  in  this 
respect,  but  of  the  defendants  being  estopped  by  their  deed, 
or  liable  on  the  face  of  the  declaration,  notwithstanding  the 
alleged  omission  or  defect  in  the  by-law  or  by-laws  passed 
for  the  creation  of  the  debt  or  debts  for  which  the  actioi^  is 
broaght.     Upon  the  whole  therefore,  in  my  opinion, 

I  St.  The  pleas  do  contain  a  legal  defence  to  the  action  ; 

^od.  And  are  not  repugnant,  admitting  as  they  do  the 
due  execution  of  the  deed,  but  denying  liability,  on  the 
ground  that  it  is  invalid  and  not  binding  upon  them,  for  the 
J^eaaons  therein  stated.  I  do  not  thjbfik  the  admission,  being 
elicit,  makes  any  material  difference,  or  that  the  intro- 
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dnolion  of  the  word  ^^rapposed"  before  ibe  wotd  ^^instnt- 
ment,'*  ftc.  (as  in  the  plea  in  the  case  reported  in  4  M.  9c 
W.  621)  would  have  qualified  the  admission  in  any  mate^ 
rial  degree,  for  the  word  supposed  has  been  held  equivalent 
to  aUegedj  and^  sufficient  confession  in  a  plea  confessing 
and  avoiding.— Gale  v.  Carpen,  1  A.  &  £.  46 ;  S  N.  & 
M.  863,  S.  C. ;  Gould  v.  Lasherry,  4  Ty.  865 ;   1  C.  M.  & 
W.  264,  S.  C. ;  6  Ty.  64 ;  4  A.  4  E.  489 ;  Eavestaff  v.  Rus- 
sell, 10  M.  &  W.  366.    The  pleas  only  admit  the  instrument 
or  the  debts  sub  modOy  and  in  order  to  avoid  them  by  nevr 
matter,  the  consideration  for  the  debt  in  question — whether 
work,  labour  and  materials,  money  lent  or  otherwise — is 
not  stated  by  either  party;  all  we  have  is  the  deed  or  cove- 
nant to  pay  at  a  future  day,  and  the  account  stated  payable 
on  request,  founded  upon  some  presumed  considerations, 
without  such  debts  being  provided  for  by  settled  rates  in 
this  by-law  authorising  or  creating  the  same. 

Srd.  The  defendants  do  not  deny  their  being  indebted, 
except  as  the  legal  inference  from  what  they  state — ^viz., 
facts  shewing  that  they  never  were  bound  legally,  either  by 
the  covenant  or  account  stated,  which  last  may  consist 
merely  of  the  admission  contained  in  the  former,  and  which 
might  have  been  thereby  supported  in  evidence  if  traversed. 

4th.  Lastly,  the  defendants  are  not  estopped,  the  doctrine 
of  estoppel  not  applying  when  the  deed  or  subject  matter  is 
attacked  upon  some  collateral  ground,  shewing  it  illegal, 
void  or  not  binding  in  law.  On  the  whole,  therefore,  I 
think  judgment  should  be  for  the  defendants,  although  I 
express  this  opinion  with  much  diffidence,  the  whole  sub* 
ject  of  municipal  corporations,  their  by-laws  and  the  statutes 
under  which  the  defendants  were  created  being  new  to  me. 
We  have  not  hitherto  been  called  upon  to  consult  and 
become  familiar  with  the  English  decisions  respecting  rates 
and  assessments  for  local  or  occasional  purposes,  and  I 
have  not  met  with  any  case  resembling  the  present,  nor  am 
I  aware  of  any  imperial  statute  containing  a  restrictive 
proviso  like  the  one  in  question,  although  there  may  be 
such.  Without  the  aid  or  guidance  of  precedents  or  autho- 
rities more  in  point  than  thoae  1  have  seen,  I  cannot  bat 
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enteitain  the  opinion,  however  repngnant  to  the  apparent 
jnstiee  of  the  plaintiff's  case,  that  the  omission  to  comply 
^rith  the  proviso  deprives  the  deed  declared  upon^  and  on 
the  same  principle  the  alleged  account  stated  of  its  valid  and 
binding  effect  upon  the  defendants,  and  that  judgment 
ahoold  therefore  be  against  the  demurrer. 

Since  writing  the  above,  I  have  seen  the  act  passed  last 
session  (SOth  August  1851)  to  enable  municipal  corporations 
in  Upper  Canada  to  contract  debts  to  the  crown,  in  the  pur- 
chase of  public  works,  without  imposing  a  special  rate  or 
lax  for  the  payment  of  the  same,  and  it  clearly  shews  that 
the  proviso  in  section  177  is  correctly  interpreted,  as  relating 
to  all  debts  incurred  by  the  municipal  corpomtions,  whether 
fat  loan  or  otherwise. 

McLxAN,  J. — ^The  writ  in  this  action  appears  to  have 
been  sued  out  on  the  12th  day  of  March  1851,  on  an  instru- 
ment under  the  seal  of  the  corporation,  dated  15th  May 
1850,  payable  on  the  1st  day  of  January  1851.  By  the 
198th  section  of  12  Vic.  ch.  81,  under  which  the  corpora- 
tion which  gave  the  undertaking  in  question  was  elected 
and  acted,  it  is  enacted  that  all  debts,  bonds,  obligations 
aod  other  instruments,  to  be  executed  in  behalf  of  any 
corporation  elected  or  to  be  elected  under  that  act,  shall  be 
valid  if  sealed  with  the  seal  of  the  corporation,  and  signed 
by  the  head  of  such  corporation,  or  by  such  other  person  as 
shall,  by  any  by-law  to  be  passed  in  that  behalf,  be  author- 
ized to  sign  the  same  on  behalf  of  the  corporation. 

In  all  the  pleas  the  defendants  admit  the  making  of  the 

iflttroment  or  the  incurring  of  the  debt  by  them  since  the 

loakiag  of  the  act  of  12th  Vic.  ch.  81,  but  seem  to  rest 

tbeii  defence  on  the  alleged  fact  that  a  special  rate  per 

sAimm,  over  and  above  and  in  addition  to  all  other  rates 

irAataoever,  was  not  settled  in  the  by-law  p^sed  by  the 

defendants  for  the  creation  of  such  debt,  to  be  levied  in 

^^h  year  in  payment  of  the  debt  so  created,  as  required 

V  ^be  statute.    There  is  no  distinct  allegation,  as  there 

^^t^t  to  be,  that  a  by-law  was  in  fact  passed  to  create  this 

^hit  ;  but  the  making  of  such  by-law  is  left  to  be  inferred 

^*<><^  the  statement  that  in  the  by-law  passed  to  create  the 
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I  debt  no  special  rate  was  settled  for  its  payment    The  plea. 

I  should  not  only  have  alleged  in  positive  terms  that  the  debt 

I  was  created  by  a  by-law,  but  it  should  have  set  out  the 

I  by-law,  so  that  it  might  appear  that  the  provisions  required 

I  by  law  were  not  contained  in  it.     But  it  is  not  objected  to 

on  this  account;  and  we  must  confine  ourselves  to  the 
•  objections  which  are  set  forth  in  the  special  demurrer — the 
first  of  which  is,  that  the  pleas  contain  no  legal  defence  or 
answer.  By  the  198th  sec.  12  Vic.  ch.  81,  the  instrument 
declared  on,  being  for  the  payment  of  a  debt  and  under  the 
seal  of  the  corporation,  is  prima  facie  valid  and  binding  on 
the  defendants ;  but  it  is,  I  think,  competent  for  them  to 
shew  that,  though  executed  with  all  the  formalities  deemed 
essential  under  that  section,  it  was  nevertheless  given 
under  circumstances  which  must  relieve  th^  defendants,  as 
a  corporation,  of  any  liability  at  law  upon  it.  When  it  is 
declared  that  all  debts,  bonds,  obligations  and  other  instrU'- 
ments,  to  be  executed  in  behalf  of  any  corporation  under 
that  act,  shall  be  valid  if  sealed  with  the  seal  of  the  cor- 
poration and  signed  by  the  head  of  the  corporation  or 
other  authorized  person,  it  must  not  be  supposed  that  an 
unlimited  power  is  given  to  the  several  corporations  of 
contracting  debts  in  contravention  of  the  other  provisions 
of  the  statute.  If  all  instruments  under  the  corporate 
seal,  and  signed  by  the  proper  ofiicer,  were  unimpeachable 
evidences  of  debt,  and  binding  under  all  circumstances^ 
the  salutary  provisions  of  the  statute,  which  restrain  all  the 
municipal  councils  from  contracting  debts  without  pro- 
viding the  ways  and  means  of  paying  them,  would  in  fact 
be  nugatory,  and  there  would  be  nothing  to  prevent  such 
bodies  from  running  into  heedless  extravagance.  The 
clause  declaring  evidences  of  debt  made  in  a  particular 
manner  to  be  valid,  must  be  taken  to  mean  that  such  evi- 
dences of  debt  shall  be  valid  if  given  for  a  debt  which  may 
be  legally  contracted.  It  is  clearly  the  duty  of  municipal 
corporations,  as  soon  as  practicable,  to  make  an  estimate 
of  the  probable  amount  which  may  be  necessary  for  all 
public  objects  within  the  year,  and  then  to  cause 
to  be  assessed  and  levied  (under  the  177th  section)  upon 
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the  whole  ratable  property  of  their  counties,  &c.,  a  sofficient 
sam  of  money  lo  pay  all  debts  incurred,  with  the  interest 
which  shall  fail  due  or  become  payable  wilhin  the  year. 
If,  hoi^ever,  public  works  are  to   be  constructed,  the 
charge  for  which  would  be  too  heavy  to  be  borne  in  any 
one  year,  such  corporations  may  legally  contract  debts 
payable   by  instalments   not  extending  over  a  period  of 
more  than  twenty  years ;  or  they  may  negociate  loans  of 
money  for  the  same  objects,  payable  in  like  manner  within 
the  same  time«    But  no  by-law  for  the  creation  of  such 
debt,  or  negociation  for  such  loan,  shall  be  valid  and  effec- 
tual to  bind  a  corporation,  unless  a  special  rate  per  annum, 
IB  addition  to  all  other  rates  whatever,  shall  be  settled  in 
inch  by-law,  to  be  levied  in  each  year,  for  the  payment  of 
the  debt  to  be  created  or  the  loan  to  be  negociated.     From 
the  terms  of  the  177th  section,  I  was  at  first  inclined  to 
think  that  it  referred  only  to  loans  to  be  negociated,  and 
that  a  special  rate  was  only  necessary  to  be  made  for  the 
security  of  Joans.    It  declares  that  no  by-law  to  be  passed 
for  the  creation  of  any  such  debt,  or  for  the  negociation  of 
any  loan,  shall  be  valid  and  effectual  unless  a  special  rate 
per  annum  shall  be  settled  in  such  by-law  (in  addition  to  all 
other  rates  whatever),  to  be  levied  in  each  year,  for  the 
payment  of  the  debt  to  be  created  by  the  loan  to  be  nego- 
ciated ;  and  I  was  strengthened  in  this  opinion  by  finding 
that  the  I78th  section  declares  that  any  by-law  which  shall 
attempt  to  repeal  a  by-law  providing  for  the  payment  of  a 
loan  until  such  loan  and  interest  shall  be  fully  redeemed, 
shall  be  absolutely  null  and  void,  and  makes  neglect  toen- 
foice  the  original  by-law  for  payment  of  a  loan  a  misde- 
meanor-;-thus  extending  a  protection  to  parties  who  may 
make  loans  of  money  under  by-laws,  but  leaving  parties  who 
have  debts  due  to  them  for  other  objects  at  the  mercy  of  the 
sevend  corporations.    If  such  were  the  case,  then  it  would 
seem  to  follow  that  municipal  councils  could  only  contract 
debts  to  be  paid  at  distant  periods  by  the  negociation  of 
Joans ;  but,  by  referring  to  the  14th  section  of  the  13th  and 
14tii  Vic.  ch.  64,  amending  cb.  81  of  the  former  session  of 
(wliamenty  I  find  that  the  legislature  have  placed  a  differ- 
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fereat  and  more  liberal  constraction  on  the  l?7tb  claase* 
It  is  enacted  that  no  by-law  passed  or  to  be  passed  by  any 
provisional  municipal  council  in  accordance  with  the 
requirements  of  the  177th  section  of  the  said  fixst  mentioned 
act  (12  Vic.  ch.  81)  for  imposiog  a  special  rate  to  be  levied 
in  each  year  Ibr  the  payment  of  any  debt  created  by  loan 
or  otherwise,  shall  be  repealed,  &c. ;  thus  shewing  that 
the  legislature  intended  the  provisions  of  that  section  to 
extend  to  debts  created  otherwise  than  by  the  negociation 
of  loans.  Than,  in  an  act  passed  during  the  last  session 
of  parliament  to  enable  municipal  councils  to  contract 
debts  with  the  crown  without  imposing  a  special  mte, 
the  sense  of  the  legislature  is  again  expressed  as  to  the 
description  of  debts  which  municipal  corporations  are 
restricted  from  contracting  without  imposing  a  special  rate 
for  their  payment.  In  the  last  mentioned  act  1  find  a  pro* 
vision  to  this  effect-—^  That  all  and  eveiy  the  provisions 
of  the  said  act,  or  of  any  other  act  passed  or  to  be  passed, 
amending,  varying  or  repealing  the  same  or -any  part 
thereof,  shall,  except  so  far  as  they  are  inoonsistent  with 
the  previous  provisions  of  this  act,  apply  and  extend  to 
every  such  by-law,  and  the  monies  raised  or  to  be  raised 
thereby,  as  fully  in  every  respect  as  such  provisions  would 
extend  or  apply  to  any  by-law  enacted  by  any  such  muni* 
cipality  or  municipal  corporation,  for  the  creation  of  any 
debt  or  the  nogociation  or  raising  of  any  loan,  as  provided 
in  the  said  177th  section,  or  to  the  monies  raised  or  to  be 
raised  thereby."  This  provision  sets  at  test  any  question 
as  to  the  right  of  municipal  councils  to  contract  debts  for 
ordinary  purposes,  as  well  as  by  the  negociation  of  loans 
under  the  177th  section,  to  be  secured  in  the  same  manner 
by  imposing  a  special  rate  to  be  levied  in  each  year  for  the 
payment  of  such  debts.  The  pleas  which  have  been  de- 
murred to  allege  that  the  instrument  declared  on  was 
given  for  the  payment  of  a  debt  incnned  by  the  defendants 
as  a  municipal.corporation  after  the  passing  of  the  act  12 
Vic.  oh.  81 ;  and  that  a  special  rate  was  not  settled  in  the 
by-law  passed  for  the  creation  of  such  debt,  to  be  levied  for 
the  payment  of  the  debt  as  by  the  said  statute  is  lequirad. 
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Bi&i  it  been  necessaiy  only  to  declare  a  special  rate  for  the 
payment  of  debts  contracted  for  loans  of  money,  as,  from 
the  constraction  of  the  177th  section  alone,  I  was  inclined 
to  think  was  the  case,  then  the  pleas  would  not  contain  a 
defence  to  the  action,  inasmuch  as  there  is  no  allegation 
that  the  debt  was  for  a  loan  of  money ;  but  as  the  177th 
flection,  by  the  recognition  of  its  provisions  in  other  legis- 
lative enactments,  must  be  taken  to  extend  to  other  debts 
created  by  by-law  as  well  as  to  loans  of  money ;  and  ts 
the  cTestion  of  the  debt  in  question  is  not  denied  to  have 
been  by  a  by-law  passed  by  the  defendants,  if  no  special 
rate  was  settled  in  such  by-law  as  alleged  in  the  5th  and 
7th  pleas,  the  by-law  is  not  valid  or  effectual  to  bind  the 
defendants,  and  the  debt  created  under  it,  as  it  appears  to 
me,  must  fall  with  the  by-law. 

The  instrument  declared  on  bears  date  the  15th  day  of 
May  1850,  and  is  payable  to  the  plaintiff  on  the  1st  day  of 
January  1851.    The  town  council  was  elected  as  required 
by  law  in  January  1850,  to  continue  in  ofRce  under  the 
I2tb  Vic.  ch.  SI  until  the  third  Monday  in  January  1851, 
80  that  the  instrument  was  issued  for  an  acknowledged 
.debt  payable  within  the  year  for  which  the  council  was  in 
existence.    When  the  debt  became  due  on  the  1st  January 
1851,  it  was  the  duty  of  the  municipal  council  then  to  have 
paid  it;  and  the  same  council  could,  at  any  time  before  the 
third  Monday  in  January,  have  imposed  a  rate  for  its  pay- 
ment as  a  debt  falling  due  within  their  year.    The  4th  and 
6th  pleas  allege  that  a  special  rate  per  annum,  over  and 
above  and  in  addition  to  all  other  rates,  was  not  settled  in 
the  by-law  passed  by  the  defendants  for  the  creation  of  the 
debt,  to  be  levied  in  each  year,  in  payment  of  the  debt  so 
to  be  created,  as  by  the  said  statute  is  required.    Now,  for 
a  debt  falling  due  within  the  year,  the  statute  does  not 
leqaire  a  special  rate  per  annum,  to  be  levied  within  each 
year,  to  be  imposed.    It  may  be  quite  true,  as  stated  in 
these  pleas,  that  a  special  rate  per  annum,  payable  or  to  be 
levied  in  each  year,  was  not  settled  by  the  by-law  creating 
tbe  debt ;  but  it  may  also  be  true  that  the  defendants,  under 
the  first  part  of  the  177th  section,  caused  to  be  assessed  and 
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levied  upon  the  whole  ratable  property  of  the  municipality 
a  sufficient  sum  to  pay  this  and  all  other  debts  incurred  or 
falling  due  within  the  year.  It  appears  to  me,  that  when 
the  statute  requires  a  sufficient  sum  of  money  to  be  raised 
in  each  year  to  pay  all  debts  incurred  or  to  be  incurred,  or 
which  shall  fall  due  or  become  payable  within  the  year,  it 
must  be  taken  to  mean  the  year  for  which  the  municipal 
council  is  entitled  to  act,  and  not  the  period  of  time  be- 
tween the  3 1  St  day  of  December  and  the  Ist  day  of  Januaiy 
following.  If  this  were  not  so,  then,  for  the  period  between 
the  first  and  the  third  Monday  in  Januaiy  the  municipal 
councils  would  be  disabled  from  raising  any  sums  of  money 
by  rates,  however  necessary  it  might  be  to  meet  expenses 
incurred  by  them  during  their  year  of  office.  I  am  strength- 
ened in  this  view  by  finding  in  many  cases  where  by-laws 
have  been  passed  ex  poH  facto  to  pay  debts  long  previously 
incurred,  the  judges,  in  quashing  such  by-laws,  have  ex- 
pressed themselves  strongly  on  the  illegality  and  imprcK 
priety  of  colrponftions  incurring  debts  and  spending  monies, 
leaving  to  their  successors  the  odium  of  providing  the 
necessary  means  for  their  payment. 

My  opinion — and  it  is  one  which  I  have  had  some  diffi- 
culty in  arriving  at — is,  that  the  4th  and  6th  pleas,  in 
alleging  that  no  special  rate  was  imposed  to  be  levied  in 
each  year  for  the  payment  of  the  debt  in  question,  do  not 
set  forth  a  sufficient  defence  to  this  action ;  but  that  the 
5th  and  7th  pleas,  which  allege  that  no  special  rale  what- 
ever was  imposed  in  the  by-law  by  which  the  debt  was 
created,  does  shew  a  good  cause  why  the  by-law  must  be 
considered  invalid,  and  the  debt  created  by  it  not  one 
which  can  be  enforced  against  the  defendants. 

Sullivan,  J.,  concurred. 

Judgment  for  plaintiff  on  the  demurrers,  McLkan,  J., 
dissenting  as  to  the  4th  and  6th  pleas. 


w^vBMaaoM  T.  vBouoioor.  St 


McPiUBBOv  V.  Pboudioot. 

A.  being;  indebted  to  B.,  conveys  to  bim  lands  in  tnist  to  sell,  and,  after  paying 
his  own  debt,  to  pay  over  any  sorplns  remaining  to  A.  Whilst  this  trast 
remains  open  C,  being  also  a  creditor  of  A.  for  the  amount  of  two  promissory 


notes  made  by  A.  payable  to  hkn  (C.)t  endoiMS  these  notes  to  B.  with  the 
assent  of  A.,  upon  the  agreement  that  B.  should  pay  C.  tbe  amount  of  the 
notes  out  of  any  surplus  or  the  proceeds  of  the  Unds  which  should  remain  in 


his  hands  after  paying  his  own  debt. 
BsU-*That  it  not  being  proved  that  the  aeeoant  between  A.  and  B.  was  ever 

finally  adjusted,  money  had  and  reoeiTed  wooki  not  lie  by  C.  against  B.  to 

recover  the  amount  of  the  promissory  notes.  , 

When  money  is  received  in  the  execution  of  a  trust,  an  aotion  for  money  had 

and  received  cannot  be  maintained  against  the  trustee,  ao  long  as  such  trust 

remains  open. 
B.  having  insured  a  mill  erected  on  a  portion  of  the  lands  conveyed  in  trust,  and 

having  received  the  insurance  money  therefor— Qutfrsi   Whether  he  was 

accountable  to  A.  therefor.    Sembk — he  was  not 
Qfuen  a2fo— Whether  in  this  cas^,  even  if  there  bad  been  a  final  settlement 

of  iht  account  between  A.  and  B.,  leaving  a  sorfdus  in  B^s.  hands,  C.  could 

have  recovered  against  B.  without  declaring  specially. 

Process  issued  26th  March  1851.  Declaration  dated  4th 
April  1861.  Assumpsit  for  money  had  arid  received  and 
upon  the  account  stated.  Pleas — ^non  assumpsit  and 
payment. 

Tbe  case  was  tried  before  the  Chief  Justice  of  the 
CouTt  of  Common  Pleas,  when  the  plaintiff,  in  support  of 
bis  case,  gave  evidence  to  the  following  effect : 

Ist.  A  notice  on  the  defendant,  dated  and  served  the  9rd 
of  May  1851,  to  produce  the  books  of  account,  &c.,  in 
which  was  entered  the  account  between  the  defendant  and 
Peter  McVean  and  Alexander  McVean,  and  the  notes 
obtained  from  the  plaintiff  by  the  defendant. 

2nd.  A  notice  on  defendant,  dated  and  served  9th  May 
1851,  to  produce  all  deeds,  releases  and  conveyances  of 
certain  lots  in  the  Gore  of  Toronto,  conveyed  by  Alexaader 
McVean  to  defendant 

Sfd.  A  notice  on  defendant,  dated  and  served  16th  May 
1851,  to  produce  the  promissory  notes  made  by  McVean 
charged  in  defendant's  accoont  against  Alexander  MeVean 
as  amounting  to  413/.  28.  5d.,  whieh  were  delivered  by  tbe 
plaintiff  to  the  defendant. 

4jh.  The  notes  were  exhitnted  to  a  witness  during  the 
trial,  but  were  not  put  in ;  nor  were  any  deeds,  convey- 
tnces  or  books  of  account  produced. 

5tb.  The  plaintiff  proved  an  account  rendered  by  the 
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defendant  to  Alexander  McVean,  dated  the  16th  May 
The  items  on  the  debtor  side  were : — 

1839  £ 

Feb.  14—To  mortgage  on  lots  6  and  7  Gore  of  Toronto,  284 
"  10  years'  interest  to  May  1849,         -        170 
1843 
Feb.     —  "  Amount  advanced  you  on  the  equity  of 

redemption  being  execute     -        -        900 
"  6  years'  interest  on  do.,    -        -        -        324 
1844 
July  22 —  ^  Paid   Blake   in    Chancery   suit   against 

Woodill,       ......  10 

"  Interest  on  do.        -        -        -        .  2 

1845 
Dec.  11 — '<  Paid    Blake   in    Chancery    suit  against 

Woodill, 61 

^  Interest  to  June  1849,      ...  13 

1849 
May  13 —  "  Your.notes  to  McPherson,  as  acknowledged 

by  your  letter  of  this  date,       -        -        418 
...  50 


1849. 


S.       dm 

5    O 
10  \o 


0    o 
0    0 


0    0 
IS    0 


IS    6 
0    0 


1845 


^'  2  years'  interest, 


May     —  "  Paid  Gamble  in  sundry  suits,     . 

"  4  years'  interest,      -        -        .        - 
*•  Paid  Welsh  for  surwying, .        -        - 
"  Interest,  3  years,   •  « 
1849—  <<  Paid  Maddock  taxing  costs,  suit  of  WoodiU, 


25 
6 
4 
0 
2 

10 


2 
3 

0 
0 
0 
14 
10 
0 


5 
4 

0 
0 
0 
3 
0 
0 
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The  items  on  the  credit  side  were  : — 

1844  £  s.  d. 

Jan.  7  —By  land  sold  John  Sleigh,     -        -        -  170  0  0 

<<  Interest  to  May  1849,      .        -        -          54  16  6 

1845 

ifarch  —  **  Land  sold  Archibald  McVean«  •        *  150  0  0 

**  Interest  to  30th  May  1849,       *        -          37  2  6 

Octo.   — «  Land  sold  Robert  Tindal,          .        -  450  0  0 

<<  Interest  to  May  1849,      -        *        *          96  15  0 

Nov.21—  "  50  acres  of  6  in  8th  con.,  sold  to  Watkins,  200  0  0 

<<  Interest  to  May  1849,      ...          42  0  0 

1846 

Jan'ry  —  **  Amount  assumed  by  Woodill,   .        -  150  0  0 

'<  Interest  to  May  1849,      ...          30  7  6 

^  Balance  due  to  defendant  16th  May  1849,  902  0  10 
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m'phsr^ii  v.  proudfoot.  &• 

The  plaintiff  claimed  the  amount  of  the  notes  above 
mentioned  under  date  ISth  May  1847,  nnder  the  following 
isifcamstances : — 

He  produced  oral  proof  that  Alexander  McYean,  a  veiy 
old  man,  and  who  was  examined  as  a  witness,  had  deal* 
ings  with  the  defendant  and  became  indebted  to  him,  and 
assigned  or  conveyed  property  to  him  to  secure  him,  being 
lots  Nos.  5,  6  and  7,  in  8th  concession  Gore  of  Toronto, 
estimated  at  200  acres  each,  and  to  which  the  credits  for 
lands  sold  related ;  that  during  the  progress  of  their  tran* 
sactions,  the  plaintiff  held  two  promissory  notes  against  the 
said  McVean,  which  were  by  him  tmnsferred  to  the  defen* 
dant  with  McVean's  assent  and  at  his  request,  on  terms 
that  the  defendant  should  advance  to  the  plaintiff  70/.  at 
the  time,  which  he  did,  and  promised  to  pay  him  the 
balance  if  there  should  be  any  surplus  in  his  hands  belong- 
ing to  McYean  after  satisfying  the  defendant's  demand 
against  him ;  that  in  consequence  of  this  anrangement  the 
notes  were  charged  against  McVean,  as  appears  in  the 
above  account. 

To  establish  the  receipt  of  such  surplus,  the  plaintiff 
proved  orally  the  sale  of  certain  portions  of  the  land  and 
the  receipt  of  the  purchase  money  thereon.  It  was  said 
McVean  owned  lots  &  and  7  in  fee,  and  had  a  government 
lease  of  No.  5,  which  was  a  clergy  reserve ;  and  that  a 
mill  had  been  erected  on  the  west  half  of  the  last  men 
tioned  lot,  u|(k)n  which  mill  the  defendant  had  effected  a 
policy  of  insurance  in  August  1849 ;  and  afterwards  it  was 
burned,  and  the  sum  of  7502.,  being  the  amount  insured, 
was  paid  to  the  defendant  as  follows : — 

1860~16th  May,  276/. ;  20ih  May,  100/. ;  29th  May,  60L; 
bih  August,  300/. ;  8th  Oct.  25/. 

Of  the  lands  credited  in  the  above  account,  50  acres  were 
sold  to  Slocum,  100  acres  to  Archibald  McVean,  and  100 
acres  of  lot  No.  7  was  sold  to  Tindal  for  450/. ;  and  the 
other  items  were  for  portions  of  each  lot  of  the  residue.  It 
appeared  that  Tindal  had  contracted  to  purchase  66  acres 
of  No,  6  at  470/.,  payable  at  50/.  next  autumn  (1851),  and 
100/.  yeaily  afterwards  till  all  is  paid ;  that  20  acies  of  No. 
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6  were  given  to  or  retained  by  Alexander  McVean,  and    lO 
acres  were  sold  or  retained  by  defendant  as  a  water  pri^n- 
lege ;  tba{  defendant  gave  25  acres  of  No.  5  to  the  wido^vir 
of  Peter,  a  son  of  Alexander  McVean ;  and  that  50  'acres 
remain  unsold.     It  was  also  admitted  that  another  part  of 
No.  6  had  been  sold  to  one  Bland,  who  had  paid  the  defen- 
dant therefor  SOOL    The  average  value  of  these  lands  was 
proved  to  be  from  81.  to  121.  per  acre.    The  quantities 
credited  in  the  account  are — S  locum,  50  acres ;  A.  McVean, 
100  acres ;  Tindal,  100  acres ;  Walker,  60  acres — making* 
300  acres :  since  sold  to  Bland,  100  acres,  for  which  he  paid 
300^ ;  to  Tindal,  66  acres ;  Alexander  McVean,  20  acres  ; 
retained  by  defendant,  10  acres ;  to  Mrs.  P.  McVean,  25 
acres;  undisposed  of,  50  acres ;  making  in  all  571  acres, 
and  leaving  29  unaccounted  for.    It  was,  however,  stated 
by  McVean^s  son  in  his  evidence  that  all  the  land  had  been 
disposed  of.    It  was  said  that  Walker,  among  other  tenants, 
had  occupied  the  mill  at  the  rent  of  1252.  per  annum, 
but  there  was  no  proof  of  any  payment  of  rent;    there 
was  evidence  that  the  defendant  and  Peter  McVean  bad 
dealings;  but  Alexander,  his  father,  denied  that  he  had 
anything  to  do  with  the  mill,  although  he  admitted  that  bis 
said  son  had  something  to  do  with  the  first  item  in  the 
defendant's  account.    On  the  other  hand,  a  brother  of  Peter 
stated  that  the  latter  had  done  work  about  the  mill,  that 
the  father  was  aided  by  his  sons,  and  that  they  got  money 
of  defendant — how  much  he  could  not  tell;  and  there  was 
no  other  evidence,  except  what  Peter  had  said  the  mill 
cost,  which  could  not  be  received. 

There  was  also  evidence  that  in  the  winter  before  last 
the  defendant  had  applied  to  Alexander  McVean  Co  execute 
releases  of  their  lands,  but  no  releases  were  produced,  the 
object  of  such  evidence  being  to  prove  a  final  settlement  of 
the  accounts  between  the  defendant  and  McVean,  and 
thereby  to  establish  that  McVean  had  satisfied  or  paid  the 
defendant  the  full  amount  of  plaintiff's  notes  in  addition 
to  all  other  demands.  A  witness  was  also  called,  who 
related  what  took  place  at  an  interview  between  the 
^aintiff  and  defendant  aboat  the  SOth  November  last, 
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when  the  plaintiff  demanded  the  balance  of  the  promissoiy 
notes ;  in  reply  to  which  the  defendant  said  he  coald  do 
nothing ;  that  it  was  a  bad  ease  for  him ;  that  the  McVeans 
were  still  in  his  debt,  and  it  was  a  losing  transaction ;  that 
defendant  said  he  did  not  expect  to  get  the  notes  for  IbL; 
that  if  there  was  any  more  realized  the  plaintiff  should  get 
it,  bat  that  there  was  not  the  least  probability  of  any  more 
being  realized.  There  was  therefore  no  evidence  of  an 
account  stated  ;  and  the  only  proof  of  moneys  received  on 
lands  sold,  in  addition  to  the  sum  credited  in  the  account, 
was,  to  Bland  for  300/.,  and  the  insurance  on  the  mill,  750/., 
making  together  105(M.  The  former  would  not  balance 
the  items  of  debit  in  the  defendant's  account  rendered 
earlier  in  point  of  time  than  the  plaintiff's  notes.  The 
latter,  if  added,  might  do  so,  and  leave  a  small  surplus  in 
reduction  of  that  item.  It  was  also  contended,  that  on  the 
evidence  the  defendant  was  liable  to  account  for  the  price 
or  value  of  all  the  lands  as  if  received,  as  he  had  disposed 
thereof  acocording  to  his  own  discretion. 

The  plaintiff  was  however  nonsuited,  with  leave  to 
move  to  set  it  aside. 

CofNtor,  Q.  C,  obtained  a  rule  in  Easter  Term  calling 
on  the  defendant  to  shew  cause  why  the  nonsuit  should  not 
be  set  aside  and  a  new  trial  had  between  the  parties,  on  the 
grounds  of  misdirection  mtd  for  the  improper  rejection  of 
evidence.  Cause  was  shewn  during  the  following  term 
by  Vankoughnet^  Q.  C,  and  Sh'ong^  for  defendant,,  who 
contended  that  the  plaintiff  relied  upon  proof  of  moneys 
received  on  land  sales,  and  on  the  policy  of  insurance, 
without  giving  any  secondary  evidence  of  the  nature,  of 
the  defendant's  interest  in  the  lands  or  mill  whatever.  He 
was  acting  as  a  mere  agent  of  Alexander  McVean  under 
a  power  of  attorn#y  irrevocable,  as  having  an  interest  as 
trustee  or  mortgagee;  and  that,  owing  to  uncertainty 
touching  the  extent  of  the  defendant's  claims,  or  the  terms 
on  which  the  defendant  had  a  lien  or  claim  upon,  or  an 
estate  or  interest  in  the  property,  it  could  not  be  determined 
that  there  was  any  surplus  available  to  the  plaintiff's 
benefit,  or  lliat  the  defendant  had  received  any  sueh  tmrplos 
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jBO  as  to  support  the  count  for  money  had  and  received  to 
his  use :  that  the  plaintiff  should  have  sought  a  discovery, 
cr  called  upon  the  defendant  to  account  in  Chancery,  and 
bad  mistaken  his  proper  course :   that  no  presumptions 
could  be  raised  upon  the  defendant  not  producing  the  deeds 
•and  books  called  for  by  the  notices ;  and  that  the  nature  of 
the  accounts  regarding  the  defendant  as  a  trustee  required 
their  adjustment  in  equity :  that  the  case  must  be  first  con* 
sidered  as  between  defendant  and  McVean,  as  the  plaintiff 
could   have  no  action  like  the  present  unless  McVean 
niight,  under  the  same    facts  and  circumstances,  have 
maintained  it,  had  the  plaintiff's  claim  not  interposed ;  and 
that  there  is  no  such  adjustment  of  the  accounts  between 
the  defendant  and  McVean,  that  the  latter  would  be  entitled 
to  sue  for  a  balance  as  money  received  to  his  use :  that  in 
taking  the  account,  the  very  first  steps  of  enquiry  must  be 
the  terms  under  which  defendant  holds  or  was  empowered 
to  sell  McVean's  lands,  and  those  terms  do  not  appear  with 
necessary  distinctness :  that  there  was  moreover  no  con- 
Bideration  sufficient  to  bind  the  defendant  to  his  alleged 
promise  to  the  plaintiff;  and  if  there  was,  it  required  to  be 
in  writing ;  but  that  the  main  point  was,  whether  the  evi- 
dence shews  money  received  by  defendant  to  the  plaintiff's 
use— Holt,  500 ;   Edwards  v.  Bates,  7  M.  &  G.  590 ;    IS 
L.  J.  C.  P.  156 ;  Roper  v.  HoUa^,  3  A.  &  £.  99  ;  Harvey 
v.  Archbold,  3  B.  &  C.  626 ;  Boddington  v.  Abernethy,  5  B. 
&  C.  793 :  that  the  defendant  was  not  bound  to  account  to 
McYean  for  the  insurance  money ;  and  if  he  was,  he  could 
be  made  to  account  for  it  in  a  court  of  equity  only — 19  L. 
I.  N.  S.  ch.  484 ;  Dobson  v.  Land,  14  Ju.  288 ;  S.  C.  Peak, 
157 ;  Clarke  v.  Inhabitants  of  Blything,  2  B.  &  C.  254 ; 
Stat.  Geo.  III. :  and  upon  the  whole,  that  there  was  no  clear 
evidence.  • 

Connor^  Q.  .C,  in  reply,  submitted  that  two  propositions 
were  established :  first,  that  the  plaintiff  may  recover  under 
circumstances  like  the  present;  and,  second,  that  there 
was  sufficient  evidence  to  have  gone  to  the  jury  to  entitle 
him  to  do  so.  That  it  established — 1st.  That  the  defendant 
had  property  of  McVean's.     2nd.  That  the  plaintiff  was 
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to  be  paid  thereout.    Srd.  That  there  was  sufficient  privity 
to  sustain  the  present  action.     4th.  That  there  was  proof 
safficient   of  money  having  been  realized.     That  all  this 
was  sbe^irn  by  the  account  rendered,  in  which  a  liability  to 
accouxit   for  the  proceeds  of  lands  sold  is  transparently 
acknoi^ledged  on  the  credit  side;  and  that  there  is  no 
pnx>f  of  any  debt  or  demand  against  McVean  otherwise 
than  as  appears  on  the  debtor  side :  that  subsequent  sa^ss 
were  proved,  and  even  monies  safficient  actually  received, 
inclnding  the  insurance,  to  turn  the  balance  and  entitle  the. 
plaintiff  to  a  portion  of  his  demand,  at  all  events :  that  as 
the  defendant  withholds  the  deeds  from  McVean,  to  which 
plaintiff  cannot  have  access,  it  may  fairly  be  presumed  that 
iheix  terms  do  not  conflict  with  his  promises  and  obli- 
gations to  the  plaintiff  as  in  evidence,  and  that  the  jury 
might  presume,  after  so  great  a  lapse  of  time,  that  the 
defendant  had  disposed  of  and  received  payment  for  all  the 
lands  :  that  it  is  immaterial  what  right  or  interest  defendant 
had  in  the  lands  as  between  him  and  McVean,  as  he  bad 
expressly  promised  the  plaintiff  in  a  good  and  valid  con* 
sideration,  not  requiring  proof  in  writing,  that  he  would 
pay  him  if  there  was  any  surplus  after  satisfying  his  own 
demand:    Wherefore,  so  far  as    plaintiff  is  concerned, 
McVean  is  entitled  to  implicit  credit  against  the  balance 
of  the  defendant's  account  rendered  for  the  proceeds  of 
lands  sold  or  otherwise  disposed  of. 

Macavlat,  C.  J. — I  still  entertain  the  impression  that, 
admitting  that  the  plaintiff  being  in  a  position  to  recover 
as  for  money  had  and  received  without  declaring  specially 
(see  Wharton  v.  Walker,  4  B.  &  C.  166,  Littledale,  J. ;  and 
Platts  V.  Lean,  Executor,  S  C.  &  P.  561),  on  the  grounds 
that,  although  defendant's  promise  to  him  was'  at  first 
conditional,  yet  the  event  having  happened,  or  the  condition 
ceasing)  it  became  absolute.— See  Wilson  v.  Copeland, 
5  B.  &  A.  SSI,  Abbott,  C.  J. ;  and  ib.  232,  Best,  J.)  He 
was  not  entitled  to  recover  on  the  evidence,  because  the 
event  on  which  his  right  to  be  paid  depended  was  not 
sufficiently  proved.  At  the  same  time,  I  much  doubt 
whether  he  ought  not,  at  all  ev^ts,  to  have  declared 
specially. 
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This  is  an  action  for  money  had  and  received  to  th^ 
plaintiff's  use ;  and  the  difficulties  in  his  way  are  to  she^w 
that  any  moneys  received  by  defendant  were  his  or  received 
to  his  ase,  or  that  a  clear  sarplos  remained  in  defendant's 
hands  after  satisfying  all  his  demands  against  Alexander 
McVean  applicable  lo  the  satisfaction  of  the  plaintiiT's 
demand.    In  the  first  fdace,  in  the  absence  of  any  speeifie 
proof  of  the  nature  or  contents  of  the  deeds  executed  by 
McVean  to  the  defendant,  it  must,  I  thiok — recurring  to  the 
terms  of  the  defendant's  account  rendered  and  McVean's 
evidence — ^be  intended  that  the  defendant  held  the  lands 
absolutely  at  law,  though  probably  only  as  mortgagee  or 
trustee  of  McVean  in  equity.    The  account  speaks  of  the 
mortgage  on  lots  6  &  7,  and  of  the  equity  of  redemption 
being  executed ;  and  the  plaintiff's  notices  to  produce  call 
for  deeds,  releases  and  conveyances  of  certain  lots  in  the 
Ck>re  of  Toronto,  conveyed  by  Alexander  McTean  to  defen* 
dant.     I  do  not  think  defendant  could  be  looked  upon  as  a 
mere  agent  of  McVean,  employed  to  sell  his  lands,  the  title 
and  estate  remaining  in  him ;  but  that  the  estate  had  beeiv 
conveyed  to  defendant,  who  was  either  a  mortgagee  or 
trustee  of  McVean,  and  liable,  as  such,  to  account.    If  it 
was  necessary  to  determine  which,  I  should  say  the  intend- 
ment ought  to  be  that  he  was  mortgagee,  under  convey- 
ances of  the  absolute  estate  at  law,  and  that  he  holds  the 
same  as  a  security  only  in  equity ;  that,  standing  in  this 
relation  to  McVean,  who  was  indebted  to  the  plaintiff  on 
the  notes,  which  were  in  some  way  transferred  to  the 
defendant,  or — as  expressed  in  the  plaintiff's  notice  to 
produce — that  he  obtained  them  from  the  plaintiff  with 
McVean's  assent  and  at   bis    desire,    and  charged  the 
amount  against  him  in  account — not  merely  the  lOL  which 
he  had  advanced  to  plaintiff. 

Now,  whether  the  defendant  received  these  notes  as 
endorsee  of  the  plaintiff,  or  as  mere  bailee  agent  or  trustee 
of  the  plaintiff,  I  do  not  see  that  the  plaintiff  discharged 
McVean,  or  that  he  ceased  to  be  indebted  and  liable  neocft^ 
dingly  to  the  plaintiff,  although  he  might  have  become 
liable  to  the  defendant  as  endorser  or  kcdder.     it  ws» 
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appaiently  the  case  of  a  tranafor  by  the  payee  of  two  over- 
due promissory  notes  to  the  defendant,  who  charged  them 
against  the  maker  in  account — the  maker  consenting  that 
they  should  be  allowed  to  enhance  the  defendant's  demand 
against  him,  to  be  secured  by,  or  paid  or  retained  out  of 
the  pioceeds  of  the  latids  in  question.    If  so,  McVean  was 
indebted  to  the  defendant  as  indorsee  of  the.  notes,  without 
beiflg  discharged  from  contingent  liability  to  the  plaintiff, 
if  returned  to  him  by  .defendant,  as  they  might  be.     Con- 
conently  with  this,  the  defendant  incurred  the  obligation  to 
pay  plaintiff  the  amount  if  he  received  a  surplus  upon  the 
sale  of  McVean's  lands,  and  promised  .accordingly.    Then 
where  is  the  proof  of  such  surplus?    To  shew  that,  I  may 
adopt  the  language  .of  Abbott,  C.  J.,  in  Harvey  v.  Archbold, 
3  B.  &  C.  630,  and  say,  ^^  Sorely  they  should  have  given 
some  foitber  evidence  of  the  state  of  the  account :"  On  the 
evidence,  as  it  was,  I  was  not  satisfied  that  the  defendant 
had  no  claims  against  the  lands,  especially  lot  No.  5, 
except  the  balance  of  the  .account  rendered  to  Alexander 
McVean ;  on  the  contrary,  I  thought  at  the  trial,  aqd  stUl 
thuik,,th&t  there)  is  room  to  call  for  something  more  distinct 
napecting  the  transactions,  in  relation  to  that  lot,  and  the 
aoconnt  in  respect.of  the  mill,  &c.,  between  the  defendant 
and  Peter. McVean,  as  well  as  between  the  defendant^and 
Alexander  .McVean.    It  seems  the  defendant  acquired  an 
interest  in  the  ipill  on  .some  tero^  and  for  some  considera- 
tions, and  purposes,  and  yet  there  is  no  allusion  thereto  in 
the  account  oendered.    Of  this  lot  (a  clergy  reserve,  it  was 
said),  100  acres  bad  been  sold  to  Bland,  and  25  given  to 
Peter  McVean's  widow,  indicating  a  claim  on  her  part  on 
her  husband's  account.    Of  the  residue  of  the  lot  no  distinct 
account  was  given,  nor  was  it  sjbewn  that  any  part  of  the 
proceeds  thereof  were  ciiedited  in  the  defendant's  account 
rendered.    How  far,  theieforey  the  defendant  acknowledged 
Alexander  McVean's  account  thereof  remained  a  question ; 
bat,  beyond  this,  even  allowing  Alexander  McVean  full 
ciedit  for  all  mpneys  received  on  lands  sold,  including  the 
SOOL  paid  by  Bland  on  No.  5,  there  was  no  surplus  at  all 
shewn,  unless  credit  w^s  also  given  for  the  insurance 
I 
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money  on  the  mill ;  for  I  do  not  consider  land  still  held  by 
the  defendant  unsold,  or  lands  contracted  for  but  not  yet 
paid  for,  or  land  reconveyed  back  to  Alexander  McVean  or 
given  to  Peter  McVean*s  widow  as  alleged,  money  had 
and  received  either  to  McVean's  use  or  to  defendant'^  use.  . 

It  occurred  to  me  that  the  account  must  first  be  regarded 
between  defendant  and  McVean,  who  was  indebted  to 
defendant ;  and  the  question  asked,  whether,  as  bet^ween 
them,  a  surplus  was  shewn,  for  which,  irrespective  of  the 
charge  for  the  plaintiff's  note,  he  could  have  supported  an 
action  for  money  had  and  received. 

I  did  not  think,  nor  do  I  at  present  think,  that,  on  the 
evidence,  Alexander  McVean  was  entitled  to  credit  for  the 
insurance  money,  or  to  anything  in  the  shape  of  money 
received  that  would  shew  a  clear  balance  in  his  favor,  held 
by  the  defendant  as  money  to  his  use,  consequently  not  so 
held  to  plaintiff  ^s  use.    The  cases  are  numerous  and  not 
allconsistent,  as  to  what,  should  be  considered  sufficient 
evidence  of  money  being  received  by  a  defendant  to  the 
plaintiff's  use.     Under  some  circumstances  it  is  no  doubt 
clear  enough ;  but  when,  as  here,  third  parties  intervenei 
and  the  relation  of  mortgagor  and  mortgagee,  or  trustee  and 
cestui  que  trust,  exist,  difficulties  arise. 

It  is  by  no  means  clear  that,  as  between  the  original 
parties — ^that  is,  Alexander  McVean  and  defendant — a 
surplus  could  be  recovered  at  law  at  all,  as  received  to 
his  use,  in  the  absence  of  any  proof  or  admission  of  a  clear 
balance  or  adjustment  of  the  accounts ;  and,  even  if  there 
was,  it  would  not  follow  that  it  was  held  to  plaintiff's  use. 
The  monies  recovered  were  either  defendant's  own  or 
McVean's  at  the  time  of  their  receipt ;  McVean  owed 
defendant  the  amount  of  the  notes,  and  was  entitled  to 
credit  for  the  proceeds  of  his  lands  against  them ;  so  that 
all  moneys  received  until  the  amount  of  the  notes  were  paid 
were  McVean's  moneys,  received  for  him  and  applicable 
to  his  use  to  pay  off  the  notes,  and  not  to  the  plaintiff 's  use. 
It  is  however  contended,  that  as  far  as  defendant  received 
money  of  McVean's  in  liquidation  of  the  notes,  such  money 
belonged  to  the  plaintiff,  whom  defendant  had  promised 
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to  pay  thereout,  and  was  held  to  his  use  as  between  the 
defendant  and  him.    I  am  not  prepared  to  say  this  would 
not,  in  case  an  admitted  or  clear  balance  were  shewn ;  bat 
whatever  the  rights  of  the  parties  may  be  in  equity,  either 
in  relation  to  the  insurance  money,  the  proceeds  of  lands 
sold,  the  value  of  lands  otherwise  disposed  of— in  iiihort,  to 
an  aoooont.    I  do  not  think  that  it  is  shewn  at  law  that 
lIcYean  is  entitled  to  demand  the  insurance  money  as 
noeived  to  his  use  (9  East.  72 ;  1  Mod.  573 ;  2  Rose,  410 ; 
19  L.  J.  Ch.  484 ;  3  Anst  687),  or  that  the  plaintiff  can 
indirectly   call  upon  the  defendant  to  account,  as  if  in 
a  court  of  equity,  in  order  to  establish  a  surplus,  and 
then  claim  it  as  money  received  to  his  use.     I  think 
the  account  must  be  first  adjusted ;  or,  if  not,  that  a  clear 
surplus  or  balance  proved  of  money  received  by  defendant, 
which  ex  aquo  et  bono  belongs  to  the  plaintiff,  to  entitle 
him  lo  recover.    That,  I  do  not  think*  was  clear  within 
the  spirit  and  meaning  of  the  cases  on  the  subject,  and 
cited  on  the  ailment.    Carr  v.  Roberts  (Holt.  500)  has 
heen  recognized  in  subsequent  cases,  and  quite  recently, 
as  correctly  layipg  down  the  rule.      There,  it  is  said, 
"If  money  is  paid  into  the  hands  of  a  trustee  (or  by 
parity,  received  by  a  mortgagee)  for  a  specific  purpose,  it 
eannot  be  recovered  in  an  action  for  money  had  and 
leoeived  until  that  specific  purpose  is  shewn  to  be  at  an 
toA.    The  action  for  money  had  and  received  must  not  be 
tamed  into  a  bill  in  equity  for  the  purpose  of  a  discovery. 
If  the  plaintiff  shews  that  a  specific  purpose  has  been  satis- 
fied, that  it  has  absorbed  a  certain  sum  only,  and  left  a 
balance,  such  a  balance  (the  trust  being  closed)  becomes 
a  clear  and  liquidated  sum,  for  which  an  action  will  lie  at 
law.    Whilst  the  matter  remains  in  account  and  is  charged 
with  the  specific  trust,  the  action  for  money  had  and 
reoeived  will  not  lie,  although  it  will  lie  to  recover  the 
balance  of  a  banker's  account,  however  voluminous.-^! 
Mar.  115. 

In  Carr  v.  Roberts,  the  defendant  had  received  a  specific 
sum  of  money  for  the  plaintiff  for  a  special  purpose,  and 
the  difficulty  arose  out  of  the  defendant's  claim  iset  up 
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against  the  fund:  The  principle  of  that  case  is  applicable 
to  the  present  one.  Edwards  v.  Bates  et  al.  (7  M.  &  6. 
590)  is  also  much  in  point.  It  was  debt  {or  money  had 
and  received ;  and  Tindal,  C.  J.,  stated  the  ground  and 
principle  for  money  had  and  received — namely,  that  the 
defendant  had  received  money  which  ex  (Bqao  et  bono 
belonged  to  the  plaintiff;  and  said  that  he  \lras  dot  awato 
that  the  action  had'  ever  been  allowed,  except  in-  cases 
where  a  kno^n  specific  sum  had  been  received  by  the 
defendant  tb  which  the  plaintiff  was  entitled — as^  where 
such  money  had  been  received  without  consideration,  or 
the  consideration  had  failed,  when  the  moneys  would  be 
held  in' justice  and  equity  to  the  use  of  the  plaintiff;  but 
that  in  that  casd,  after  the  money  had  come  into  the  hands 
of  the  defendants,  something  remained  to  be  done  under  the 
contract  before  any  portion  of  it  was  to  go  over  tb  the 
plaintiff.  He  then  recited  the  three  specific  trusts  on  which 
the  money  was  received ;  the  third  being  that  the  surplus, 
if  any,  was  to  be  paid  over  to  the  plaintiff,  and  under 
which  alone  he  was  entitled ;  and,  after  remarking  upon 
the  second  trust  not  being  adjusted  or  closed,  he  added, 
^^  the  plaintiff  ought  to  have  filed  a  bill  in  equity  for  an 
account."  He  refen^ed  to  Roper  v.  Holland  (3  A;  &  E.  99, 
and  4  N.  &  M.  668)  as  in  point,  and  also  Carr  v.  Roberts 
(Holt.  500).  Again,  after  referring  to  Weston  v.  Downes 
(1  Doug.  25)  and  Ponce  v.  Wells  (Cow.  818),  he  put  it 
upon  the  footing  of  a  special  contract  not  rescinded,  but 
still  remaining  open.  In  that  case  there  was  no  dispute 
about  the  amount  received ;  the  difficulty  aros^  out  of  its 
application  and  the  form  of  action.  Cresswell,  J.,  advert- 
ing to  another  point — namely,  that  the  plaintiff  should 
have  sued  in  covenant,  and  referring  thereto— -said  it  was 
palpably  an  open  trust,  under  which  something  remained 
to  be  done  by  defendant  :  "  suppose,"  he  said,  ^*  the  plain- 
tiff had  brought  his  action  on  the  covenant  (3  M.  &  &.  12), 
he  must  have  sued  for  the  surplus,  after  shewing  that  the 
trust  had  been  performed.  He  was  not  in  a  situation  to 
shew  that  fact  in  this  case ;  and  perhaps  that  may  have 
been  the  reason  why  the  present  foxm  of  action  vfBB 
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adopted  :  there,  tbe  terms  of  the  trtist  were  shewn  by  the 
deed — here,  all  is  left  in  uncertainty.  In  Roper  v.  Holland, 
cited  abore,  the  defendant  was  held  to  have  admitted  a 
specific  sum  in  hand  for  the  plaintij£ 

Bartlett  v.  Dimond  et  al.  (14  M.  &  W.  49).-^Assnmpsit 

lor  money  had  and  received ;  see  the  facts  stated  at  page 

SO,  and  shewing  the  trusts.    Parke,  B.,  said — the  plaintiff, 

in  order  to  recover,  must  shew  that  there  was  a  positive 

sarplos ;  that  was  the  main  question.    Again,  the  difficulty 

was  to  see  what  portion  of  the  money  was  received  to 

plaintiff  ^s  use  at  that  time ;  although  there  might  be  some 

ultimate  balance  coming  to  him,  it  seems  to  rest  mther  in 

oontract  than  in  property.     Pollock,  C.  B. — So  long  as  a 

tmst  continues,  a  bill  in  equity  is  the  only  remedy.    We 

think  the  moneys  received  were  originally  received  in 

trost,  and  that  tbe  trust  had  not  determined  at  the  testator's 

death*     If  that  trust  were  ended,  and  the  trustee  had  stated 

an  account — or,  in  other  words,  bad  himself  admitted  to 

the  plaintiff  that  he  held  any  sum  of  money  in  his  hands 

payable  to  him  absolutely — he  would,  with  respect  to  that 

sum,  be  a  debtor,  not  properly  a  trustee,  then  an  action 

would  have  been  maintainable  against  him.    This  is  the 

principle  upon  which  Roper  v.  Holland,  and  the  other  cases 

referred  to  by  the  Court  of  Exchequer  in  Pardee  v.  Price 

(13  M.  k  W.  282)  were  decided.    The  case  of  Allea  v. 

Jupett  (8  Taunt.  268)  seems  at  least  questionable. 

If  McVean  himself  were  plaintiff,  the  foregoing  cases 
would  cerate  against  his  right  to  recover  on  the  evidence 
adduced;  and  they  operate  with  more  force  against  the 
plaintiff^s  right,  as  to  whom  it  vests  rather  in  contmet 
Aan  in  property* 

The  action  is  not  founded  on  a  special  contmet  to  pay 
on  a  certain  event,  &c.,  but  it  is  founded  on  property,  or  a 
right  to  the  money  recovered  as  belonging  to  plaintiff  and 
received  or  held  to  his'^use.  Such  right,  the  evidence,  I 
think,  failed  to  establish;  and  the  cases  mentioned  only 
confirm  me  in  the  view  I  felt  bound  to  adopt  at  Nisi  Prius* 
As  to  the  insurance  money — ^it  is  evidently  a  nice  and 
nnsettled  point;  and,  without  seeing  the  deeds  or  title 
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uoder  which  the  defendant  holds  the  property,  is  not  csapa- 
ble  of  being  decided.    If  the  defendant  had  an  insurable 
interest,  the  policy  was  granted  in  respect  thereof,  not  in 
respect  of  McVean's  interest ;  and  I  do  not  see  on   -w^hat 
legel  principle  it  was  bis  money  and  recovered  to  his  use. 

He  is  not  liable  to  pay,  nor  is  he  charged  with  the  pre- 
miams ;  and  whatever  claim  he  may  have  in  the  premises 
must,  I  think,  be  adjusted  in  equity,  although  the  case  in 
9  East.  72  treats  it  as  a  question  of  law  ;  but  it  was  not 
a  case  strictly  between  mortgagor  and  mortgagee.     If  the 
defendant  had  no  interest,  and  yet  insured  the  mill,  w^bich 
insurance  the  insurers  paid  without  objection,  a  fortiori 
McVean  could  have  no  legal  right  thereto,  by  reason  of 
any  privity  existing  between  him  and  defendant  in  relation 
thereto.     If  McVean  is  not  entitled  to  the  proceeds  of  the 
policy  as  received  to  his  use,  the  plaintiff  cannot  be  so 
entitled  ;  and  if  McVean  is  so  entitled,  it  shews  the  money 
to  have  been  received  to  his  use,  and  not  the  plaintiffs ; 
unless,  indeed,  the  defendant  having  become  the  holder  of 
the  notes,  and  made  the  engagement  he  did  with  the  plain- 
tiff with  McVean's  assent,  alters  the  case,  and  renders  any 
surplus  found  to  remain  after  satisfaction  of  defendant's 
demand  against  McVean  received  and  held  ab  initio  for 
the  use  of^  and  therefore  had  and  received  for,  as  belonging 
to,  the  plaintiff.    I  have  reflected  on  this  view  of  the  case, 
but  cannot  bring  myself  to  regard  any  of  the  moneys  as 
received  to  plaintiff's  use,  without  more  evidence  than  was 
shewn  at  the  trial.    It  wanted  something  more  to  convert 
money  received  and  held  under  the  trusts  or  mortgages 
firom  McVean  into  money  held  for  and  belonging  to  the 
plaintiff.     With  respect,  further,  to  the  necessity  for  the 
plaintiff  to  declare  specially,  I  think  that,  it  is  in  effect  the 
case  of  the  .defendant  buying  and  taking  the  notes  as 
endorsee  of  the  plaintiff,  paying  part  down  and  promising 
to  pay  the  residue  whenever  (if  ever)  the  maker  (McVean) 
paid  him.    It  was  a  sale  of  the  notes  by  plaintiff,  on  con- 
dition or  a  conditional  purchase  by  the  defendant ;  and  the 
remedy  is  a  covenant  for  notes  sold  and  assigned,  or  a 
special  assumpsit,  if  the  consideration  has  ceased  and  the 
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promise  therefore  absolute,  and  not  for  money  had  and  re- 
ceived by  defendant  for  the  use  of  the  plaintiff. 

SuuL^iVAN,  J. — I  cannot  see  that  the  evidence  on  the  part 
of  the  plaintiff  permits  us  to  come  to  any  other  conclusion 
than  Ibis :  That  the  defendant  bought  from  the  plaintiff, 
and  the  plaintiff  assigned  to  the  defendant,  two  promissory 
notes  amounting  to  418/.  2^.  5(2.  with  interest,  which  notes 
were  made  by  Alexander  McVean,  and  were  payable  to 
the  plaintiff  or  order,  the  consideration  of  the  assignment 
being  a  payment  of  752.  in  hand ;  and,  so  far  as  we  can 
judge  from  the  obscure  and  unsatisfactory  evidence  which 
it  was  in  the  plaintiff's  power  to  adduce,  the  remaining 
consideration  being  an  undertaking  by  the  defendant  to 
pay  the  balance  of  principal  and  interest  so  soon  as  he 
should  receive  or  realize  a  sufficient  amount  from  the  sale 
or  disposal  of  certain  lands  of  McVean,  which  the  defen- 
dant vras  in  the  course  of  disposing  of  as  trustee  or  agent 
of  McVean.      The  account  between  the  defendant  and 
McVean  rendered  to  the  latter  by  the  defendant,  in  which 
the  ^whole  amount  of  the  notes  and  interest  are  charged 
against  McVean,  and  not  merely  the  sum  of  752.,  shews 
the  defendant  the  proprietor  and  holder  of  the  notes.    All 
the  parol  testimony  is  consistent  with  this  view  of  the  case ; 
and  although  it  is  possible  and  even  reasonable  to  suppose 
the  defendant  only  to  have  been  an  agent  of  the  plaintiff, 
as  we  cannot  see  his  personal  advantage  in  the  transaction, 
yet  there  is  no  evidence  to  submit  to  a  jury  upon  which 
such  a  conclusion  could  be  founded. 

If  the  defendant  had  received  the  promissory  notes  from 
the  plaintiff  for  collection  as  the  plaintiff's  agent,  paying 
him  the  sum  of  752.  out  of  funds  in  his  hands  as  trustee  for 
McVean,  and  undertaking  to  pay  the  balance  so  soon  as 
other  funds,  arising  from  the  same  source,  should  come 
into  his  hands  over  and  above  the  debt  due  to  the 
defendant  himself,  then  this  action  would  have  been  well 
conceived ;  and,  in  addition  to  proof  of  the  deposit  of  the 
notes  upon  these  terms,  it  would  only  have  been  necessary 
for  the  plaintiff  to  have  shewn  a  receipt  of  money  by  the 
defendant  in  excess  of  the  amount  of  defendant's  c^aim  on 
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McVean ;  which  money  would,  I  think,  have  been  received 
to  the  use  of  the  plaintiff,  particularly  as  the  note  transac- 
tion, whatever  it  was,  between  the  plaintiff  and  defendant, 
was  with  the  assent  and  approbation  of  the  cestui  que  trust 
McVean.  But  if,  as  the  evidence  leads  us  to  conclude, 
defendant  was  the  purchaser  of  the  notes,  and  therefore  the 
creditor  of  McVean  to  their  whole  amount,  and  debtor  to 
the  plaintiff  for  the  balance  over  and  above  the  ready 
money  payment  of  752.,  the  balance  being  payable  upon  a 
contingency — namely,  the  receipt  of  money  from  the  trust 
fund — ^then  I  do  not  see  how  the  receipt  of  that  money 
would  have  been  to  the  plaintiff's  ujse,  or  anything  but  a 
receipt  of  the  defendant's  own  money,  and  the  occurrence 
of  a  naked  event,  upon  which  the  balance  of  the  notes 
would,  under  the  agreement  between  the  defendant  and 
the  plaintiff,  become  payable. 

The  only  count  in  the  declaration  upon  which  the  plain- 
tiff can  pretend  to  recover  is  that  for  money  had  and 
received  by  the  defendant  to  his  the  plaintiff's  use ;  and, 
taking  the  evidence  in  the  light  most  favorable  to  the 
plaintiff's  claim,  I  see  no  legal  grounds  upon  which  the 
action  could  have  been  sustained  in  its  present  form,  or  on 
which  the  nonsuit  granted  in  this  case  can  be  set  aside  for 
misdirection. 

McLsAN,  J.,  concurred. 

Rule  discharged. 

In  rs  Hawkins  v.  The  Municipal  Council  of  ths 
United  Counties  of  Huron,  Perth  and  Bruce. 

a  by-law  of  a  municipal  council  is  valid  if  it  appears  on  the  face  of  it  to  be 

enacted  and  passed  07  a  municipal  body  having  authority  to  make  such  b]F- 

law  under  the  statute  12  Vic.  ch.  81. 
A  variance  in  stating  the  legal  name  of  such  mnnicipal  corporation  in  a  by-law 

will  not  invalidate  such  by-law,  if  it  appears  on  the  face  of  it  to  be  enacted 

and  passed  by  a  corporation  having  authority  to  pass  it. 
Municipal  corporations,  under  12  Vic.  ch.  81,  may  by  a  subsequent  b]^law 

impose  an  additional  rate  to  provide  for  any  deficiency  in  the  sum  levied  under 

a  previous  by-law  for  payment  of  debts  incurred  previous  to  the  first  of 

January  1849. 

This  is  a  rule  calling  on  the  municipal  council  to  shew 
cause  why  the  by-law  passed  in  the  January  and  February 
sessions  of  such  council  in  1850,  entitled  ^^  a  by-law  to 
authorize  the  levying  o(  one  half-penny  per  pouad  upon  all 
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lands  liable  to  assessment,  and  one  half-penny  per  pound 
upon  all  other  ratable  property  liable  to  be  taxed  within 
ibe  united  counties  of  Huron,  Perth  and  Brace,"  should 
not  be  quashed,  on  the  grounds : — 

Iflt.  Xhat  it  does  not  distinguish  what  part  of  the 
4,8501.  10s.  5\d.  therein  mentioned  was  a  debt  bona  fide 
doe  before  the  1st  January  1849,  and  what  part  a  liability 
beoomiug  due  thereafter. 

SiicL  That  it  is  bad  and  void  for  uncertainty,  and  does 
not  sufficiently  shew  in  the  enacting  part  wfiether  the  sum 
of  one  half-penny  in  the  pound  therein  mentioned  to  be 
niaed  and  levied  is  to  be  rated  upon  lands  alone,  or  upon 
lands  and  other  ratable  property ;  and  if  to  be  rated  upon 
lands  alone,  that  it  is  illegal,  as  the  council  cannot  direct 
any  rate  to  be  levied  solely  on  one  particular  class  of  ratable 
pioperty. 

Sid.  That  it  does  not  enact  that  a  specified  sum  shall  be 
niaed,  and  then  declare  a  rate  for  paying  the  same,  as  it 
ought  to  have  done,  but  assumes  to  impose  a  tax  of  one 
half-penny  in  the  pound,  which  the  council  had  no  right 
to  do,  and  which  may  prove  permanent. 

4th.  That  it  does  not  appoint  any  definite  period  of  time 
ibr  which  it  shall  continue  in  force,  or  shew  that  the  sum  of 
one  half^nny  per  pound  will  at  any  time  suflEice  to  satisfy 
the  said  debt  of  4,850L  lOs.  S^d. 

5th.  That  it  pr6vides  no  definite  period  at  which,  or  in- 
stalments by  which  the  said  debt  of  4,850/.  lOs.  5^d.  shall 
be  paid,  and  that  no  default  can  be  shewn  thereunder. 

6th.  That  it  does  not  appear  whether  the  said  sum  of 
4)8501.  10s.  5il^.,  or  what  part  thereof,  was  bona  fide  due 
brfore  the  Ist  January  1849— it  not  being  competent  for  the 
aaid  council  to  pass  any  such  by-law  for  the  payment  of 
any  liability  to  become  bona  fide  due  after  the  said  1st  of 
January. 

7th.  That  it  is  not  enacted  by  or  in  the  legal  name  of  the 
council,  and  is  therefore  inefiective.  The  name  used  is 
^*  The  Warden  and  County  Council  of  the  said  United  Coun- 
ties of  Huron,  Perth  and  Bruce,  in  council  assembled,  by 
▼iitoe  of  the  powers  vested  in  them  by  12  Vic.  ch.  81.^' 

K  VOL.  n. 
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8tb.  That  it  was  not  competent  to  the  said  eoancil^  by 
one  by-law,  to  direct  any  special  rate  to  be  levied  in  fntuxe 
years  for  the  payment  of  a  debt  due  before  the)  1st  Januaiy 
1849. 

9th.  That  it  enacts  that  the  said  rate  of  one  half-peony 
in  the  ponnd  shall  be  levied  in  the  first  instance  upon  landa 
and  other  ratable  property — whiqh  is  illegal. 

lOth.  On  grounds  disclosed  in  affidavits  and  papers  filed. 

The  by-law  in  question  is  entitled  as  above,  and  after 
reciting  that  it  appeared  by  the  general  statement  of  liabili* 
ties  and  debts  laid  before  the  said  council  that  the  late 
municipal  council  of  the  district  of  Huron  was,  prior  to  the 
first  day  of  January  1849,  in  debt  to  a  large  amount — that 
is  to  say,  to  the  amount  of  4,8501.  lOs.  d^d,  with  interest— 
and  that  it  was  necessary  and  expedient  that  the  sum  of 
6,850{.  10«.  b^d.  should  be  raised,  levied  and  collected,  to 
meet  the  demand  on  the  said  late  district  of  Huron,  enacted : 

Ist.  By  the  warden  and  county  council  of  the  said  united 
counties  of  Huron,  Perth  and  Bruce,  in  council  assembled^ 
by  virtue  of  the  powers  vested  in  them  by  the  act  of  Id 
Victoria,  ch.  81,  that  the  sum  of  one  half-penny  per  pound 
upon  all  lands  liable  to  assessment  within  the  said  united 
counties  be  levied  and  raised  on  such  lands  and  other  rata* 
Ue  property,  for  the  purpose  of  paying  off  the  said  sum  of 
4,850/.  lOs.  S^d.  with  interest. 

2nd.  That  this  by-law  should  be  and  remain  in  force 
until  the  whole  of  the  above  debt  of  4,8502.  10«.  S^d.  and 
interest  thereon,  and  to  accrue  thereon,  should  be  fully  di»» 
charged  and  satisfied,  or  until  the  same  might  be  altered 
or  repealed  by  any  act  or  acts  oi  the  legislature  of  the 
province. 

Srd.  That  for  the  purpose  of  fully  carrying  out  the  inten* 
tion  of  that  by-law,  the  collector  in  each  township,  after 
receiving  a  certified  copy  of  the  assessment  roll,  should 
and  might  demand  from  every  person  whose  name  appeared 
upon  the  same  the  sum  rated  or  charged  against  such  per* 
son ;  and  if,  after  the  space  of  fourteen  days  from  the  time 
of  such  demand,  the  party  refused  or  neglected  to  pay  the 
said  sum  so  rated  or  charged  against  him  as  aforesaid,  the 
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cfdlector,  tipon  oath  of  having  made  sach  demand,  takei^ 
befoie  any  magistrate  within  the  said  united  counties,  should 
be  entitled  to  demand  a  warrant  to  levy  the  same  upon  the 
goods  and  chattels  of  the  person  so  refusing ;  and  upon 
leeeipt  thereof,  the  said  collector,  or  any  constable  within 
the  said  counties,  should  further  levy  the  same  by  distress 
and  sale  firom  the  goods  and  chattels  of  the  person  so  re- 
fusing, rendering  the  overplus,  if  any,  after  deducting  the 
Fsles  and  charges  and  expenses  of  distress  and  sale,  unto 
the  owner  of  the  said  goods. 

4th.  That  in  case  any  person  or  persons  who  should  be 
liable  to  pay  the  said  rates  aforesaid  removed  from  the 
said  township  in  wbich  he  had  been  assessed  for  the  said 
rates,  and  resided  in  another  township  within  the  said 
united  counties,  it  should  be  lawful  for  the  collector  or 
eoaalable  to  procure  a  magistrate's  warrant  to  /oUow  such 
person  or  persons  into  any  other  township  in  the  said  united 
counties,  and  levy  the  amount  by  distress  and  sale  as  afore- 
saidy  provided  the  person  or  persons  refused  to  pay  the  same 
upon  demand  being  first  made  as  aforesaid. 

At  the  same  time  another  rule  was  granted,  calling  on 
Ac  said  municipal  council  to  shew  cause  why  the  by-law 
framed  at  the  special  session  of  the  said  council,  convened 
by  the  warden  and  held  at  the  Huron  Hotel,  Goderich,  on 
Tuesday  the  6th  April  1850,  entitled  ^^A  by-law  to  authorise 
the  levying  of  l^d.  per  pound  upon  all  lands  liable  to 
assessment,  and  l^d.  per  pound  upon  all  other  ratable 
propetty  liable  to  be  taxed  in  the  united  counties  of 
Huron,  Perth  and  Bruce,"  should  not  be  quashed,  on  the 
grounds: 

1st  That  it  appeared  to  be  a  second  by-law  passed  by 
the  said  council  for  the  purpose  of  liquidating  debts  of  the 
said  united  counties  due  before  the  1st  of  January  1849, 
which  debts  had  been  the  subject  of  a  previous  by-law  and 
ppovision  once  before  made  for  the  liquidation  thereof. 

Snd,  That  it  does  not  distinctly  state  the  former  provision 

.  therein  referred  to  was  insufficient  for  such  purpose,  but 

merely  inferentially  that  the  warden  of  the  said  council, 

finding  it  so,  convened  a  meeting  of  the  council  for  the 
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consideration  of  finaneiai  difficulties  of  the  said  counties, 
and  as  to  the  debts  bona  fide  due  before  the  said  period,  or 
the  balance  thereof  Unsatisfied. 

Srd.  That  it  is  not  enacted  by  or  in  the  legal  name  of  the 
said  municipal  corporation,  and  is  therefore  ineffective 
(ante  No.  7).  The  name  used  is  "  by  the  wardens  and 
county  council  of  the  said  united  counties  of  Huron,  Perth 
and  Bruce,  in  special  council  assembled,  by  virtue  of  the 
power  vested  in  them  by  the  act  of  12  Vic.  ch.  81." 

4th.  That  it  does  not  limit  or  fix  an^  precise  «um  to  be 
raised  and  levied  by  the  authority  thereof,  but  imposes  a 
tax  of  lid.  in  the  pound  on  lands  and  other  ratable  property 
within  the  said  counties,  which  was  illegal  and  beyond  the 
power  of  the  said  council. 

5th.  That  it  does  not  declare  what  portion  of  the 
4,8502.  10^..  6\d.  therein  mentioned  remained  unsatisfied 
at  the  date  thereof,  nor  does  it  state  how  much  thereof  was 
bona  fide  due  before  the  said  1st  January  1849,  or  fix  any 
time  for  the  payment  thereof  either  in  whole  or  by  instal- 
ments, or  the  duration  of  the  said  by-law  itself,  but  creates  a 
tax  which,  for  all  that  appears  by  the  said  by-law,  continues 
for  an  indefinite  period,  upon  property  within  the  said 
counties,  and  contemplates  the  payment  of  future  as  weU 
as  past  debts. 

6ih.  That  it  is  illegal  and  beyond  the  powers  of  the  said 
eouncil,  in  seeking^to  impose  a  special  rate,  to  extend  to 
future  years  for  the  payment  of  debts  due  before  the  1st  ot 
January  1849,  and  also  for  the  payment  of  future  debts. 

7tb.  That  it  seeks  to  impose  a  sum  beyond  the  jurisdic- 
tion of  the  said  council,  and 

8th.  On  grounds  disclosed  in  affidavits  and  papers  filed. 
•  This  last  mentioned  by-law,  as  above  stated,  after  reciting 
that  iEit  the  sittings  of  the  municipal  council  of  the  united 
counties  of  Huron,  Perth  and  Bruce,  held  in  the  town  of 
Goderich  on  the  28th  January  1850,  a  by-law  was  passed 
authorising  the  levying  and  raising  one  half-penny  per 
pound  upon  all  lands  liable  to^  assessment  within  the  said 
united  counties,  and  one  half-penny  per  pound  upon  all 
other  property  liable  to  be  taxed  within  the  said  conntiesr, 
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Cor  the  purpose  of  paying  off  the  amount  of  debt  dae  by 
the  late  district  of  Huron,  prior  to  the  Ist  January  1849— 
that  18  to  say,  the  sum  of  4,8502.  lOs.  5{d. 

And  that  the  warden  of  the  said  united  counties,  finding 
that  tbe  provision  so  made  as  aforesaid  was  totally  insuffi- 
cient to  meet  the  liabilities  of  the  said  united  counties, 
eoQvened  a  special  meeting  of  the  said  municipal  council, 
to  be  holden  at  Goderich  on  Tuesday  the  16th  April  1850, 
to  take  into  consideration  the  principal  difficulties  of  the 
odd  onited  counties,  and  to  make  further  provision  for 
paying  the  debts  of  the  same  ;  and  that  such  special  meet- 
ing did,  on  the  16th  of  April  1850,  meet  at  tbe  Huron  Hotel, 
Goderich,  and  passed  a  resolution  to  the  effect  that  an  ad- 
ditional sum  of  l^d.  per  pound  upon  all  lands  liable  to  be 
taxed  within  the  said  united  counties,  and  IJd.  per  pound 
upon  all  other  ratable  property  within  the  same,  be  raised, 
kvied  and  collected  within  the  same,  in  addition  to  the  rates 
imposed  under  the  by-law  passed  on  the  28th  January  last 
past,  for  the  purpose  of  reducing  the  debts  due  by  the  said 
eonnties  prior  to  the  1st  January  1849,  enacted  by,  &c. 

Ist.  That  the  sum  of  1  Jd.  per  pound  upon  all  lands  liable 
to  assessment  within  the  said  united  counties,  and  l^d.  per 
pound  upon  all  other  ratable  property  within  the  said  united 
ocmnties,  be  raised,  levied  and  collected  within  the  said 
eonnties  for  the  purpose  of  reducing  the  debts  due  by  the 
said  counties  prior  to  the  1st  of  January  1849  and  interest 
en  tbe  same,  in  addition  to  the  sum  of  one  half-penny  per 
ponnd  upon  all  landsliable  to  assessment  and  one  half-penny 
per  pound  upon  all  other  property  liable  to  be  taxed  within 
the  said  counties  and  alrAidy  imposed  by  a  by-law  passed 
at  tbe  late  meeting  of  the  said  council  in  January  last  past. 
2od«  ThAt  this  by-law  should  be  and  remain  in  full  force 
until  the  whole  of  the  debts  of  the  said  united  counties,  and 
interest  thereon  and  to  accrue  thereon,  should  be  fully  dis- 
charged and  satisfied,  or  until  the  same  might  be  altered  or 
repealed  by  any  act  or  acts  of  the  legislature  of  the  province. 
&d.  That  all  arrears  of  taxes  then  due  to  the  said  united 
ooonlies  be  appropriated  towards  liquidating  the  said  debt 
of  the  said  united  counties  as  soon  as  the  said  arrears  of 
tixes  aie  paid. 
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4Ui.  That,  fcc^  similar  to  No.  3  of  the  fiist  b3r4aw,  ejc- 
eept  that  the  word  **  forthwith^'  is  aabatitoted  fox  the  word 
"farther.*' 

6th«  Similar  to  No.  4  of  the  first  by-law  (a). 

Cause  was  shewn  by  Qunenmj  Q.  C^  and  SlrachiMn^ 
wboeonteDded: 

1st.  That  the  recitals  to  the  by-laws  sufficiently  state  the 
debts  and  amonnt  thereof,  and  that  the  by-laws  are  valid 
nnder  18  Vic*  ch.  81,  sec.  182,  which  qieaks  only  of  debts 
f^TT«^"g  on  the  1st  Jaaoary  1849,  and  not  debts  theieafier 
incorred. — Conger  v.  County  Council  of  Peterbc»o',  (U.  C^ 
Q.B.R.) 

2nd«  That  an  omission  in  transcribing  the  by-law  has 
manifestly  occurred,  as  seen  by  comparing  the  language  of 
it  with  the  title  and  with  the  second  by-law,  which  is  acco* 
rately  worded ;  but  that  it  is  sufficiently  certain  that  it  im^ 
poses  the  rate  upon  all  property  liable  to  assessment,  and 
that  it  riiould  be  so  construed. 

Srd.  That  it  must  be  intended  to  be  a  by-law  under  the 
proTiBiDns  of  section  18S,  and  to  be  construed  favorably 
according  to  the  intent ;  that  it  is  incumbent  on  the  relator 
to  show  that  it  is  invalid,  whether  on  the  face  of  it  or  l^ 
pnxrf  of  extraneous  facts ;  that  it  is,  at  all  events,  a  good  rate 
once,  oi  for  one  year,  whether  the  amount  be  sufficient  or 
insufficient  not  appearing  on  the  face  of  it,  or  even  proved 
sItiifMie,  and  that  it  is  repealed  after  the  year  1850  by  the 
IS  &  14  Vic.  ch.  66,  sec.  1,  if  not  in  toto,  the  saviu^  clause 
in  the  last  act  only  relating  to  by-laws  passed  exclusively 
for  that  year. 

4th.  That  the  4th  objection  is  iftunaterial  since  the  repeal 
oi  the  by-laws,  and  so  of  the  other  objections.  That  if  good 
in  part,  the  rule  cannot  be  granted  to  set  it  aside  in  toto, 
and  that  if  good  for  one  year  and  void  for  uncertainty  as  to 
future  years,  it  would  not  be  illegal,  in  which  event  only 
the  Court  can  quash  it.  As  to  the  objection  of  misnomer, 
he  treated  it  as  untenable. 

McDonaldj  in  reply,  contended : — that  the  by-laws  were 

(«)  IbMbj-temanwoiMiBthapNMtttiihoygbrasMiatbtfpaitteiim 
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not  lepealed  in  toto :  that  tbey  a£fect  lands  in  the  united 

eoonties  of  Huron,  Perth  and  Brace  for  the  year  1850  at 

ill  events,  and  if  illegal  in  that  respect  may  be  quashed : 

that  under  them  the  lands  of  Mr.  Hawkins  might  be  sold, 

and  that  the  first  was  clearly  bad  for  uncertainty  and  for 

not  applying  the  rate  to  all  other  ratable  property  as  well 

as  land  :    that  the  misnomer  had  not  been  answered,  and 

was  alone  a  fatal  objection  to  both  by-laws,  referring  to  the 

varioos  clauses  of  IS  Vic.  ch.  81,  prescribing  the  names  of 

the  diffisient  municipal  bodies  thereby  created,  and  which 

ought  to  be  strictly  adhered  to. — Attorney  General  v.  Mayor 

and  Burgesses  of  Worcester  (8  Phillip,  S),  Rochester  v.  Lee 

(15  Simmons,  376) :  that  sec.  185  speaks  of  by-laws  lawfully 

made  by  any  mtinicipal  corporation  under  that  act,  but  no 

ioeh  name  as  the  warden  and  county  council  is  anywhere 

ased :  that  the  by-laws  are  not  under  sec.  182,  for  if  they 

were  they  should  recite  the  debts  to  be  bona  fide  due, 

whereas,  for  all  that  appears,  the  debt  in  question  may  not 

be  doe  or  payable  for  years  to  come :  that  the  objection  to 

Aie  first  by-law  is  valid — that  it  does  not  include  all  ratable 

pvoperty,  but  only  one  half-penny  in  the  pound  upon  lands^ 

lo  be  feyied  and  raised  out  of  such  lands  and  other  ratable 

pioperty,  whereas  it  ought  to  have  been  a  named  sum,  or 

so  much  in  the  pound  upon  all  ratable  property  within  the 

locality :  that  it  is  not  a  law  for  levying  a  rate,  but  imposing 

a  tax,  and  requires  the  utmost  certainty,  referring  to  sees.. 

176, 177,  and  59  Geo.  III.  ch.  7,  sec.  7 ;  7  B.  &  C.  722  ; 

Rex  V.  Justices  of  Glamorganshire  (16  Jurist,  196):  that 

several  by-laws  or  rates  cannot  be  made  in  the  same  year 

oa  Ite  same  subject,  and  that  sec.  182  contemplates  only 

one,  and  that  the  interpretation  clause,  section  1^10,  only 

applies  where  one  or  more  the  singular  or  plural  might  be 

equally  adopted,  and  that  here  it  would  be  repugnant  to,  or 

inconsistent  with  the  context. 

Maoaulat,  C.  J. — ^The  statutes  more  immediately  appli- 
eaUeare: — 

12  Vic.  ch.  81,  sees.  S2  &  3S — incorporating  counties 
by  the  name  of  the  municipal  council  of  such  counties. 

\t  Vic.  ch.  96 — ^relative  to  the  united  cpunties  of  Huron^ 
Perth  and  Biooe. 
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12  Vic.  eh.  81,  sec.  41 — empowering  the  municipal 
council  of  each  coonty  to  make  a  by-law  or  by-laws  £ow 
each  or  any  of  the  purposes  therein  mentioned,  and  among^ 
others,   by  No.  22,   for  raising,  buying,  collecting  and 
appropriating  such  moneys  as  may  be  required  for  all  cnt 
any  of  the  purposes  aforesaid,  either  by  way  of  tolls,  &€X., 
or  by  means  of  a  rate  or  rates  to  be  assessed  equally  on 
the  whole  ratable  property  of  such  county  liable  to  assess- 
ment, according  to  any  law  which  shall  be  in  force  in 
Upper  Canada  concerning  rates  and  assessments — See 
IS  &  14  Vic.  ch.  67,  sec.  931,  and  No.  2S,  for  repealing^ 
altering  or  amending  by-laws,  &c. ;  also  sec.  120,  that  in 
future  the  collectors^  rolls  shall  contain  the  amount  of  the 
assessed  value  of  the  real,  and  also  the  amount  of  the 
assessed  value  of  the  personal  property  of  each  person 
whose  name  shall  appear  on  such  roll,  as  well  as  the 
amount  to  be  collected  from  such  person. 

Sec.  176 — All  debts,  liabilities  and  obligations  of  former 
corporations,  of  what  kind  soever  or  in  what  manner  soever 
secured,  shall  become  debts,  liabilities  and  obligations  of 
such  new  corporation,  secured  and  payable  in  like  manner 
and  upon  the  same  terms  and  conditions,  to  be  reserved 
and  enforced  if  not  pcdd  or  performed  in  the  same  manner 
as  they  would  have  been  recovered  from  or  might  have 
been  enforced  against  such  former  corporation,  or  otherwise 
as  by  this  act  provided. 

Sec.  176 — ^That  it  shall  be  the  duty  of  every  such  muni« 
cipal  corporation  to  take  cha^e  of  any  debts  which  may 
be  due  by  the  locality  over  which  it  has  jurisdiction,  and 
to  direct  the  levy  by  tax  upon  the  same  of  such  s^m  in 
each  year  as  shall  be  necessary  tot  the  payment  of  the 
interest  thereon,  and  as  shall  be  sufficient  to  pay  off  the 
principal  according  to  the  contracts  and  obligations  which 
shall  have  been  entered  into  in  that  behalf. 

Sec.  177 — That  it  shall  be  the  duty  of  such  municipal 
corporations,  respectively,  to  cause  to  be  assessed  and  levied 
upon  the  whole  ratable  property  in  their  counties,  &c.,  a 
sufficient  sum  of  money  in  each  year  to  pay  all  debts  in- 
purred  or  which  shall  be  incurred,  with  the  interest  which 
shall  fall  due  or  become  payable  within  the  year,  &o. 
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See.  179  provides  for  enforcing  execution  against  muni- 
dpal  corporations. 

Sec,  182 — ^That  with  respect  to  any  debt  bona  fide  due 
by  any  district  municipal  council,  &o.,  prior  to  the  1st  of 
January  1849,  it  shall  and  may  be  lawful  for  the  municipal 
corporation  by  this  act  substituted  therefor,  at  any  time 
within  a  year  from  the  commencement  of  this  act  (1st 
January  1850),  to  pass  a  by-law  providing  for  the  liquida-  ^ 
tion  of  such  debt,  and  upon  such  by-law  being  approved 
by  the  governor  and  council,  the  provisions  of  sec.  179 
shall  not  apply  to  such  debt  until  default  in  raising  or 
applying  the  necessary  funds,  &c. 

Sec.  155 — That  any  resident,  &c.,  or  for  any  other  person 

baring  an  interest  in  the  provisions  of 'any  by-law,  &c.,  to 

obtain  a  certified  copy  thereof  under  the^^hand  of  the  county 

clerk,  and  the  seal  of  the  municipal  corporation  of  which 

he  is  the  officer,  and  the  Court  of  Queen's  Bench  or  Common 

Pleas  may  be  moved,  &c.,  to  quash  such  by-law ;  and  if  it 

shall  appear  to  the  said  court  that  such  by-law  is  in  the 

whole  or  in  part  illegal,  it  shaJl  be  lawful,  upon  the  return 

of  the  rale  to  shew  cause  as  therein  provided,  to  order  such 

by-law  to  be  quashed  in  the  whole  or  in  part ;  and  if  it  shall 

appear  to  the  said  court  that  such  by-law  is  legal  in  the 

whole  or  in  the  part  complained  of^  to  award  costs  in  favor 

of  the  corporation,  or  otherwise  against  such  corporation. 

Sec.  210 — ^To  be  construed  liberally  to  affect  its  true 
intent,  meaning  and  spirit. 

IS  &  14  Vic.  ch.  66,  sec.  1,  at  the  end — ^repealed  all 
by-laws,  rules  and  regulations  of  county  municipal  coun- 
cils, &c.,  imposing  rates  or  assessments,  or  providing  for  the 
collection  thereof,  except  in  so  far  as  the  same  might  affect 
aoyratesor  taxes  forthe  then  present  year  (1850),  or  any  rates 
or  taxes  which  had  accrued  and  were  actually  due,  &c. 

lb.  ch.  64,  sec.  14 — ^That  no  by-law  passed  by  any  muni- 
cipal council,  &c.,  in  accordance  with  the  requirements  of 
the  177th  section  of  12  Vic.  ch.  81,  for  imposing  a  special 
rate  to  be  levied  in  each  year  for  the  payment  of  any  debt 
•  created  by  loan  or  otherwise,  shall  be  repealed  by  the  13th 
fc  14th  Vic.  ch.  66 ;  but  notwithstanding  anything  in  that 

L  VOL.  II. 
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act  contained,  every  such  by4aw  shall  remain  in  force 
until  the  debt  to  which  it  relates  and  the  interest  thereon 
shall  be  fully  paid  and  discharged* 

The  two  by-laws  may  be  considered  together  in  relation 
to  the  principal  objections : 

ist.  The  first  in  order  is  the  seventh  objection  to  the  firsts 
and  the  third  (Ejection  to  the  last  by*law,  being  the  alleged 
misnomer  in  the  name  used  by  the  municipal  council  in 
making  the  by-laws  in  question. 

2nd.  The  first  and  sixth  objection  to  the  first  by-law  am 
substantially  the  same — ^namely,  that  it  does  not  appear 
whether  the  whole  of  the  said  sum  of  4,8502.  10^.  6j[d* 
was  bona  fide  due  before  the  1st  of  January  1849  ;  nor,  if 
only  a  part  thereof,  what  part  was  so  due,  as  disti^gaished 
from  the  portion  booming  due  thereafter. 

The  fifth  objection  to  the  second  by-law  is  similar — 
namely,  that  it  does  not  declare  what  portion  of  the  aaid 
debt  remained  unsatisfied  at  the  date  thereof,  nor  state  how 
much  thereof  was  bona  fide  due  before  the  1st  January  1849« 

The  third  objection  to  the  first,  and  the  fourth  objection 
to  the  second  by-law  are  similar — ^namely,  that  they  do  not 
enact,  limit  or  fix  any  specific  or  precise  sum  to  be  raised 
and  levied,  and  then  declare  a  rate  for  paying  the  eiame^ 
but  assume  to  impose  a  tax  of  {d.  and  l^d.  in  the  pound 
respectively,  which  the  council  had  no  power  to  do. 

4th.  The  fourth  and  fifth  objections  to  the  firet  by-law, 
and  the  latter  part  of  the  fifth  objection  to  the  second  9M 
alike — ^namely,  that  neither  appoints  any  definite  period  at 
which,  or  instalments  by  which  the  said  debt  shall  be  paid, 
nor  for  which  they  shall  continue  in  force,  or  shew  that  the 
sum  to  be  levied  will  at  any  time  suffice  to  satisfy  the  aaid 
debt,  but  that  they  create  taxes  which  (for  all  that  appears) 
may  continue  for  an  indefinite  period,  and  contemplate  the 
payment  of  future  as  well  as  past  debts. 

5th.  The  eighth  objection  to  the  first,  and  the  sixth  to 
the  second  by-law,  are — that  it  was  not  within  the  power 
of  the  council  thereby  to  direct  special  rates  to  be  levied  in 
future  years,  for  the  payment  of  a  debt  due  before  the  1st  of 
January  1849. 
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6th.  The  ninth  and  lenlh  objection  to  the  first,  and  the 
Mveoth  and  eighth  to  the  second  by-law,  are  general — that 
the  rates  are  illegal,  beyond  the  jurisdiction  of  the  council, 
and  that  they  are  invalid  upon  the  grounds  disclosed  in  the 
affidavita  filed. 

7th.  The  second  .objection  to  the  first  by-law  is  peculiar 
to  that  one,  and  the  first  and  second  objections  to  the  second 
by-law  aj^ly  exclusively  thereto. 

The  names  of  the  county  councils  are  prescribed  by  the 
•latate  12*  Vic.  ch.  81,  sec.  82,  which  enacts  that  the  powers 
of  sach  corporations  shall  be  exercised  by  and  through  and 
in  the  name  of  the  municipal  council  of  such  county ;  the 
Bame  used  is  ^^the  warden  and  county  council  of  the 
united  counties  of  Huron,  Perth  and  brace,  in  council 
assembled" — ^that  is,  the  by-laws  are  stated  to  be  made  by 
ibeoi.     The  former  act  of  4  &  5  Vic.  oh.  10,  sec.  1,  enacted 
that  the  powers  of  the  corporations  thereby  created  should 
be  exercised  by  and. through  the  name  of  the  council  of  the 
district    The  statute  9  Vic.  ch.  40,  sec.  7,  speaks  of  them 
as  district  or  municipal  councils,  and  in  sec.  8  as  municipal 
or  district  councils.    The  statute  12  Vic.  ch.  81,  sec.  S3, 
deelares  who  shall  constitute  the  municipal  council  of  each 
county,  and  sec.  34  provides  for  the  election  of  one  of  their 
inunber  as  warden,  who  shall  preside  and  be  head  of  the 
corporation.    Sec.  41  empowers  the  municipal  council  to 
make  by-laws ;  and. by  sec.  168,  in  case  of  equality  of  votes 
ct  the  others,  exclusive  of  the  person  presiding,  he  shall 
have  a  casting  vote  ;  and  all  by-laws  are,  by  sec.  198,  to 
be  authenticated  by  the  seal  of  the  corporation,  or  the  sig- 
nature of  the  head  thereof,  or  of  the  person  who  presided 
at  the  passing  thereof.     The  by-laws  in  question  appear  to 
have  been  thus  authenticated. 

The  cases  cited  from  2  Phillips,  S,  and  15  Simmons, 
376,  do  not  appear  to  me. to  shew  this  objection  fatal 
to  Uie  by-laws,  nor  are  we  to  try  their  validity  under 
siich  objections  as  if  they  were  special  demurrers  to  pleas 
•in  abatement.  Many  cases  show  that  literal  variances  in 
the  use  of  corporate  names,  if  substantially  correct,  are 
immaterial.— Gary,  44 ;  10  Cio.  122  b. ;  Moor,  581 ;  Jenk. 
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99;  Sal.  434;  2  Ld.  Ray.  1289;  Gilb.  Rep.  250;  1  And. 
23, 190, 202, 219,  248  ;  1  Leo.  39  ;  1  Saund.  340 ;  1  B.  &  P- 
40,  42,  344;  6  Taunt.  467 ;  2  Mar.  174;  1  C.  &  P.  669  ; 
R.  &  M.  190;  7  Taunl.  646;  1  Moor,  267;  1  C.  M.  &  R. 
296 ;  Stephens  on  Corporations,  164,  418  ;  .16  Ju.  15,  190* 

I  find  no  case  in  point  of  the  objection  of  misnomer  to 
a  name  used  in  a  by-law-;  the  objections  relate  principally 
to  deeds  and  conveyances,  but  I  perceive  no  material  dis- 
tinction in  principle;  the  name  adopted  is  substantially^ 
although  not  literally,  that  given  by  the  statute.  If  the 
warden  and  county  council,  or  the  county  council  (which 
is  the  body  authorised)  passed  the  by-laws,  the  municipal 
council  passed  them,  for  the  county  councU  and  the  muni- 
cipal council  of  the  county  is  the  same,  and  there  is  no 
room  for  uncertainty  or  doubt  respecting  its  identity.  I 
am  disposed  therefore  to  hold  the  name  sufficient,  there 
being  no  doubt -(however  named)  but  that  the  municipal 
council  of  these  counties  did  in  fact  make  the  bylaws ; 
and  I  entertain  the  opinion  that  if  they  were  traversed  in  a 
replication  to  a  plea  justifying  under  them  as  passed  by  the 
municipal  council  of  the  counties,  &c.,  using  their  correct 
name,  they  would  support  the  plea  in  evidence,  and  that 
the  variance  would  not  constitute  a  fatal  objection. 

Secondly,  I  think  it  must  be  intended  that  the  whole  sum   . 
of  4,850/.  lOs.  6id.  was  due  before  the  1st  Janua^  1849. 
I  perceive  no  room  to  presume  any  part  of  it  a  present 
debt  to  be  paid  at  a  future  limited  time. 

The  first  by-law  recites  that  the  late  municipal  council 
of  the  district  of  Huron  was,  prior  to  the  f st  January  1849, 
in  debt  to  a  large  amount — that  is  to  say,  to  the  amount  of 
4,8502.  10^.  5^(2.,  with  interest  (not  however  stating  from 
what  day)  which  sum  it  was  expedient  to  raise  to  meet  the 
demands  on  the  said  late  district.  The  last  by-law  distinctly 
states  the  debt  to  be  due.  The  statute  12  Vic.  ch.  81,  sec. 
182,  mentions  debts  bona  Jidedne  prior  to  the  1st  January 
1849.  The  by-laws  do  not  use  the  words  ^^bona  fidsj^^ 
but  if  the  debt  is  admitted  to  be  in  fact  due,  it  must  be 
presumed,  unless  the  contrary  is  shewn,  to  be  bona  fide  due. 
I  see  no  reason  for  placing  any  other  construction  upon 
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theni ;  and  if  in  fact  the  debt  was  due,  the  uncertainty  in 
the  recital  would  not  make  the  by-law  void  or  illegal. 

The  first  by-law  may  be  read  as  directing  one  half-penny 
in  the  pound  upon  the  assessed  value  of  all  lands  liable  to 
assessment,  in  order  to  determine  the  amount  to  be  raised, 
and  then  as  directing  the  amount  so  ascertained  to  be  levied 
oat  of  such  lands  and  other  ratable  property  to  be  appor- 
tioned accordingly ;  in  which  event  the  sum  so  apportioned 
would  of  course  be  less  than  one  half-penny  in  the  pound 
apon  the  whole.  The  reading  contended  for  by  the  muni- 
cipal council  is,  one  half-penny  in  the  pound  to  be  levied 
and  raised  upon  all  lands  liable  to  assessment  and  other 
ratable  property ;  and,  referring  to  the  title  (which  I  regard 
as  a  i^art  of  the  by-law),  and  to  the  recital  to  the  second 
by-law  of  the  16th  of  April,  and  construing  both  together, 
it  will  be  manifest  that  such  was  the  intention,  though  im- 
perfectly expressed,  apparently  owing  to  the  accidental 
omission  of  a  few  words  in  transcribing  the  fair  copy  from 
the  draft  of  the  by-law  ;  and  I  think  it  should  be  construed, 
so  far  as  it  reasonably  can,  to  fulfil  the  inlent.  The  words 
"  one  half-penny  per  pound  upon  all  lands  liable  to  assess- 
ment" leave  it  questionable  what  is.  meant,  unless  it  be 
one  half-penny  per' pound,  not  upon  all  lands,  but  upon  the 
aforesaid  value  thereof. 

I  think  the  by-law  may,  without  violence,  be  understood 
as  in  the  first  place  mentioning  lands  liable  to  assessment, 
in  order  to  designate  the  lands  to  which  it  was  to  relate, 
and  having  done  so,  then  enacting  that  one  half-penny  in 
the  pound  should  be  levied  and  raised  on  such  lands  and 
other  ratable  property  ;  and,  as  it  will  best  accord  with  the 
intention,  I  am  disposed  to  adopt  this  view,  and  to  read  it 
as  if  it  bad  said  one  half-penny  in  the  pound  to  be  levied 
and  raised  on  all  lands  liable  to  assessment,  and  other  rata- 
ble property.  Then,  as  to  the  uncertainty  touching  the 
meaning  of  ^^  one  half-penny  in  the  pound  on  such  lands 
and  property,"  whether  upon  their  full  or  yearly  value,  or 
once  for  all,  or  repeatedly,  or  periodically,  or  yearly,  or 
bow  otherwise,  there  is  an  ambiguity  upon  this  head  ;  but 
considering  that  the  usual  course  of  proceeding  in  Upper 
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Canada,  from  the  beginning,  has  been  by  yearly  i 
ments  of  lands  and  certain  personal  property  at  a  value  fixed 
by  statute,  and  that  the  district  or  county  rates  have  usually 
been  declared  at  so  much  in  the  pound  upon  such  value  for 
the  year,  and  that  the  rate  per  pound  was  until  very  recently 
limited  in  amount  by  statute,  and  adverting  to  the  lan- 
guage of  the  legislature  in  the  statute  13  &  14  Vic.  ch.  67, 
sees.  10  &  11, 1  am  disposed  to  hold  that,  as  used  in  this 
by-law,  the  words  "  one  half-penny  in  the  pound  "  should 
be  construed  to  mean  yearly  rale  for  that  sum  upon  the 
assessed  value  of  the  ratable  property  mentioned  therein. 

By  sec.  10x)f  13  &  14  Vic.  ch.  67,  it  was  enacted  that 
all  taxes  which  had  been  levied  and  assessed  during  tbe 
present  year,  1850  (see  sec.  68),  should  be  held  and  taken 
to  be  the  taxes  for  that  year,  ending  the  3 1st  December, 
and  that  thereafter  the  taxes  levied  or  assessed  for  any  year 
should  in  all  cases  be  considered  and  taken  to  have  been 
imposed  for  the  then  current  year,  commencing  with  the 
1st  of  January  and  ending  on  the  31st  December,  unless 
otherwise  provided  for  in  the  enactment  or  by-law  imposing 
the  same ;  and  sec  11  enacts  that  the  sums  required  by  law, 
or  by  any  by-law  of  any  townshjp  or  county,  for  any  lawful 
purpose,  shall  and  may  be  taxed,  rated  and  raised-**upon 
estimate  of  the  amount  required  for  any  such  purpose  for 
each  year  in  which  such  tax  is  to  be  levied  ;  but  in  cities 
or  incorporated  towns,  &c.,  the  taxes  shall  be  imposed  by 
by-law,  declaring  the  yearly  rate  in  the  pound  to  be  levied 
on  the  yearly  value  of  all  taxable  property — ^the  mode  of 
determining  the  yearly  value  being  provided  for  by  that 
statute.    ' 

The  third  objection  suggests  the  way  in  which  tbe  by4aw 
ought  to  have  been  prefaced  and  the  rate  declared  ;  not  so 
much  in  the  pound,  which  may  be  more  or  less  than  the 
sam  authorised  and  required  to  be  raised,  but  so  much  in 
the  pound  upon  the  assessed  value  of  all  ratable  property 
as  would  in  the  aggregate  be  equal  to  that  amount,  or  the 
whole  sum  required  equally  apportioned  upon  the  whcle 
ratable  property. 

This  objection  involves  the  main  question.    It  is  to  be 
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observed  that  we  are  not  a  court  of  appeal  from  the  muni- 
cipal council  or  their  by-laws,  as  the  courts  of  quarter 
sessions  are  in  England  in  relation  to  many  rates  author- 
ised there.  No  appeal  is  provided  for  against  rates  imposed 
by  by-laws  like  the  present.  We  are  only  empowered  to 
quash  them  for  illegality.  By  the  statute  12  Vic.  ch.Sl, 
sec.  155,  illegality  may  consist  in  all  defects  patent  on  the 
face  of  them,  or  shown  by  collateral  facts  to  be  proved ; 
tbe  main  considerations  being,  whether  the  jurisdiction  and 
powers  have  been  exceeded  or  improperly  exercised.  We 
have  therefore,  on  this  occasion,  only  to  determine  whether 
the  by-laws  aie  illegal  on  the  face  of  them,  for  nothing 
collateral  or  extraneous  is  laid  before  us  to  impeach  them. 

The  most  material  statutes  in  England  are  the  55  Geo^ 
III.  ch.  51 ;  5  &  6  Wm.  IV,  ch.  76,  sec.  92,  and  7  Wm.  IV. 
and  1  Vic.  ch.  81,  sec.  2.  The  analagous  cases  are  appli- 
cations to  quash  rates,  &c.,  imposed  by  commissioners, 
overseers,  &c. ;  and  the  distinction  between  appealing  from 
and  quashing  for  illegality  is  pointed  out  and  carefully 
marked  therein. — Cro.  Car.  395.  Douglass,  116 — ^A  rate 
cannot  be  made  to  repay  money  borrowed.  1  Salk.  526 — 
That  a  standing  rate  is  not  allowable.  lb.  523,  532,  482, 
631;  3  Sal.  232 ;  6  Mod.  97— Retrospective  rates  not  allowed. 
8  Mod.  10 — If  a  poor  rate  for  a  year  when  it  should  be  for 
a  quarter,  the  Court  will  order  the  levy  of  a  quarter  only. 
S  Bar.  1152 ;  6  T.  R.  580— The  distinction  between  quash^ 
ing  and  appealing,  and  that  a  prospective  rate  is  good. 
12  East.  556 — A  retrospective  rate  not  allowable.  1  N.  R. 
187;  7  B.  &  C.  314;  ib.  339;  10  B.  &  C.  792  ;  5  B.  &  A. 
761— A  rate  for  an  antecedent  debt  is  bad. — 1  D.  &  B. 
470,  S.  C. ;  2  D.  &  R.  843,  S.  C. ;  Queen  v.  Mayor  of  Bridg- 
water, 10  A.  &  E.  281 ;  Woods  v.  Reid,  2  AL  &  W.  777  ; 
10  M.  &  W.  703  ;  Rex  v.  Sillifant,  4  A.  &  £•  354 ;  7  A.  & 
E.  713 ;  4  M.  &  W.  621 ;  Pallister  v.  Mayor  of  Gravesend, 
19  L.  J.  C.  P.  358 ;  15  Ju.  15,  190;  20  L.  J.  N.  & 

A  test  of  the  legality  of  rates  in  some  of  the  above  cases 
may  be  applied  in  this  case — namely,  a  justification  under 
tbe  by-law  pleaded  by  the  collector  to  an  action  for  levying 
the  rates  thereby  imposed,  where  the  question  would  be 
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whether  it  authorised  the  levy.  If  legal,  they  would  afford 
protection  ;  if  not  legal,  they  would  constitute  no  defence, 
unless  the  proviso  to  sec.  155  might  be  available. 

The  4  &  5  Vic.  ch.  10,  sec.  41,  limited  the  district  rates 
to  two-pence  in  the  pound  on  the  assessed  value ;  and  the 
present  by-laws  (exclusive  of  others  for  other  objects)  do 
not  exceed  that  sum ;  but  that  statute  was  repealed  by  the 
12  Vic.  ch.  80,  and  I  do  not  find  that  the  amount  of  the 
rates  per  annum  is  now  limited  (see  13  &  14  Vic.  ch.  67, 
sec.  11),  or  that  it  was  so  in  February  or  April  1850.  If 
the  present  by-laws  (except  in  so  far  as  the  same  may 
affect  any  rates  or  taxes  for  the  year  1850)  are  repealed  by 
the  13  &  14  Vic.  ch.  66,  sec.  1,  with  obvious  reference  to 
the  IS  &  14  Vic.  ch.  67,  sees.  12  &  31,  and  are  not  saved 
by  the  IS  &  14  Vic.  ch.  64,  sec.  14,  as  not  having  been 
passed  under  the  177th  section  of  12  Vic.  ch.  81,  therein 
mentioned,  the  only  question  is,  whether  they  are  legal  so 
far  as  they  impose  single  rates  of  ^d.  and  l|d.  in  the  pound 
for  the  year  1850.  Their  validity  for  one  year  is  to  be 
determined  under  the  175th  and  176th  sections  of  the  last 
act,  and  as  continuing  from  year  to  year  under  sec.  182* 

The  175th  sec.  transferred  all  debts  of  the  old  corporation 
to  the  new  one,  secured  and  payable  in  like  manner,  and 
sec.  176  required  the  latter  to  lake  charge  of  such  debts, 
and  to  direct  the  levy  by  tax  upon  the  locality  over  which 
it  had  jurisdiction,  of  snch  sum  in  each  year  as  should  be 
necessary  for  the  payment  of  the  interest  therein,  and  to 
pay  off  the  principal  according  to  the  contracts  and  obli- 
gations which  should  have  been  entered  into  in  that  behalf. 
Now  the  intendment  being,  as  I  have  already  stated,  that 
the  principal  sum  mentioned  in  the  by-laws  was  du^  and 
payable  prior  to  the  1st  January  1849,  and  remained  unpaid 
when  they  were  passed,  the  above  mentioned  section, 
irrespective  of  sec.  182,  required  the  corporation  to  make 
provision  therefor;  had  they  omitted  to  do  so,  I  apprehend 
a  mandamus  might  hare  been  moved  to  compel  them ;  or, 
if  they  had  only  made  partial  or  inadequate  provision  to 
meet  the  demand — as  by  a  rate  of  |d.  in  the  pound  when 
2d.  was  required — a  like  measure  might  have  been  adopted 
to  enforce  a  further  rate. 
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That  one  half-penny  in  the  pound  was  insufficient,  does 
not  ID  any  way  appear  except  by  the  supplementary  by-law 
adding  l^ii.  thereto ;  whether  these  sums  together  would, 
aeoofding  to  the  assessed  value  of  the  ratable  property, 
lealize  the  full  amount  of  the  debt  and  interest,  or  fall  short 
thereof  in  any  great  degree,  does  not  appear.    If  they  would 
untasonably  exceed  it,  that,  if  proved,  might  be  a  good 
leason  for  quashing  the  by-laws,  or  the  last  of  them  at  all 
events,  for  the  exoes»^but  as  it  is  not  shewn,  it  is  not  fib 
.  to  be  presumed ;  and  for  the  disposal  of  any  casual  surplus, 
the  IS  &  14  Vic.  ch.  67,  sec.  12,  makes  provision.    If  they 
fall  materially  short  of  the  requisite  sum«  the  corporation 
would  remain  liable  to  the  suits  of  the  creditors,  and  to  the 
temedies  afforded  in  the  12  Vic.  ch.  81,  sec.  179,  unless 
tbey  entitled  themselves  to  the  protection  of  the  182nd  sec- 
tion, and  which  it  would  be  for  them  to  establish ;  or,  if 
there  was  no  other  legal  remedy,  a  maddamus  requiring 
them  to  impose  an  additional  or  adequate  rate  might,  I  sup- 
pose, be  obtained.   In  the  absence  then  of  any  proof  that  the 
ntes  in  question  either  exceeded  or  fell  short  of  the  amount 
necessary  for  the  discharge  of  the  principal  and  interest 
doe  and  payable  when  the  by-laws  were  passed,  it  is 
ledueed  to  the  mere  technical  point,  whether  such  rates 
shonld  necessarily  have  been  stated  to  be  the  sum  or  sums 
^  the  pound  which  the  debt  of  4,8502.  \0s.  S^d.,  and 
^^terest  thereon,  bears  to  the  whole  assessed  value  of  all 
tte  i^table  property,  real  and  personal,  &c.,  a  fact  which 
^Id  not  truly  have  been  alleged  of  the  first  by-law,  as 
^Oei^m  by  the  second ;  and  whether  the  by-laws  are  void 
*^cawse  It  is  not  therein  so  stated^ — ^in  ojjier  words,  whether 
^  rat^  of  so  much  in  the  pound  upon  the  assessed  value, 
Without  stating  the  proportion  it  bears  to  the  whole  assess- 
?^^a^  as  compared  with  the  whole  debt,  is  invalid  and 
^*^8«1. 

^f3vel  as  all  questions  arising  under  corpomte  by-laws 

^  ^is  hind  are  to  me,  and  unaided  by  English  authoritiesr 

^^liog  expressly  on  the  subject,  I  naturally  express  my 

pinion  with  distrust;  but  so  far  as  I  am  able  to  judge,  I 

^&ak  it  was  competent  to  the  municipal  council  at  the 
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rheo  these  by-laws  were  made  to  levy  a  rate  or 
MX  rwhicbever  it  be  called),  if  a  specified  sum  in  the 
paozid  npon  the  assessed  value  of  all  ratable  property  for 
tile  purpose  mentioned,  it  being  a  definite  sum  in  itself,  and 
she  aggregate  amount  capable  of  being  ascertained  by  com- 
putation upon  reference  to  the  assessment  returns,  and  also 
being  a  well  known  mode  of  apportioning  and  levying 
lates ;  whether  that  amount  would  be  more  or  less  than  the 
debt  to  be  paid  would  not  be  known  till  the  computation 
was  made,  but  it  may  have  been  made  and  xpay  have 
formed  the  basis  of  the  rates,  for  all  that  we  see  to  the  con- 
trary ;  but  if  not,  the  by-laws  provide  for  the  realization  of 
a  sum  equal  in  amount  to  ^d.  and  IJd.  in  the  pound  upon 
the  assessed  value  of  all  ratable  property  within  the  united 
counties,  and  the  object  is  clearly  pointed  out :  they  might 
have  been  more  formally  and  better  framed,  but  I  am  not 
prepared  to  say  they  are  illegal.  The  debt  to  be  paid — that 
is,  the  sum  to  be  raised — is  specified ;  and  the  rates  are  im- 
posed, not  by  aliquot  proportions,  but  by  named  sums  in  the 
pound,  which  are  equivalent  although  they  are  not  declared, 
nor  do  they  appear  to  be  aliquot  proportions  that  the  sum 
wanted  bears  to  the  total  amount  of  the  assessed  value  of 
the  property  liable  to  assessment ;  they  are  equal  specific 
rates  of  so  much  in  the  pound  for  a  specific  and  legitimate 
object,  and  there  is  nothing  to  invalidate  them  as  being 
either  excessive  or  illusory.  I  think  the  intendment  should 
be  in  favor  of  the  reasonableness  of  the  rates  in  point  of 
amount,  at  all  events.  I  cannot  say  that  because  the  sum 
to  be  levied  may  be  inadequate  or  may  be  excessive,  or 
that  because  it  is  not  declared  to  be  an  aliquot  apportion- 
ment, although  it  is  an  equalized  rate,  the  by-laws  are 
therefore  illegal  and  should  be  quashed ;  on  the  contrary, 
I  think  it  was  competent  to  the  council  to  levy  a  rate  in  the 
year  1850  for  the  payment  of  this  debt,  and  that  if  through 
inadvertence  or  mistake  the  first  by-law  was,  as  expressed 
in  the  second,  "  totally  insuflScieut,"*  that  it  was  also  com- 
petent to  them  to  supply  the  deficiency  by  a  second  rate  or 
by-law.  The  12  Vic.  ch.  81,  sec.  41,  confers  upon  the 
municipal  council  of  each  county  power  and  authority  to 
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make  by-laws  for  the  repeal,  alteration  or  amendment,  from 
time  to  time,  of  ail  or  any  of  the  by-laws  which  they  are 
thereby  empowered  to  make,  and  to  make  others  in  lieu 
thereof  as  to  them  might  seem  expedient  for  the  good  of 
the  inhabitants  of  their  county,  subject  only  to  restrictions 
which  did  not  apply  in  the  present^nstance.    The  provision 
Ans  made  being  inadequate,  would  not  render  the  by-laws 
illegal  or  void ;  I  should  suppose  them  good  pro  tanto ; 
and  it  is  not  pretended  the  amount  is  excessive,  unless  it 
ia  to  be  levied  year  after  year  indefinitely  or  permanently  ; 
the  probability  is,  that  a  single  rate  of  2d.  in  the  pound  or 
for  one  year  only  would  be  insufficient ;  that  it  would  be  is 
the  most  reasonable  inference  from  the  terms  of  the  by-laws, 
"which  were  probably  meant  to  provide  yearly  rates  prospec- 
tively for  the  gradual  satisfaction  of  the  debt,  with  a  view 
to  the  advantages  to  be  secured  under  the  182nd  section ; 
that  object  may  be  defeated,  owing  to  the  imperfect  language 
of  the  by-laws,  but  that  is  not  a  sufficient  reason  for  quashing 
them,  if,  as  I  think,  they  are  valid  to  impose  single  rates 
for  the  year  1360.    I  do  not  see  that  it  is  a  good  ground  for 
quashing  a  by-law  that  it  is  prospective,  if  in  legal  con- 
fltraction  it  is  not  so.     Its  being  doubtful  is  no  sufficient 
reason ;  because  wherever  the  point  is  determined  it  is  no 
iooger  doubtful ;  nor  will  its  being  intended  suffice,  if  the 
ioiention  is  not  sufficiently  expressed,  and  therefore  cannot 
fe  fulfilled ;  if  it  is  continuous  and  to  be  repeated  yearly — 
<Uid  that  is  legal — the  vagueness  of  the  terms  in  which  the 
^y*law  is  fmmed  ceases  to  be  objectionable  when  that 
effect  is  pronounced  to  be  their  legal  construction ;  but  if 
only  valid  for  one  rate,  and  it  is  so  far  valid,  it  is  no  reason 
for  quashing  it,  that  it  aimed  at  more  than  it  accomplished ; 
^^  must  appear  that  if  suffered  to  stand  it  would  accomplish 
something  illegal — not  through  a  misconstruction  of  its 
leaning  and  effect  by  those  who  enforced  it,  but  by  their 
^ving  effect  to  what  it  does  express  and  mean — ^at  least 
SQch  are  my  impressions  on  the  subject. 

This  virtually  disposes  of  the  remaining  objections.  If 
the  effect  of  the  by-laws  is  to  continue  the  rates  yearly 
until  the  whole  debt  is  paid  off,  their  duration  is  expressly 
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limited  by  that  event,  which  fixes  the  period  for  their 
•ation.    It  canjQot  be  intended  that  the  sums  to  be  Ievie€l 
will  not  at  any  time  suffice  to  satisfy  the  debt,  or  that  the 
tax  may  for  that  reason  continue  for  an  indefinite  period  ow 
permanently,  or  that  the  by-laws  contemplate  the  paymeat 
of  future  as  well  as  pre-|xisting  debts.    If  the  payment  of 
the  debt  in  full  would,  under  the  provision  made,  be  post* 
poned  beyond  twenty  years  (stat.  12  Vic.  ch.81,  sec.  177), 
or  if  the  terms  of  the  182nd  section  have  been  infringed  or 
not  complied  with,  and  such  lacts  were  suggested  and 
proved,  a  good  ground  of  objection  might  be  laid ;  but  we 
have  nothing  before  us  but  the  by-laws  themselves,  and 
they  do  not  display  any  such  state  of  things.    I:  think  it 
was  constant  to  the  council  to  impose  rates  for  a  debt 
like  this,  to  be  levied  in  future  years  successively.    If  sueb 
is  their  legal  effect,  they  would  be  quite  consistent  with  the 
175tb,  176th  and  182nd  sections,  taken  together;  conse- 
quently, if  the  by-laws  direct  mtes  of  ^d.  and  l^d.  to  ba 
levied  yearly  untU  the  debt  is  paid,  I  consider  them  valid 
on  reference  to  section  1S2 ;  if  not,  I  think  they  certainly 
imposed  one  rate  valid  under  sec.  176,  which,  howeveir 
insufficient  iii  amount,  was  not  illegal.  Whether,  expressed 
as  they  are,  these  by-laws  have  continuing  force  and  ex- 
tend to  after  years,  is  a  question  of  construction,  depending 
in,  the  first  place  upon  the  force  of  their  own  terms,  and  in 
the  second  upon  the  repealing  act  13  &  14  Vic.  oh.  66  (and 
see  cb.  64,  sec.  14) ;  if  on  either  account  they  do  not  con* 
tinue,  the  rates  cannot  be  repeated  yearly.    It  does  not 
follow  that  they  are  not  valid  to  authorise  a  rsite  for  the 
year  1850,  and  therefore  saved  by  the  exception  contained 
at  the  end  of  the  first  section  of  ch.  66.    My  impression  is^ 
Ihat  if  not  repealed,  and  it  is  by  no  means  clear  that  they 
are  not,  they  do  not  operate  prospectively — the  terms  used 
for  coolinuing  them  until  the  debt  is  paid  not  being  certain 
enough  in  a  point  respecting  which  great  certainty  was 
essential.    Merely  continuing  a  by-law  till  a  debt  is  paid, 
and  directing  a  rate  to  be  repeated  yearly  or  otherwise 
imtil  such  debt  be  realized,^if  not  difierent  things,  sjre  not 
unequivocally  the  same  thing ;  and  .vHbeA  a  tax  la  to  hi 
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impoted  the  i^ords  used  must  be  construed  against  and  not 

in  £u^or  oi  the  charge ;  bat  if  not  prospective,  that  is  not  a 

gnmnd  for  quashing  them  if  valid  for  single  rates.    They 

•le  valid  for  one  rate,  and  if  prospective  and  not  repealed 

they  cootinae  good  for  additional  rates  until  the  debt  is 

made  up,  ^wben  they  will  cease— consequently,  in  either 

point  of  view,  the  application  fails ;  at  the  same  time  it  is 

80  imeertain  whether  they  are  not  repealed,  and  if  not 

lepcaled  whether  they  imposed  successive  yearly  rates, 

that  it  ^woald  no  doubt  be  the  most  prudent  course  for  the 

monicipal  council  to  adopt  such  other  provisions  for  the 

object  in  view  as  may  be  in  their  power,  if  any  other 

efeotoal  and  unobjectionable  course  be  still  open  to  them. 

As  to  the  first  and  second  objection  to  the  second  by-law, 

I  see  no  legal  objection  to  a  supplementary  rate  for  the 

fame  object,  the  council  being  bound  to  direct  the  levy  by 

tax  of  a  sum  sufficient  to  pay  the  debt  according  to  the 

obligalions  upon  them  in  that  behalf. — 12  Vic.  ch.  81,  sec. 

176.      As  already  observed,  they  might  have  been  oom* 

peUed  by  mandamus,  as  the  omission  might  have  exposed 

the  eoiporation  to  actions  at  law,  and  thereby  rates  might 

have  been  coercively  enforced  through  the  sheriff,  under 

the  n9th  sec.  of  the  last  mentioned  statute — ^a  consequence 

whidi  might  also  follow  the  rescinding  of  the  by-laws  on 

this  application.    Lastly,  I  think  the  by-law  of  the  16th  of 

April  1850  sufficiently  indicates  the  object  and  purpose  of 

ilB  being  made,  and  that  the  rule  should  be  discharged 

with  costs.    Had  the  by-law  been  quashed  it  would  have 

been  with  oosts ;  and,  as  the  rules  are  discharged,  the  same 

eoasequence  should  follow.    I  hope  it  is  open  to  either 

par^  to  appeal  from  this  decision,  which  I  look  upon  as 

¥eiy  important,  both  as  a  precedent  and  in  its  consequences 

in  this  case. 

McLean,  J.— By  the  act  IStb'Vic.  ch.  80,  the  act  4th 
aad  6th  Vic.  ch.  10,  under  which  municipal  cguncils  were 
fiist  established  in  the  several  districts  of  Upper  Canada, 
and  9th  Vic.  ch.  40,  Unending  that  act,  are  repealed  ;  and 
if  the  act  12th  Vic.  eh.  81,  municipal  councils  are  estab- 
H^ed  in  the  seveml  counties,  cities,  towns,  townships  and 
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villages  in  Upper  Canada.    By  the  first  municipal  act  the 
several  district  councils  were  empowered  to  make  by-ia'^^'s 
for  raising,  assessing,  levying   and  appropriating    sach 
monies  as  might  be  required  for  the  purpose  of  carrying^ 
into  effect  all  or  any  of  the  purposes  for  which  the  district 
council  were  authorized  to  make  by-laws — which  monies 
were  to  be  raised  either  by  means  of  tolls  to  be  paid  in 
respect  of  any  public  work  or  works,  or  by  means  of  rates  or 
assessments  to  be  assessed  and  levied  on  real  or  personal 
property  or  on  both  within  the  limits  of  such  district,  or  in  re- 
spect of  such  property,upon  the  owners  and  occupiers  thereof. 

By  the  61st  section  of  the  same  act  (4  &  5  Vic.  ch.  10) 
the  powers  which  had  been  previously  vested  in  the  justices 
of  the  peace  of  the  several  districts,  with  regard  to  high- 
ways, or  to  the  making  of  any  rates  or  assessments  for  any 
purpose  connected  with  any  of  the  subjects  concerning 
which  power  is  given  to  the  district  councils  to  make  by- 
laws, were  vested  in  and  to  be  exercised  by  the  several 
district  councils. 

By  this  section  the  district  councils  were  bound  to 
exercise  the  powers  of  making  any  rates  and  assessments 
for  purposes  within  their  jurisdiction  and  control,  in  the 
same  manner  as  the  justices  of  the  peace  were  previously 
by  law  required  to  exercise  them ;  and  then,  by  a  reference 
to  the  act  59th-  Geo.  III.  ch.  7,  sec.  7,  it  will  be  found 
that  the  several  courts  of  quarter  sessions  were  authorized, 
empowered  and  required,  after  having  ascertained  the  sum 
of  money  required  to  be  raised  for  defraying  the  public  ex- 
penses of  the  district,  to  divide  and  apportion  the  same  upon 
each  and  every  person  upon  the  said  rate  rolls  (rolls  pre- 
viously returned  by  the  several  assessors)  named  and  liable 
to  pay  rates  as  aforesaid,  so  that  every  person  should  be 
assessed  in  just  proportion  to  the  list  of  his  or  her  ratable 
property  real  and  personal,  according  to  the  rates  in  that  act 
specified ;  ajid  having  ascertained  the  quota,  dividend  or 
amn  of  money  for  which  each  and  every  person  was  to  be 
so  assessed  for  the  current  year,  they  ^ere  required  to  direct 
the  clerk  of  the  peace  to  transmit  forthwith  a  certified  copy 
of  the  assessment  roll,  so  rated  and  ascertained,  to  the 
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aeveral  collectors ;  and  such  copies  certified  by  the  clerk 
of  the  peace,  were  declared  to  be  sufficient  authority  for 
collecting  the  proportion  or  dividends  within  their  res- 
pective townships.   It  became,  on  the  passing  of  the  act  4th 
and  5th  Vic.  ch.  10,  the  duty  of  the  several  district  councils 
to  ascertain  the  sum  of  money  required  to  be  raised  for 
defraying  the  public  expenses  of  their  respective  districts 
for  the  current  year ;  and,  having  ascertained  the  amount, 
to  divide  and  apportion  the  same  upon  each  person  named 
on  the  rate  or  assessment  rolls  liable  to  pay  rates,  so  that 
each  person  should  be  assessed  in  just  proportion  to  the  list 
of  his  or  her  ratable  property.     It  is  much  to  be.  feared 
that  not  only  the  magistrates  in  quarter  sessions,  but  also 
the  district  councils,  lost  sight  of  the  provisions  of  the  statutes 
as  to  the  preliminary  steps  required  to  be  taken  before  im- 
posing a  rate,  and  that,  instead  of  imposing  a  rate  to  meet 
the  probable  expenses  of  their  districts,  they  levied  a  tax 
without  ascertaining  any  gross  amount  to  be  collected,  and 
without  reference  to  the  objects  to  which  when  collected  it 
was  to  be  appplied. 

The  12th  Vic.  ch.  81  is  silent  as  to  the  duty  of  county 
councils  to  ascertain  the  sum  of  money  required  to  be  raised 
fordefraying  the  public  expenses  of  their  respective  counties 
for  each  yeeur ;  but  by  the  22nd  sub-section  and  41st  section, 
tlie  several  councils  are  authorized  to  raise,  levy,  collect  and 
appropriate  such  monies  as  may  be  required  for  all  or  any 
(^tbe  purposes  (over  which  county  councils  have  jurisdic- 
^^^)^  either  by  way  of  tolls  to  be  paid  on  any  county 
\)^dge,  road  or  other  public  work,  or  by  means  of  a  rate 
f  rates  to  be   assessed  equally   on  the   whole  ratable 
nioperty  of  the  seveml  counties  liable  to  assessment,  ac- 
cording to  any  law  which  shall  be  in  force  in  Upper  Canada 
concerning  rates  and  assessments.      The  present  muni- 
cipal councils  are  required  to  make  or  declare  a  rate  or 
rates,  when  necessary,  on  the  whole  ratable  property  of 
their  respective  limits ;  but  the  district  councils,  under  4th 
and  5th  Vic.  ch.  10,  sec  39,  were  at  liberty  to  raise  money 
by  means  of  rates,  to  be  assessed  and  levied  upon  real  or 
personal  property,  or  both,  within  the  limits  of  such  districts; 
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wbile  by  the  change  made  in  this  respect  by  the  13th  Vic* 
ch.  81,  the  several  coancils  ate  restrained  from  Btleoiing 
any  particular  description  of  assessable  property  as  the 
subject  for  a  rate,  they  are  at  liberty  to  make  more  than  one 
rate  for  the  public  objects  within  their  control ;  so  that  in 
the  everit  of  any  under  estimate  of  the  probable  expenses 
of  a  year,  or  unlocked  for  contingencies  occurring,  the 
councils  may  remedy  the   inconvenience   which  would 
arise  from  levying  an   insufficient  rate — having  express 
authority«to  raise  money  by  a  rate  or  rates  for  the  purpose 
mentioned  in  the  act ;  and  the  debts  of  the  late  municipal 
councils,  being  by  the  176th  section  specifically  placed  with- 
in their  charge  as  a  duty,  with  authority  under  that  sectioa 
to  levy  by  tax,  upon  the  locality  over  which  they  severally 
have  jurisdiction,  such  sum  in  each  year  as  shall  suffice 
for  the  payment  of  th^  interest  thereon  and  the  principal^ 
according  to  the  contract  and  obligations  which  shall  have 
been  entered  into  in  that  behalf ;  and,  as  to  any  debt  due 
bona  fide  prior  to  the  Ist  January  1849,   power  being 
given  to  the  present  councils  by  section  183,  within  a  year 
from  the   Ist  of  January   1850,   to  pass  what  may  be 
be  termed  a  retrospective  by-law,  providing  for  tbeliquida* 
lion  of  such  debt.    I  do  not  see  that,  to  effect  this  latter 
object,  the  councils  must  necessarily  be  confined  to  one  by- 
law.   The  object  of  the  legislature  was  to  enable  the 
several  councils  to  provide  for  the  liquidation  and  diii> 
charge  of  debts  due  prior  to  the  1st  January  1849 ;  and  if 
in  carrying  out  that  object  any  council  has  inadvertently 
declared  a  rate  which  will  not  yield  a  sufficient  amount,  I 
cannot  see  why  a  seccmd  rate  should  not  have  been  made 
within  the  time  prescribed  to  remedy  the  mistake,  and  to 
provic^  eifectually  to  meet  the  claims  of  creditors.   It  is  true 
the  182nd  section  says  that  it  shall  be  lawful  for  the  several 
municipal  councils  within  a  year  from  the  time  appointed 
for  the  commencement  of  that  act,  to  pass  a  by-law- for  the 
liquidation  of  such  debt  due  before  the  1st  January  1849^ 
and  it  was  no  doubt  contemplated  that  one  by-law  would  be 
sufficient  to  efiect  the  object ;  but,  when  for  other  public 
purposes  the  councils  have  authority  to  make  a  rate  or  rates 
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it  appears  to  me  to  be  oaly  a  reasonable  Gonstractioa  to 
place  on  the  w<^8  of  the  ISSnd  aection,  that  the  councils 
might  make  within  a  certain  period  such  by-laws  for  the 
liquidation  of  the  debt  referred  to  as  might  be  necessary. 

To  the  ist  by-law,  it  is  objected  that  it  docs  not  distinguish 
what  part  of  the  4850/.  lOs.dd.  therein  mentioned,  was  a  debt 
bona  fide  due  before  1st  Januaiy  1849,  and  what  part  a 
liability  becoming  due  thereafter ;  but  it  appears  to  me  thai 
this  objection  is  without  foundation.  The  recital  states  that 
by  the  general  statement  of  debts  and  liabilities  laid  before 
the  county  council  it  appears  that  the  late  Municipal 
Council  of  the  district  of  Huron  was  in  debt  prior  to  the 
1st  Januaiy  1849  in  a  laige  amount — viz.,  4860L  10s.  &id.; 
and  it  was  necessary  and  expedient  to  raise  that  amount,  to 
meet  the  demands  on  the  late  district  of  Huron.  Now, 
though  a  statement  of  debts  and  liabilities  may  have  been 
laid  before  the  council,  and  that  statement  may  have  con* 
tained  sums  not  due  on  the  Ist  January  1840,  it  does  not 
follow  thai  the  sum  of  485M.  10s.  5^d,  embraced  any 
of  such  sums }  on  the  contrary,  it  is  alleged  that  from  such 
statement  it  appears  that  the  district  of  Huron  was  indebted 
to  that  amount  prior  to  the  1st  Januaiy  1849 ;  then  it  is 
alleged  that  it  was  necessary  to  mise  that  amount  to  meet 
the  demands  against  the  district  of  Uurou:  now  them 
could  be  no  demands  against  the  council  except  lor  monies 
actually  due.  It  appears  to  me  therefore,  that  th^  by-law 
sufficiently  alleges  a  debt  of  a  specific  amount,  due  before 
the  1st  January  1849.  It  is  next  objected  to  that  by-law 
^  that  the  enacting  part  does  not  sufficiently  shew  whether 
the  rate  of  one  half-penny  in  the  pound  therein  mentioned 
is  to  be  rated  on  lands  alone,  or  on  lands  and  other  ratable 
property  ;  and  if  the  rate  is  upon  lands  alone  it  is  illegal, 
inasmuch  as  the  county  council  cannot  direct  any  rate  to 
be  levied  solely  on  any  one  particular  class  of  ratable 
property.  There  is,  no  doubt,  an  omissioa  in  the  by-law 
of  the  words — ^^  and  one  half*penny  in  the  pound  upon  all 
other  property  liable  to  be  taxed  " — this  appears  from  the 
title  of  the  by-law  itself,  by  which  it  clearly  af^jears  that  the 
intention  was  that  the  raie  should  be  made  on  laodi^  and  all 

N  YOi..  II. 
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Other  ratable  property.    By  law,  the  rale,  whatever  it  may 
be,  must  be  assessed  equally  on  the  whole  ratable  property 
of  the  county.    Now  the  by-law  in  question  says  expressly 
that  the  rate  of  one  halfpenny  per  pound,  is  to  be  levied 
and  raised  on  lands  and  other  ratable  property,  so  that  all 
assessable  property  will  be  subject  to  the  rate  of  one  half-* 
penny  in  the  pound,  as  required  by  law.    But  the  difficulty 
arises  from  the  by-law  declaring  and  enacting  that  '^  the  sum 
of  one  halfpenny  in  the  pound  upon  all  lands  liable  to 
assessment  shall  be  levied  and  raised  on  such  lands  and 
other  ratable  property,  for  the  purpose  of  paying  off  the 
said  sum.    It  may  be  alleged  that  no  greater  sum  can  be 
raised  than  one  halfpenny  in  the  pound  on  the  assessed 
value  of  lands  only  under  this  by-law — ^if  so,  still  whatever 
that  amount  may  be,  it  is  to  be  levied  on  the  whole  property 
liable  to  assessment  within  the  county,  and  the  rate  extends 
to  all  such  property.    But  by  the  Srd  section  of  the  by-law 
as  well  as  it3  preamble,  I  think  it  is  shewn  that  in  fact  the 
rate  is  declared  on  all  other  property  liable  to  be  assessed 
as  well  as  upon  land.    By  this  section  the  collector  of  each 
township,  after  receiving  a  certified  copy  of  the  assessment 
roll,  is  authorized  to  demand  from  every  person  whose 
name  appears  upon  the  same  the  sum  rated  or  charged 
against  such  person.    Now  it  is  well  known  that  an  assess- 
ment roll  must  contain  all  property  in  the  possession  of  the 
several  persons  whose  names  are  upon  it,  liable  to  be 
assessed ;  and  the  halfpenny  in  the  pound  must  be  charged 
on  the  assessed  value  of  each  person's  property,  according 
to  the  roll,  •so  that  in  fact  the  rate  extends  to  every  des- 
cription of  property  liable  to  be  assessed,  notwithstanding 
the  evident  omission  of  the  words  referred  to  in  the  first 
enacting  clause. 

The  third  objection  to  this  by-law  is,  that  it  does  not 
enact  that  a  specific  sum  of  money  shall  be  raised,  and 
then  declare  a  rate  for  the  purpose  of  paying  the  same  ; 
but  that  the  council  assumes  to  impose  a  tax  of  one  half- 
penny in  the  pound,  which  the  council  had  no  power  to  do, 
and  which  tax  may  prove  permanent. 

The  more  correct  mode  would  undoubtedly  have  been  for 
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the  council  to  have  declared  the  amount  to  be  raised,  and 
then  to  have  declared  the  rate  upon  the  whole  assessable 
property,  for  the  purpose  of  paying  it.  Here  the  amount  of 
debt  to  be  met  is  specified,  and  the  rate  is  declared  to  be 
for  the  purpose  of  paying  oiT  that  amount ;  but  whether  the 
rate  will  or  will  no  be  sufficient  for  that  purpose  is  not 
stated,  nor  hdb  this  court  any  means  of  knowing  except 
from  the  fact,  of  which  they  must  take  judicial  notice  from 
its  being  brought  before  them,  that  a  second  by-law  has 
been  passed  to  provide  for  a  probable  deficiency.  Still  this 
by-law,  intended  to  meet  a  specific  debt,  if^ood  upon  the 
face  of  it,  cannot  be  invalid  because  the  amount  to  be 
raised  may  fall  ^ort  of  what  the  council  contemplated, 
especially  when  the  extent  of  any  such  deficiency  is  not 
clearly  shewn.  The  179tfa  section  of  12  Vic.  ch.  81,  which 
prescribes  the  mode  of  proceeding  for  a  sheriff  on  any 
execution  against  a  corporation,  points  to  the  proper 
course  for  the  several  municipal  councils  in  making  a  rate. 
It  gives  authority  to  the  sheriff*,  in  default  of  payment,  to 
strike  a  rate  according  to  the  settled  assessment  rolls  of  the 
municipal  councils,  in  like  manner  as  rates  may  be  struck 
by  such  municipal  corporation  for  general  municipal  pur- 
poses, which  rate  shall  be  of  a  sufficient  amount  in  the 
pound,  according  to  such  assessment  rolls,  to  cover  the 
the  amount  due  on  the  execution,  with  sueh  addition  as 
may  be  sufficient  in  the  sheriff's  judgment  to  cover 
the  interest,  &c.  It  is  clear  that  a  rate  should  be  for 
a  sufficient  amount  in  the  pound  to  cover  the  sum  intended 
to  be  raised,  together  with  the  collector's  percentage  in 
levying  such  amount ;  but,  if  from  any  causes  the  rate  falls 
short,  I  cannot  find  any  authority  for  holding  that  a  council 
is  precluded  from  raising  any  deficiency  by  supplementary 
rate.  In  the  case  of  Jones  v.  Johnson  and  Morgan,  referred 
to  in  the  argument,  and  reported  in  the  first  volume  of 
English  Reports  in  Law  and  Equity,  page  418,  Chief 
Baron  Pollock  says — ^^  It  was  the  duly  of  the  borough 
council  to  make  an  estimate  of  the  expenses,  if  by  possibi- 
li^  that  could  be  done,  and  to  provide  prospectively  for  those 
expenses ;  but,"  he  says,  "if  a  rate  is  made  prospectively 
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and  it  proves  to  be  insafficient,  and  another  is  wanted,  it 
may  be  made."  In  ordinary  cases  there  is  no  donbt  that 
the  municipal  conncils  may  make  such  number  of  prospec- 
tive rates  as  may  be  found  necessary  under  13  Vic.  ch.  81  ; 
but  without  the  sanction  of  the  i32nd  clause  of  that  act, 
the  authorities  established  that  the  council  could  have  no 
power  to  pass  by-laws  providing  only  for  th^  payment  of 
debts  of  old  date,  past  due— 12  E.  556  ;  I  Blng.  201  ;  2  Ld. 
Ray.  1009;  6  Mod- 97 ;  4  Q.B.894;  2  M.  &  W.  777; 
English  Reports,  418. 

The  Sourth  objection,  that  "  the  by-law  does  not  appoint 
any  definite  period  for  which  it  shall  continue  in  force,  or 
shew  that  the  mte  of  one  halfpenny  per  pound  will  suffice 
at  any  time  to  pay  the  debt,"  is  in  part  included  in  the  third 
objection,  which  alleges  that  the  tax  may  be  permanent. 
It  is  not  necessary  to  decide  whether,  under  the  182nd 
section  of  the  Municipal  Act,  the  council  had  authority  to 
impose  a  rate  for  the  payment  of  the  old  debt,  to  continue 
in  force  and  to  be  collected  for  several  years  in  succession. 
It  is  clear  they  had  a  right  to  make  such  a  rate  for  one 
year,  and  there  is  nothing  in  the  by-law  firom  which  it  can  be 
gathered  that  the  councU  intended  the  rate  to  be  continued 
for  more  that  one  year.  The  2nd  clause  of  the  by-law 
declares  that  it  shall  remain  in  force  until  the  debt  of 
48501.  10«.  5id.,  and  interest  thereon,  shall  be  fully  dis- 
charged and  satisfied  :  the  effect  of  this  would  merely  be  to 
continue  the  by-law  in  force  until  the  rate  imposed  by  it 
should  be  collected.  But,  if  it  were  quite  apparent  that  the 
council  intended  to  continue  the  |ate  under  that  2nd  clause 
for  several  successive  years,  that  portion  of  the  by4aw  might 
be  bad  and  liable  to  be  quashed,  still  leaving  the  rate  for  one 
year  untouched — ^bul  the  clause,  if  intended  to  continue  the 
rate  beyond  the  year  1850,  is  repealed  by  the  19th  &  14th  Vic. 
ch.  66,  so  that  it  becomes  now  unnecessary  to  pronounce 
any  opinion  upon  it. 

That  portion  at  the  objection  which  is  urged  on  the 
ground  that  it  is  not  shewn  in  the  by-law  that  the  rate  of 
one  halfpenny  in  the  pound  will  at  any  time  suffice  to  pay 
the  debt,  seems  not  entitled  to  much  consideration :  the  by- 
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Itw  impotses  a  rate  for  the  purpose  of  paying  off  tbe  debt, 
and  it  Mras  impossible  for  the  council  to  declare  that  the  rate 
would  be  just  sufBcient  for  that  purpose.    They  oould  not 
tell  whether  it  would  yield  a  little  more  or  a  little  less  than 
the  amount,  and  therefore  they  were  not  called  upon  and 
did  not  make  any  declaration  of  the  sufficiency  of  the  rate* 
The  fifth  objection — that  the  by-law  provides  no  definite 
periods  at  which,  or  instalments  by  which,  the  debt  was  to 
be  paid,  and  that  no  default  can  be  shewn  thereunder — a]> 
peara  to  be  equally  without  foundation  :  the  periods  of  pay* 
ment  and  the  amount  of  payments  must  necessarily  depend 
npon  success  in  collecting  the  rate.    As  it  was  to  be  col- 
lected within  the  year,  it  must  be  presumed  that  the  pay- 
ment was  to  be  made  when  the  collection  was  completed ; 
but  it  is  clear  the  council  could  not  state  any  time  for  the 
payment  of  any  particular  portion,  nor  could  they  state  any 
particular  aroonnt  to  be  paid  at  any  specified  period,  as  that 
must  necessarily  depend  upon  the  amount  of  collections. 

As  to  the  sixth  objection — that  it  does  not  appear  whether 
the  whole  of  the  sum  of  48502.  10^.  &\d.^  or  what  part,  was 
due  befoie  the  1st  January  1849,  and  that  it  was  not  com- 
petent for  the  council  to  pass  a  by-law  embracing  sums  to 
become  bona  fide  due  after  that  date — it  is  embraced  in 
cbjectionNo.  l,and  the  observations  which  I  have  already 
made  on  that  head  will  equally  apply  to  this.  I  think  it 
appears  fully  on  the  face  of  the  by-law,  whatever  the  fact 
may  be,  that  the  sum  specified  was  a  debt  bona  fide  due 
by  the  Huron  District  prior  to  the  Ist  Januaiy  1849.  The  7th 
objection — that  the  by-law  is  not  enacted  by  or  in  the  legal 
name  of  the  Municipal  Council  o£  the  United  Counties  of 
Huion,  Perth  and  Bruce,  and  is  therefore  inefTeetive— is  one 
entitled  to  a  good  deal  of  consideration ;  for  if  the  by-law  in 
question  appears  to  have  been  passed  by  a  body  not  recog- 
niaed  by  law,  it  must  necessarily  be  bad,  if  not  wholly  in- 
operative. The  objection  is  that  it  is  ineffective,  but  if 
passed  by  oompetent  authority,  it  must,  as  far  as  it  goes,  be 
effectual.  The  by-law  is  enacted  by  the  "  Warden  and 
County  Council  of  the  United  Counties  of  Huron,  Perth 
and  Bruoe,  in  council  assembled  ;*'  and  it  professes  to  be 
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enacted  by^virtue.  of  the  powers  vested  in  them  by  the  act 
of  12th  Vic.  ch.  81.  It  is  contended  that  the  by-law  is  bad 
because  not  enacted  in  the  name  of  ^'  the  Municipal  Council 
of  the  United  Counties."  That  the  latter  designation  would 
be  preferable  in  the  enactment  of  any  by-law  may  readily  be 
admitted,  inasmuch  as  the  statute  (sec.  32)  declares  that  the 
powers  conferred  on  counties  as  corporations  shall  be 
exercised  by  and  through  and  in  the  name  of  the  Municipal 
Council  of  such  county,  and  declares  thai  the  town  reeves 
and  deputy  town  reeves  of  the  several  townships  shall  con- 
stitute the  municipal  councils  for  the  several  counties.  The 
municipal  council  thus  constituted  is  to  exercise  the  cor- 
porate powers  conferred  on  each  county ;  but  the  question 
then  arises,  is  any  name  prescribed  by  the  act  of  parlia- 
ment in  and  by  which  such  powers  must  be  exercised  ? 
The  whole  body  of  a  county  could  not  act  as  a  corporation, 
except  through  particular  agents,  without  very  great  and 
almost  insuperable  difficulty.  It  was  therefore  necessary 
to  declare  how  each  township  should  be  represented  in 
transacting  the  business  of  the  county  as  a  corporation,  and 
to  point  out  how  the  powers  of  the  corporation  should  be 
exercised.  The  act  accordingly  declares  that  they  shall  be 
exereised  by  and  through  the  municipal  council,  and  in  the 
name  of  the  municipal  council  of  the  county.  It  is  not  de- 
clared that  they  shall  be  exercised  by  the  municipal  council 
by  any  particular  name  or  designation ;  but  it  is  declared 
that  they  shall  be  exercised  in  the  name  of  the  municipal 
council.  Now  it  appears  to  me  that  whwi  they  are  exer- 
cised by  (he  body  which  forms  the  municipal  council,  whe- 
ther by  the  name  of  ^^  the  warden  and  county  council,"  or 
by  the  name  of  ^'  the  municipal  council,"  they  are  equally 
exercised  by,  through,  and  in  the  name  of,  the  municipal 
council :  none  of  these  designations  can  leave  a  doubt  upon 
the  mind  of  any  person  as  to  the  body  which  uses  them — 
each  will  shew  with  the  same  certainty  what  body  it  is 
which  makes  a  by-law,  and  no  ambiguity  can  arise  from 
the  use  of  either.  The  statute  recognizes  the  election  of  a 
warden  by  each  county  municipal  council,  and  when  the 
name  of  the  warden  and  county  council  is  used,  no  one  can 
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fail  to  see  that  this  name  desi^ates  the  municipal  council  ol 

Ibe  county.   Besides,  the  by-law  in  question  is  authenticated 

as  the  act  of  the  municipal  council  of  the  united  counties 

of  Huron  Perth  and  Bruce,  by  having  the   seal  of  that 

body  attached  to  it.    The  copy  is  produced  under  seal  of 

that  corporation ;  and  it  cannot  be  objected  to  now,  by  the 

relator  or  complainant,  that  the  original  was  under  the  seal 

of  the  roanicipal  council  of  the  united  counties :  moreover, 

the  by-law  on  the  face  of  it  is  made  by  virtue  of  the  powers 

vested  in  the  body  by  whom  it  was  passed  by  the  act  12 

Vic.  cb.  81,  and  that  act  confers  the  power  of  making 

snch  by-laws  on  the   municipal   council  of  the  several 

counties  or  united  counties.     Under  these  circumstances, 

it  appears  to  me  that  it  is  abundantly  evident  on  the  face 

of  the  by-law  that  it  was  passed  by  the  body  known  as  the 

Municipal  Council  of  the  United  Counties  of  Huron,  Perth 

and  Brace ;  and  that,  though  not  passed  in  that  particular 

name,  it  is  nevertheless  not  ineffective  or  void  on  that 

account.    If  a  deed  were  executed  by,  or  to  the  municipal 

council  of  any  county  by  the  name  of  the  warden  and 

county  council,  there  is  abundance  of  authority  to  shew 

that  it  would  be  valid  on  the  ground  that  there  could  be  no 

doubt  or  ambiguity  as  to  the  body  who  executed,  or  to  whom 

a  deed  was  executed  ;  and,  on  the  same  principle,  it  appears 

to  me  that  when  no  doubt  or  ambiguity  can  exist  as  to  the 

identity  of  the  warden  and  county  council  with  the  munici- 

Pai  council  of  Huron,  Perth  and  Bruce,  their  acts,  in  the 

execution  of  the  power  entrusted  to  them,  must  be  valid. 

The  eighth  objection — that  it  was  not  competent  for  the 
iQQaicipal  council  by  one  by-law  to  direct  any  special  rate 
to  be  levied  in  future  years  for  the  payment  of  a  debt  due 
l^fore  the  first  day  of  January  1849 — is  grounded  upon  the 
opposition  that  th'e  council  by  their  by-law  intended  the 
'ate  of  one  half-penny  in  the  pound  to  be  continued  and 
levied  for  several  successive  years ;  but  there  is  nothing  on 
the  face  of  the  by-law  to  warrant  such  a  supposition,  unless 
it  be  that  it  is  declared  that  it  shall  continue  in  force  until 
the  whole  of  the  debt  specified  is  paid.  The  only  efiect  of 
that  clause  would  be  to  keep  the  by-law  in  force  for  the 
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purpo^  of  enforcing  the  collection  of  the  rate  which  waa 
imposed  for  a  year,  in  case  any  portion  shoald  remain  in 
arrear  antil  the  debt  was  discharged.     It  could  not  warrant 
the  collection  of  the  rate  for  more  than  one  year ;  and  if  it 
did,  a  clause  having  that  effect  might  be«void,  but  the  rate 
still  remain  good  for  a  year.    The  183nd  sec.  12  Vic.  ch.  81 
gives  to  the  several  municipal  councils  authority  to  raise 
rates  for  the  payment  of  all  debts  dtie  prior  to  the  1st  of 
January  1849 ;  and  if  approved  of  by  the  head  of  the  govern- 
ment, then  certain  facilities  for  proceeding  against  the  cor- 
porations would  be  withdrawn,  as  respected  such  debts. 
The  power  of  approval  by  the  governor  was  no  doubt 
given  to  enable  him  to  see  that  the  measures  adopted  were' 
such  as  ^o  ensure  justice  to  creditors  within  a  reasonable 
time ;  but  if  a  measure  were  passed  extending  the  pay- 
ments over  several  years,  with  the  consent  of  creditors,  1 
cannot  see  that  if  sanctioned  by  the  governor  in  council 
it  would  be  liable  to  any  legal  objection. 

Jf  a  municipal  council  were  to  pass  a  by-law  extending 
the  time  of  payment  of  a  debt  due  prior  to  1st  Januaiy 
1849  to  a  distant  period,  and  making  the  amount  payable 
by  instalments,  it  can  scarcely  be  supposed  that  such  a  by- 
law would  be  sanctioned  r  and  if  not,  creditors,  under  the 
145th  section  of  the  act,  would  be  entitled  to  sue  for  their 
debts,  and  enforce  their  immediate  collection  by  a  rate 
through  the  sheriff. 

The  ninth  objection  is — that  the  said  by-law  enacts  that 
the  said  rate  of  one  half-penny  shall  be  levied  in  the  first 
instance  upon  lands  and  other  mtable  property,  which  is 
illegal.  This  objection,  I  believe,  id  intended  to  apply  to 
the  phraseology  of  the  by-law  in  declaring  the  rate.  It 
enacts  that  the  sum  of  one  half-penny  per  pound  shall  be 
levied  and  raised  on  lands  and  other  ratable  property,  for 
the  purpose  of  paying  off  the  debt.  The  term  levied  is 
perhaps  improper  in  such  a  case,  and  assessed  would  pro- 
bably be  a  more  appropriate  word — but  the  meaning  is 
perfectly  obvious ;  and  the  third  section  provides  for  the  rate 
being  collected  from  the  goods  and  chattels  of  parties  liable 
to  pay  it,  in  case  of  default. 
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I  have  thus  gone  through  all  the  objectioDs  taken  against 
the  by-lavr  passed  at  the  January  and  February  session  of 
the  maaicipal  council ;  and,  after  the  fullest  consideration, 
have  come  to  the  opinion,  that  though  not  so  clearly  ex- 
pressed as  it  should  be  in  some  respects,  yet  it  is  suiSciently 
dear  to  be  free  from  any  fatal  objection  on  that  account ; 
and  that,  being  on  the  face  of  it  within  the  scope  of  the 
authority  conferred  by  the  12th  Vic.  ch*  81,  and  enacted 
bona  fide  for  the  purpose  of  meeting  a  debt  due  prior  to 
the  Ist  January  1849,  for  which  the  municipal  council  had 
express  authority  to  provide,  the  objections  taken  by  the 
counsel  for  the  relator,  and  urged  with  much  ingenuity  and 
force,  are  untenable. 

Then,  as  to  the  second  by-law,  passed  in  aid  of  the  first, 
and  for  the  same  object:  I  have  already  in  effect  stated 
my  opinion  that  it  is  not  liable  to  be  defeated  or  quashed 
on  acaoant  of  its  being  a  second  by-law,  avowedly  for  an 
object  to  provide  for  which  had  been  the  subject  of  a  pre- 
vious by-law.    It  is  the  constant  practice  in  England  to 
provide  for  deficiencies  by  subsequent  by-la(v,  or  more 
than  one  in  case  of  emergency ;  and  it  would  be  an  un- 
reasonable construction  to  place  upon  the  act  of  the  legis- 
lature that  it  could  have  the  effect  of  preventing  a  municipal 
body  from  remedying  an  error  into  which  It  had  fallen  in 
the  exercise  of  the  powers  conferred  upon  it  by  the  act. 

The  second  objection  to  this  by-law,  I  think,  is  met  by  the 
whole  tenor  of  the  by-law  itself.  The  fact  of  a  special 
meeting  being  called  by  the  warden  in  consequence  of  his 
finding  that  the  provision  made  at  the  former  meeting  was 
totally  insufficient  to  meet  the  liabilities  of  the  united 
counties,  is  stated ;  and  the  resolution  of  the  council  to 
impose  an  additional  rate  of  one  half-penny  in  the  pound 
on  lands  and  other  ratable  property  for  the  purpose  of 
paying  off  the  same  debt,  shews,  I  think,  very  clearly  that 
the  council  when  they  passed  this  by-law  were  quite 
aware  of  the  inadequacy  of  the  former  rate,  and  that  it 
was  on  that  account  solely  that  the  additional  rate  was 
declared. 
The  objection  that  the  by-law  is  not  enacted  by  or  in  the 
o  VOL.  n. 
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legal  name  of  the  municipal  corporation,  and  is  iheieforc^ 
ineffective,  I  have  already  remarked  upon,  and  it  ie  un- 
necessary therefore  to  say  anything  more  on  that  head* 
Admitting,  for  the  sake  of  argument,  that  *^  the  Municipd.1 
Council  of  the  United  Counties  of  Huron,  Perth  and  Bruce," 
is  the  legal  name  of  the  corporation,  it  does  not  by  any 
means  follow  that  their  acts  in  a  name  slightly  different 
are  illegal  or  void. 

As  to  the  fourth  objection-^that  no  precise  sum  is  limited 
to  be  raised  by  the  by-law,  but  that  a  tax  is  imposed  at  one 
penny  half-penny  in  the  pound  on  lands  and  other  ratable 
property  illegally — I  think  the  amount  to  be  raised  is  ex- 
pressed in  the  original  by-law,  and  it  is  stated  to  be  the 
amount  in  which  the  Huron  district  was  indebted  prior  to 
the  first  day  of  January  1849.  The  by-law  in  question  is 
to  supply  an  anticipated  deficiency,  and  it  specifies  ex-» 
pressly  that  the  rate  is  "  for  the  purpose  of  redeeming  the 
debts  due  by  the  said  counties  prior  to  the  first  day  of 
January  1849,  and  interest  on  the  same ;''  so  that  the  amount 
to  be  raised  is  in  fact  specified  and  limited  by  the  by-law« 

I  need  not  remark  upon  the  6th  objection,  or  rather  the 
series  of  objections  contained  under  the  6lh  head,  as  I  have 
already  expressed  an  opinion  upon  the  several  matters  to 
which  they'  relate,  which  are  also  urged  as  grounds  of 
objection  against  the  first  by-law. 

The  sixth  objection  \o  this  by-law  is  the  same  as  the 
eighth  objection  to  the  former  one,  and  I  need  not  therefore 
make  any  further  comments  upon  it. 

The  last  ground  of  objection  is,  that  the  by4aw  seeks  to 
impose  a  sum  beyond  the  jurisdiction  of  the  municipcd, 
council :  the  rate  of  a  penny  half-penny  in  the  pound  on 
the  assessed  value  of  lands  and  ratable  property  cannot 
be  said  to  be  beyond  the  jurisdiction  of  the  council.  They 
had  authority  by  the  act  to  make  a  rate  sufficient  to  pay 
off  debts  due  prior  to  the  1st  January  1849,  and  they  were 
not  limited  in  the  amount  of  such  rate.  Whether  the  two 
rates  will  be  sufficient,  or  more  than  sufficient,  to  pay  off 
the  debt,  does  not  in  any  way  appear.  There  is  no  objeo 
tion  utgdd  on  the  score  of  the  rate  being  excessive  for  the 
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parpuse  intended  ;  and»  shoald  it  prove  insafficient,  and 
default  io  cooeequence  be  made,  the  parties  interested  will 
have  their  legal  remedy  against  the  present  council.  The 
legislature  have  provided  for  cases  where  more  may  be 
levied  than  may  be  aeoessaiy  for  the  specific  objects  in- 
tended,  ipv^here  executions  may  be  satisfied  by  a  mte  through 
the  sheriff;  and  should  there  be  any  excess  beyond  the 
amount  required  to  be  raised  under  the  by4aw  in  question, 
such  excess  will  of  coarse,  as  in  the  former  case,  form  i^  part 
of  the  general  funds  of  the  counties,  aad  become  applicable 
to  general  purposes. 

There  are  now  so  many  oorporetions  in  this  part  of  the 
province  entitled  to  raise  monies  for  public  purposes  with- 
in their  limits,  by  rates  on  the  assessable  property  of  the 
inhabitants,  that  it  becomes  veiy  important  that  the  extent 
of  their  authority  and  the  proper  mode  of  proceeding  before 
making  a  rate,  and  then  declaring  one,  should  become 
generally  known  and  onderstcod.    I  fear  the  impression  is 
too  general  throughout  the  country  that  the  several  councils 
may  impose  a  tax  of  a  specific  amount  in  the  pound,  with- 
out reference  to  the  sum  to  be  raised,  the  period  within 
which  it  must  ^«  raised,  or  the  objects  upon  which  it  is  to 
be  expended.    A  reference  to  the  179th  section  of  the  act 
Uth  Vic.  ch.  81  will  shew  the  mode  of  proceeding  intended 
by  the  legislature  to  be  adopted  in  making  a  rate,  and  the 
pmvisioos  of  that  section,  so  far  as  they  ate  applicable  to 
ordinary  rates,  cannot  be  too  closely  adhered  to.    It  should 
be  borne  in  mind  that  it  is  not  competent  for  any  corporation 
to  bom)W  money  to  be  paid  after  the  expiration  of  th^cur- 
« lent  year,  without  imposing  a  rate  over  and  above  all  the 
rates  to  provide  for  its  repayxnent  within  the  period  of 
twenty  years ;  and  that  the  legislature  evidently  intended  to 
require  that  each  year's  public  expenses  should  be  paid 
by  the  corporation  of  the  year ;  and  that  no  debts  should  be 
contracted,  to  be  paid  at  a  subsequent  period  from  funds 
to  be  laiscJd  by  a  succeeding  corporation,  without  providing 
by  a  special  rate  for  that  object.    The  same  policy  has 
always  been  observed  in  England ;  and  if  it  were  otherwise, 
astSDBg  inducement  might  be  afforded  to  incur  large  debts 
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for  pardcalar  objects,  and  to  leave  the  duty  and  the  odiam. 
to  futare  coTpoiations  of  providing  the  means  of  discharg- 
ing them. 

S0i<LiYAN,  J. — ^As  to  the  question  raised  upon  the  critical 
construction  of  the  first  by-law,  excepted  to  upon  these 
motions,  there  seems  to  be  no  doubt  but  that,  upon  the 
transcript  of  the  by-law  from  the  draft  actually  sealed,  tome 
words  were  omitted,  which  omission  gives  rise  to  this 
question.  The  by-law  as  passed  by  the  council,  in  its 
enacting  part,  has  these  words  : 

*^  That  the  suni  of  one  half-penny  in  the  pound  upon  all 
lands  liable  to  assessment  within  the  said  county  be  levied 
and  raised  on  such  lands  and  other  ratable  property." 

It  is  contended,  on  the  part  of  the  relator,  that  the 
by-law  should  be  quashed,  because  it  means  that  the  rate 
should  be  levied  upon  lands  alone,  whereas  the  statute  12 
Vic.  ch.  81,  sec.  41,  requires  rates  to  be  assessed  equally 
on  the  whole  ratable  property  of  the  county  liable  to  assess* 
ment ;  and  that  it  is  equally  inoperative  if  it  be  held  to 
mean  that  a  sum  equal  to  one  half-penny  in  the  pound  on 
all  lands  be  levied  on  such  lands  and  other  ratable  property, 
for  then,  that  the  rate  would  not  be  dedaied  at  all ;  and 
moreover,  that  if  the  by-law  leaves  it  uncertain  whether 
lands  alone,  or  lands  and  other  ratable  property  are  to  be 
rated,  then  the  by-law  is  void  for  uncertainty. 

On  first  looking  at  the  by-law  it  occurred  to  me,  and  I 
now  think  that  the  words  ^^  upon  all  lands  liable  to  assess- 
ment within  the  said  county,"  are  manifestly  rapugnant  to 
the  words  *'be  raised  and  levied  on  all  such  lands  and 
other  ratable  property,"  and  that  they  cannot  be  construed  • 
together ;  and,  inasmuch  as  the  former  would  be  senseless 
without  the  latter,  and  the  latter  having  meaning  without  the 
former,  we  are  theiefore  at  liberty  to  strike  out  and  reject 
the  former  sentence  as  surplusage,  and  then  see  whether 
the  by-law  would  be  good  without  it. 

Leaving  out  the  first  phrase,  the  by-law  would  read  thus : 
'*  that  the  sum  of  one  half-penny  in  the  pound  be  levied  and 
assessed  upon  all  such  lands  and  other  ratable  property." 
Then  the  word  such  may  either  be  rejected  or  refer  to 


? 


IN  RS  HAW&IlfS  V.  MUNICIPAL  OOCNCII.,  BTO.  109 

the  lands  before  mentioned.     If  rejected,  the  only  question 

wonld  be,  whether  the  by-law  wonld  be  void  for  want  of 

specifying  that  the  lands  to  be  rated  were  within  the  county  ? 

and  I  think  we  reasonably  may  infer  that  the  county  council 

intended  property  within  the  county,  which  they  bad  the 

legal  aathorlty  to  tax.    If  the  word  such  be  returned  with 

its  reference  to  the  preceding  words,  it  would  only  make 

this  intendment  the  more  certain,  at  least  as  regards  lands* 

If  we  read  the  enacting  i^art  of  th^  by-law  thus :  ^^  that 

the  snm  of  one  half-penny  in  the  pound  upon  all  lands 

liable  to  assessment  within  the  said  county  be  levied  and 

raised  upon  such  lands  and  (levied  and  assessed)  on  other 

latable  property,  the  whole  sentence  is  sensible,  and  it  is 

not  bad  grammar  to  understand  the  verb  as  understood  to 

be  repeated  as  governing  several  objects. 

I  am  of  opinion  that  we  should  do  no  violence  to  the 
constroction  of  the  by-law  by  holding  that  it  sufficiently, 
and  without  fatal  uncertainty,  expresses  the  meaning  which 
we  happen  to  know  was  intended,  and  which,  so  far  as 
this  objection  goes,  would  make  it  a  good  by-law. 

The  second  objection  is,  that  the  by-law  does  not,  by 
recital  or  otherwise,  Gfhew  that  the  debt  for  which  it  means 
to  provide  is  due  and  payable,  or  was  to  fall  due  and  pay- 
able within  the  year. 

The  statute  12  Vic.  ch.  81,  sec.  41,  sub  sec.  22,  gives 
power  to  the  county  councils  or  municipalities  to  pass  a 
by-law  or  by-laws  to  ruse  money  for  all  or  any  of  the  pur- 
poses aforesaidj  either  by  way  of  tolls  to  be  paid  on  any 
county  bridge,  road  or  other  public  work,  to  defray  the  ex- 
•  pense  of  making,  repairing  ob  maintaining  the  same,  or  by 
means  of  a  rate  or  rates  to  be  assessed  equally  upon  the 
whole  ratable  property  of  such  county  liable  to  assessment, 
according  to  any  law  which  shall  be  in  force  concerning 
rates  and  assessments. 

In  the  preceding  sub-sections  are  enumerated  various 
purposes  for  which  the  municipal  council  of  each  county 
have  power  to  pass  by-laws — in  which,  however,  are  not 
included  the  purpose  of  paying  debts  of  the  county ;  but  I 
find  the  thirty-sixth  section  of  the  act,  after  charging  upon 
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the  ooontiee  the  expense  of  repairing  and  keeping  in  lepaiir 
gaold  and  other  poblic  baildings,  oonelades  as  follows  ; 
^^  and  it  shall  be  the  duty  of  the  municipal  council  to  cause 
the  same  to  be  repaired  and  kept  in  repair  at  the  expeosQ 
of  the  county,  and  to  raise  by  rate  upon  the  county  all  sums 
of  money  which  shall  be  necessary  for  such  purpose,  and 
for  every  other  purpose,  the  expense  whereof  shall  be  by 
law  chargeable  upon  the  county.'' 

Sec.  176  makes  it  the  duty  of  the  municipal  corporations 
to  take  charge  of  former  debts  of  the  localities  under  their 
jurisdictiop,  and  to  direct  a  levy  by  tax  upon  the  same,  in 
each  year,  as  shall  be  necessary  for  the  payment  of  the  in-* 
terest,  and  as  shall  be  sufiicient  to  pay  off  the  principal, 
according  to  the  contracts  and  obligations  which  shall  have 
been  entered  into  in  that  behalfl 

Sec.  175  makes  the  new  municipalities  liable  to  have 
old  debts  recovered  and  enforced  against  them  .as  against 
the  old  district  councils. 

Sec.  177  makes  it  the  duty  of  the  municipal  corporation 
to  cause  to  be  assessed  and  levied  upon  the  whole  ratable 
property,  &c.,  a  sufficient  sum  of  money  to  pay  all  debts 
incurred  or  to  be  incurred,  with  the  interest,  to  fall  due 
within  the  year. 

'Sec.  179  provides  for  rates  to  be  made  under  executions 
in  the  sheriff's  hands  against  the  municipalities. 

These  are  the  powers  of  the  county  councils,  and  the 
facilities,  and  increased  facilities,  given  to  these  creditors 
tor  the  payment  on  the  one  hand  and  the  recovery  on  the 
other  of  old  debts  charged  upon  the  municipalities. 

Sec.  182  provides  a  meang  for  the  council  to  relieve  the 
municipality  from  these  stringent  provisions,  with  respect 
to  any  debt  bona  fide  due  by  any  municipality,  by  enacting 
that  ^^  it  shall  and  may  be  lawful  for  the  municipal  corpo- 
ration, at  any  time  within  one  year,  to  pass  a  by-law  for 
the  liquidation  of  such  debt ;  and  upon  such  by-law  being 
passed  and  approved  by  the  governor  in  council,  that  none 
of  the  increased  facilities  shall  be  applicable  to  such  debt, 
until  default  shall  be  made  in  raising  the  necessary  funds, 
or  in  applying  them  according  to  the  provisions  of  such 
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by-law."  The  lemainder  of  this  section  enables  manici- 
palities,  with  the  consent  of  their  creditors,  to  substitute 
notes  or  debentures  for  those  already  issued. 

It  appears  to  me  that  the  objection  to  this  by'-law  that  I 
am  now  considering  is  merely  to  the  want  of  recital,  or  of 
sufficient  correctness  or  particularity  of  recital,  in  the  by- 
law.     The  by-law  shews  that  it  appeared  by  a  general 
statement  of  debts  and  liabilities  laid  before  the  county 
council  that  the  late  municipal  council  of  the  Huron  dis* 
trist  was,  prior  to  the  1st  day  of  January  1849,  in  debt  to  a 
la^  amount — viz.,  to  the  amount  of  4,860i.  10«.  5Jd.  with 
interest— and  the  by-law  then  recites  the  necessity  of  raising 
money  to  meet  that  demand.     It  is  not  recited  that  the  whole 
or  any  part  of  the  money  was  payable  in  the  year  1849 ; 
and  under  the  175th,  176th  and  177th  sections  of  the  act  it 
was  not  the  duty,  and  probably  was  not  within  the  powers 
of  the  municipal  council,  to  provide  by  rates  for  the  payment 
of  the  debts  incurred  by  the  district  council,  except  as  such 
debts  should  fall  due,  according  to  the  contracts  or  obliga*^ 
tions  under  which  the  debts  were  incurred ;  and^  if  the  debt 
recited  were  in  fact  payable  according  to  contract  in  the  year 
1849,  then  it  would  be  the  duty  of  the  council  to  meet  the 
demand,  and  to  provide  for  its  payment .  by  rate.    No 
anthority  was  cited ;  neither  have  I  found  any  making 
recitals  necessary  in  a  by-law,  or  in  any  other  law.    There 
is  nothing  recitctd  in  this  by-law  which,  as  to  this  objection^ 
wonld  make  the  law  necessarily  void.    The  validity  of  the 
by-law  depends  not  upon  the  recital,  but  upon  the  fact 
whether  the  money  was  really  payable ;  and  I  think  that  if 
the  complainant  wished  to  sliew  the  by4aw  invalid,  as 
needlessly  anticipating  payments,  and  thereby  throwing 
ttpon  him,  he  being  a  ratepayer  of  the  year  1849,  the  hnt* 
den  of  debts  not  payable  by  the  ratepayers  of  that  year^ 
he  should  have  shewn  the  fact  by  affidavit :  be  might  have 
denied  the  existence  of  the  debt,  or  he  might  have  shewn 
that  by  contract  the  payments  were  lo  fall  upon  the  rate- 
payers of  future  years.    We  have  no  information  before  ua 
to  shew  that  payments  are  anticipated.    The  by-law  makes 
ante  for  the  purpose  of  meeting  a  certain  debt ;  and  if  the 
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enactment  and  its  purpose  be  safBciently  plain,  and  no 
fsLCis  appear  to  make  either  illegal,  I  do  not  see  how  ^we 
can  interfere  with  the  by-law. 

It  is  objected,  in  the  third  place,  that  the  by-law  does  not 
enact  that  a  specified  sum  sboold  be  raised,  and  then  de* 
clare  a  rate  for  the  purpose. 

It  plainly  appears,  I  think,  from  the  statute  12  Vic.  ch.  81, 
as  well  as  from  comparison  with  previous  statutes  author- 
ising local  taxation,  that  the  powei-  delegated  by  the  legis- 
lature to  the  justices,  the  district  councils,  and  the  present 
municipal  corporations,  was  always  intended  to  be  the 
raising  of  certain  aggregate  sums,  ascertained  by  estimate 
or  contract  of  loan,  by  equal  rates  on  ratable  property,  in 
contradistinction  to  a  power  exercised   by  parliament  of 
levying  duties  and  taxes  often  founded  on  estimate,  but  not 
necessarily  so.    By  the  59th  Geo.  III.  ch.  59,  for  example, 
sec.  7  authorises  the  justices  assembled  in  quarter  sessions, 
after  having  ascertained  the  sum  qf  money  to  be  raised  to 
defray  the  public  expenses  of  the  district,  to  divide  and 
apportion  the  same  upon  every  person  liable  to  pay  taxes 
as  aforesaid ;  and  the  rate  for  the  year  was  limited  in  the 
same  section  to  one  penny  in  the  pound  upon  the  assessed 
property.    The  same  statute,  section  8,  to  guard  against 
unnecessary  assessment,  provides  that  no  new  assessment 
shall  be^made  until  it  shall  appear  that  the  money  collected 
by  the  preceding  rate  shall  have  been  expended — thus  evi- 
dently contemplating  that  the  estimate  by  which  the  sum 
to  be  raised  was  to  be  ascertained  would  only  be  an  ap- 
proximation to  the  true  amount.    The  statute  4  &  5  Vic. 
ch.  10,  sec.  S9,  gives  the  district  councils  power  to  assess, 
levy  and  appropriate  money  for  the  purposes  mentioned  in 
the  act  i^  and  sec.  41  provides  that  the  amount  to  be  raised 
under  any  by-law  should  be  limited  by  such  by-law,  and 
should  afterwards  be  apportioned  and  assessed  equally  upon 
assessable  property.    Thus  we  see  the  nature  of  the  power 
of  taxation  conferred  on  the  district  councils,  and  that 
it  was  like   that    previously  exercised   by   the   quarter 
sessions — the  nosing  previously  ascertained  sums  by  way 
of  an  equal  assessment;  and  the  act  required  the  sum  to 
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be  raised  to  be  limited  by  the  by-law  itself.    The  act  \2 
Vic.  ch.  81,  is  not  so  explicit ;  sec.  41  enumerates  the  pur- 
poses for  whi'jh  the  county  municipalities  are  authorised 
to  make  by-laws  ;  and  in  sub-section  22  power  is  given  to 
the  county  municipalities  to  raise  money  for  the  purposes 
aforesaid  by  means  of  a  rate  or  rates,  to  be  assessed  equally 
on  the  whole  ratable  property  of  the  county  liable  to  assess- 
ment.   Thus  the  sum  to  be  raised  is  not  directly  required 
to  be  ascertained  previously  to  making  the  rate,  or  to  be 
limited  in  the  by-law.    fiut  it  seems  to  me,  from  the  nature 
of  the  powers  exercised  by  the  municipalities,  and  from 
the  words  of  the  41st  section,  that  money  cannot  be  levied 
without  a  previous  ascertainment,  first,  of  the  purpose  or 
purposes  for  which  it  is  required  :  nor,  secondly,  without 
an  approximating  estimate  of  the  amount   required  for 
such  ascertained  purposes.     It  is  this  amount  which  is 
to  be  eqnally  assessed,  and  which  includes  the  amount  of 
the  assessment.    It  possibly  would  not  be  held  necessary 
under  this  section  to  state  in  the  by-law  the  aggregate 
amount ;  it  may  be  sufficient  to  have  that  amount  in  fact 
previously  ascertained;  but  at  all  events  I  think  it  should 
be  ascertained  ;  in  other  words,  I  feel  satisfied  that  it  is 
not  under  this  act  competent  to  the  county  or  other  munici- 
palities in  the  first  place,  to  create  by  tax  a  revenue  un- 
known in  its  amount  or  in  its  purposes,  and  afterwards 
to  invent  means  of  spending  the  money  collected.    I  think 
that  parliament    meant    to  limit   the  power  of  munici- 
palities to  the  leving  by  equal    assessment  the  amount 
necessary  to  be  raised,  and  that  only  ;  and  to  find  hoW 
fflocb  is  necessary,  the  purposes  for  which  \he  money  la 
wanted  as  well  as  the  amount,  must  first  be  discovered. 

?erhaps  it  may  also  be  said  that  in  case  of  a  debt  paya- 
ble before  the  1st  January  1849  there  is  no  power  given  to 
the  municipal  councils  to  make  a  retrospective  rate,  unless 
acting  under  the  182nd  section  ;  for,  though  the  council  is 
bound  to  provide  for  debts  as  they  fall  due,  power  is  not 
given,  unless  by  that  section,  for  providing  for  past  debts. 
There  are  verjr  many  authorities  against  retrospective  rates, 
Mwell  as  against  rates  prospective,  which  "have  the  effect 
r  VOL.  n. 
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of  throwing  the  harden  of  taxation  upon  pemons  other  than 
those  who  have  the  benefit  of  the  services  performed,  or  of 
the  money  expended.  I  think  this  is  not  a  by-law  under 
the  182nd  aection,  because  it  does  not  provide  for  the  liqoi- 
dation  of  the  debt  at  any  certain  period,  or  in  any  certain 
manner ;  but  it  is  difiicolt  to  say  that  under  the  act  which 
makes  it  the  dnty  of  the  councils  to  lake  charge  of  antece- 
dent debts,  and  which  furnishes  coercive  means  for  raising 
and  levying  money  by  execution,  thai  the  power  is  not 
implied  of  making  rates  for  these  debts,  though  the  exer- 
cise of  that  power  may  not,  unless  with  the  assent  of  the 
governor  in  council  and  pursuing  the  182nd  section,  save 
the  corporation  from  aa  execution,  if  the  ^peditor  wishes  to 
proceed  for  the  recoveiy  of  his  debt  in  that  mannen  The 
182nd  section  gives  authority,  with  the  consent  of  creditors, 
to  substitute  new  promissory  notes  or  debentures  for  <Ad 
ones,  and  to  provide  for  their  gradual  extinction  by  redeem* 
ing  a  certain  portion  anndally.  It  may  be  said  that  without 
the  consent  of  creditors,  and  without  a  by-law  assented  to 
by  the  govevoor  in  council,  the  county  may  be  subjected  to 
two  rates  for  the  same  debt — the  one  uader  a  by-law,  the 
other  under  an  execution ;  still  I  have  a  difficulty  in  deny 
ing  to  the  council  the  right  to  make  a  retrospective  rate,  in 
regard  to  the  old  debts  of  the  district ;  as  regards  new  debts, 
the  role  of  the  statute  is  sufficiently  stringent.  It  is  not, 
however,  necessary  lo  decide  this  point,  because,  for  aught 
that  ift  shewn  to  us  here,  the  whole  of  this  debt  may  only 
have  fallen  due  in  the  year  when  the  by-kw  was  made, 
and  when  it  was  the  duty  of  the  council  to  psovide  for  its 
payment. 

Cases  of  retrospective  county  and  church  mtes : — 
Tawney's  case,  2  Lord  Raytnond,  1009 ;  Stevens  v. 
Evans,  Burr.  1 152 ;  Rex;  v.  Chapelwardens  of  Hey  worth,  12 
£.556 ;  Luncbester  V.Thompson,  5  Mod.  4;  Rex  v.  Sillefant, 
4  Ad.  &  El.  355. — Said  that  their  rate  being  retrospective, 
is  no  objection  if  good  on  the  lace  of  it;  that  objection  must 
be  taken  in  passing  accounts. 

Rex.  V.  Justices  of  Flintshire,  5  B.  Al.  761.— The  court 
granted  a  oertioiari  to  remove  a  county  rate,  observing 
that  this  was  a  mte  to  reimburse  persons  for  a  debt  pre- 
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▼ionsly  contracted,  which  was  clearly  bad,  inastnnch  as 
the  justices  had  no  right — except  by  following  the  provisions 
of  particalar  acts  of  parliament,  which  had  not  been  done 
—to  anticipate  the  county  rate,  so  as  to  make  the  expense 
ultimately  fall. upon  very  different  persons  from  those  who 
were  by  law  liable  at  the  time  it  was  incurred. 

Rex  V.  Mayor,  &c.,  of  Gloucester. — Retrospective  rate 
bad,  if  it  so  appeared  on  face  of  it ;  otherwise,  if  it  appear 
legal.  The  court  will  not  hear  objections  in  fact ;  these 
should  be  made  on  passing  accounts. 

Woods  ▼.  Reed  (2  M.  &  W.  777)  is  the  case  of  a  rate 
under  the  Municipal  Corporation  Act,  6  Wm.  IV^  ch.  ^6. 
The  difference  between  an  estimate  meant  to  charge  an 
expense    upon   the  current  ypar  :    Alderson,  B. — "  The 
general  principle  is,  that  you  cannot  charge  a  man  for 
services  which  have  been  of  no  use  to  him.     Of  what 
benefit  are  the  services  of  a  last  year's  recorder  to  a  man 
who  comes  to  reside  in  the  borough  this  year."    In  answer 
to  an  argument  of  counsel — ^by  sec.  83  special  constables 
^    are  to  be  called  out  in  case  of  need,  and  to  be  paid  a  cer- 
tain amount  per  day.    This  is  a  demand  which  could  not 
be  foreseen  or  estimated — ^Alderson,  B. :  *^  You  might  urge 
the  same  argument  as  to  county  and  poor  rates— the  answer 
is,  you  must  have  the  money  in  hand."    Lord  Abinger,  C. 
B, :  "  They  would  then  provide  for  the  extraordinary  ex-* 
peose  out  of  the  funds  in  hand,  and  immediately  make  a 
new  rate  to  supply  it."     The  general  inconvenience  of 
retrospective  rates  has  been  long  known  and  recognised  in 
the  courts  of  law,  on  the  ground  that  succeeding  inhabi- 
tants cannot  legitimately  be  made  to  pay  for  services  of 
which  their  predecessors  have  the  sole  benefit.    Alderson, 
B. :  "  The  council  is  much  more  likely  to  be  economical 
When  the  money  is  to  come  out  of  their  pockets  in  the  first 
instance,  than  when  they  first  incur  the  debt  and  afterwards 
provide  the  means  for  paying  it;  otherwise,  the  council 
might  impose  upon  the  borough  the  cost  of  having  salaries, 
and  leave  upon  their  successors  the  odium  of  levying  money 
to  pay  them.^'    In  this  dise  a  good  form  of  a  rate  is  to  be 
toQiid ;  the  sum  to  be  raised  and  the  rate  in  the  pound  aie 
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both  stated. — See  also  The  Queen  v.  The  Recorder  of  Batb 
(  9  Ad.  &  El.  873).     The  Queen  v.  The  Town  Council  of 
Lichfield  (4  Q.  B.  894). — Where  an  order  for  the  payment  of 
a  sum  of  money  to  reimburse  the  late  mayor  was  removed 
by  certiorari  to  the  Queen's  Bench,  and  quashed — The 
Queen  v.  Town  Council  of  Stamford— (4  Q.  B.  900  n.  a.) 
In  the  Queen  v.  The  Mayor,  &c.,  of  Gloucester  (6  Q.  B.  862) 
the  court  ordered  a  mandamus  to  compel  payment  of  the 
fees  of  the  clerk  of  the  peace ;  and  when  it  was  suggested 
that  this  might  make  a  retrospective  rate  necessary,  left  the 
defendants  to  allege  that  fact,  if  so,  upon  the  return  of  the 
mAidamus ;  and  Lord  Denman  seems  to  say  that  woald 
be  'a  good  reason  for  not  obeying  the  mandamus — The 
Queen  v.  The  Mayor  of  New  Windsor  (7  Q.  B.  908).     The 
Queen  v.  Mayor,  &c.,  of  Warwick. — The  corporation  exe- 
cuted a  bond  for  payment  of  an  annuity  to  a  person  removed 
from  office,  under  corporate  claims  (5  &  8  Wm.  IV.  ch.  76), 
and  for  payment  on  demand  of  arrears  due  before  that  date, 
the  obligee  consenting  not  to  press  for  the  arrears,   the 
council  passed  a  resolution  to  pay  him  interest  thereon — ^it 
was  held  that  such  resolution  and  payment  of  the  interest 
were  liable  to  be  quashed.     Lord  Denman,  C.  J. :  "  1  think 
the  statute  gives  no  authority  to  pay  interest  on  such  bonds, 
as  the  compensation  is  to  be  assessed  and  the  amount  se* 
cured  by  a  bond.    The  arrears  are  to  be  paid  on  demand. 
If  the  town  council  for  the  tirile  being  wish  to  postpone  the 
payment,  they  must  do  so  by  some  arrangement  amongst 
themselves,  but  cannot  throw  the  interest  on  future  members 
of  the  corporation— See  also  note  s^  to  page  929.     Cobb  v. 
Allan   (10  Q.  B.  682)  is  an  interesting  case,  as  shewing 
the  mode  and  form  of  assessment  under  the  Municipal  Act, 
and  as  raising  the  question,  whether  under  an  order  upon 
a  parish  to  levy  a  certain  quota  of  the  entire  assessment, 
stated  in  the  order  to  be  estimated  at  one  shilling  in  the 
pound,  a  rate  made  by  the  parish  of  one  half*penny  in  the 
pound  was  good,  because  a  lower  rate  would  not  be  suffi- 
cient to  raise  the  amount  required. 

The  late  assessment  law,  13  and  14  Vic.  ch.  67,  shews 
clearly  the  intention  of  the  legislature  to  have  continued, 
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'ts  to  the  powers  of  taxation  by  the  manicipalites,  with 
lespect  to  the  previous  ascertainmeDt  of  the  amount  an/l 
purposes  of  assessments.    The  31st  section  enacts,  that  in 
eveiy  case  in  which  any  aum  is  to  be  levied  for  county 
purposes,  the  municipal  council  of  the  county  shall,  by  by- 
law, direct  what  portion  of  such  sum  shall  be  levied  ift 
each  township  or  incorporated  towns  or  villages  in  such 
county ;  and  it  shall  be  the  duty  of  the  county  clerk,  before 
tbe  first  day  of  August  in  each  year,  to  certify  to  the  clerk 
of  each  township  or  incorporated  town  or  village  in  his 
county,  the  total  amount  which,  shall  have  been  so  directed 
to  be  levied  thereon  in  the  then  current  year  for  county 
parposes.    The  11th  section  of  the  said  act  provides,  that 
tbe  sums  which  shall  be  required  by  law,  or  by  any  by-law 
of  any  township  or  county  for  any  lawful  purpose,  shall  be 
taxed,  rated  and  raised  upon    estimate  of  the  amount 
leqoired  for  any  such  lawful  purpose ;  but  in  cities  and 
incorporated  towns  or  villages,  the  taxes  shall  be  imposed 
by  by-laws  declaring  the  yearly  rate  in  the  pound  to  be 
levied  on  the  yearly  value  of  all  taxable  property.    The 
12th  section  provides,  that  whenever  the  amount  of  taxes 
which  shall  be  assessed  on  any  township  or  county,  incor- 
porated  town  or  village,  for  any  purpose,  shall  exceed  the 
charges  for  such  purpose,  the  overplus  shall  go  to  the  reduc- 
tion of  the  tax  in  the  next  year  for  the  same  purpose;  or, 
ifsnch  purpose  shall  have  been  accomplished,  then  to  the 
lednction  of  such  other  tax  as  the  municipality  shall  see  fit 
to  direct.    And  if  the  amount  of  taxes  so  assessed  for  any 
purpose  shall  be  less  than  the, charges  for  such  purpose, 
ancb  deficiency  shall  go  in  increase  of  the  tax  for  such 
purpose  in  the  succeeding  year.     There  is  an  addition  to 
this  section  which  I  do  not  understand — ^'  but  in  cities 
and  incorporated  towns  or  villages,  the  amount  .assessed 
and  levied  shall  form  part  of  the  general  funds  at  the  dis- 
posal of  the  corporation,  unless  otherwise  specially  appro- 
priated."   It  is  not  however  necessary  to  the  solution  of 
the  present  question  to  discover  its  meaning. 

The  latter  statute  was  not  passed  at  the  time  of  the 
making  the  by-law  in  question,  and  I  have  only  cited  it 


1 18  COM ttOMT  PIAAft,  TRmiTlr  TERM,  1«  Ttt. 

by  way  of  illustration;  and  the  stilutes  preceding  the  IS 
Yic.  are  in  like  manner  only  illustrative  of  the  powers 
granted  by  the  legislature  to  subordinate  bodies  to  shei^r 
that  it  is  not  a  power  of  taxation  with  a  view  to  tinas- 
oeriained  purposes  and  amounts  that  has  been  conferred^ 
bat  the  contrary. 

The  statute  69  Geo.  III.  ch.  8  imposes  a  tax  upon  the 
lands  of  absentees  for  the  purposes  of  highways  and  roadsi ; 
but  the  tax  is  fixed  at  so  much  per  acre,  tt  is  called  a  rate 
or.assessment,  but  i(  is  not  strictly  so :  it  is  not  an  imposi'- 
tion  of  any  sum  equally  amongst  rate-payers,  bat  a  tax 
without  any  reference  to  any  amount  required,  and  it  is 
directly  imposed  by  parliament. 

In  some  instances,  the  legislature  have  authorized  what 
was  called  a  rate  to  be  levied,  and  fixed  the  amount  of  the 
rale  per  pound  to  raise  additional  funds  for  the  paymem  of 
debts  incurred  in  the  building  of  gaols  and  court-hotraes ! 
for  example,  7  Geo.  IV.  ch.  14,  sec.  S,  where  the  justices 
of  the  District  of  London  are  required  to  impose  a' rate  of 
one-third  of  a  penny  in  the  pound  until  the  stmi  atithoriaed 
to  be  borrowed  should  be  repaid.  In  this  case,  the  amount 
to  be  raised  in  each  year  was  not  to  be  ascertained  by  the 
order  of  sessions ;  though  by  the  59  Geo.  III.  ch.  7,  it  is 
required,  as  I  have  already  observed. 

Tbt  act  4  Geo.  IV.  ch.  34^  for  the  erection  of  a  gaol  and 
court-house  for  the  Home  District,  authorizes  the  justices 
in  sessions  to  apply  towards  the  expenses  of  the  building 
all  moneys  arising  from  rates  and  assessments  in  the  hands 
of  the  treasurer  not  required  for  ordinary  or  incidental 
expenses;  though  if  the  rate  had  been  properly  made, 
unless  a  sum  were  specially  rated  for  the  purpose  of  the 
building,  the  legislature  had  no  ground  for  supposing  any 
such  surplus.  I  find  the  same  species  of  appropriation  ia 
several  other  acts. 

I  believe,  from  perusing  these  acts,  and  it  has  otherwise 
oome  to  my  knowledge,  that  in  practice  the  justices  of  the 
peace  generally  lost  sight  of  the  nature  of  the  power 
entrusted  to  tfaem^  and  of  the  enactment,  which  required 
them  first  to  asoertain  the  amooat  necessary  to  be  raised 
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before  makiog  a  rate^  and  that  they  levied  to  the  exieot 
pemutted  by  the  statute — nacaely,  one  penny,  in  the  pound, 
without  any  reference  to  the  aggregate  amount  to  be 
raised.  I  believe  the  same  course  was  followed  by  the 
district  councils,  notwithstanding  that  the  4  and  5  Vic.  ch. 
10  specially  directed  that  the  amount  to  be  raised  should 
be  limited  by  the  by-law  authorising  the  rate ;  but  I  do* 
not  thiuic  such  practice  legal,  or  that  the  ordets  of  session; 
woald  have  been  upheld  if  objected  to  on  that  ground. 

But,  supposing  it  to  be  necessary,  under  the  statute  12 
Vio.  ch.  81,  that  the  aggregate  amount  should  be  ascer- 
tained before  making  a  rate,  and  even  that  it  should  ba 
limited  in  the  by-law,  it  appears  toHne  that  it  is  so  limited 
and  ascertained  by  the  one  now  in  question.  It  is  true  that 
tbe  by-law  does  not  state  bow  much  of  the  sum  mentioned 
ia  for  principal  and  bow  much  for  interest.  Neither  does 
it  specify  how  much  interest  is  to  accrue  upon  the  debt ; 
but  il  canoot  make  any  difference  as  to  tbe  legality  of  the 
bj-law  whether  the  amount  to  be  raised  is  for  principal 
or  interest,  and  it  waa  not  pessible  for  the  municipal 
council  to  ascertain  the  precise  day  or  month  in  wbicb 
future  interest  was  to  cease  on  the  discharge  of  tbe  debt 
1  think  the  amount  is  sufficiently  limited  and  ascertained 
by  this  by-law ;  and,  as  nothing  is  shewn  to  the  eontrary, 
w«  aie,  I  think,  bound  to  take  it  as  fact,  that  the  halfpenny 
in  the  pound  was  intended  to  approximate  to  on  equal  rate 
for  the  pnrpoee  of  raising  that  sum. 

Another  objection  m  that  the  by-law  does  not  appoifit 
any  definite  period  of  time  for  which  it  shall  continue  in 
foree^  of  shew  that  OB^-balfpeany  in  the  pound  will  at  any 
time  suffice  to  satisfy  the  debt.  This  objection  assumes 
that  the  by-law  imposes  a  rate  to  continue  for  more  than 
one  year.  But  the  by-law  simply  enacts  that  the  sum  of 
one-halfpenny  in  the  pound  be  levied.  This  I  think  refora 
only  to  one  single  rate.  The  second  section  enacts  that  the 
by«law  shall  be  and  remain  in  force  until  tbe  whole  of  the 
debt  be  paid ;  but  this  does  not  amount  to  an  enaetmenl 
o£  a  yearly  rate.  The  law  would  necessarily  have  to 
remaia  in  force  for  tbe  purpose  of  compelling  payment  of 
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arrearages  of  rates,  but  its  eontinning  in  force  will  make^ 
no  new  rate.    It  is  most  probable  that  the  municipal  coun- 
c'lintended  a  rate  to  be  yearly  levied,  and  this  supposition 
is  rendered  more  probable  by  the  fact  before  us  of  a  second 
by-law  for  the  same  purpose,  which  recites  the  inadequacy 
of  the  first  provision.     Yet  nothing  is  shewn  us  but  what 
the  by-law  itself  contains,  and  this  is  but  for  one  rate, 
which  we,  in  the  absence  of  all  information  on  the  subject, 
must  suppose  to  be  bona  fide  intended  to  be  sufficient  !€► 
pay  the  whole  debt  and  interest.     The  176lh  section  of  the 
statute  12  Vic.  ch.  81  makes  it  the  duty  of  each  municipal 
corporation  to  lake  charge  of  any  debt  which  may  be  due, 
and  to  direct  the  levy,  by  tax,  of- such  sum  in  each  year  as 
shall  be  necessary  for  the  payment  of  the  interest  thereon, 
and  as  shall  be  sufficient  to  pay  off  the  principal  according 
to  the  contracts  and  obligations  which  shall  have  been 
entered   into  in  that  behalf.     I  think  we  must  consider 
the  debt  mentioned  in  this  by-law  to  have  fallen  due,  or 
that  it  was  to  fall  due,  within  the  year,  according  to  the 
contracts  and  obligations  of  the  corporation  ;  and  that  the 
by-law  is  a  simple  provision  for  the  payment  of  the  debts 
and  interest  acconling  to  these  contracts  and  obligations. 
The  182nd  section  provides  for  another  case — ^that  is  to  say, 
where  the  debt  is  due  and  not  intended  to  be  paid  according 
to  the  contracts  or  obligations  of  the  municipality.    It  per- 
mits the  council,  with  respect  to  any  debt  bona  fide  due 
before  the  1st  January  1849,  to  pass  a  by-law  providing 
for  the  liquidation  of  the  debt ;  and  upon  such  by-law 
being  approved  by  the  governor  in  council,  none  of  the 
increased  facilities  for  the  recovery  of  debts  given  by  the 
act  shall  be  applicable  to  such  debt.    Thus,  the  munici 
pality,  with  the  assent  of  the  governor  in  council,  is  per> 
mitted  to  make  what  is  equivalent  to  a  new  contract  for 
itself  in  the  case  of  a  contract  already  broken  ;  but  we  do 
not  know  that  the  contract  is  broken  here,  or  that  the  debt 
was  payable  before  the  1st  January  1849,  or  that  it  was 
intended  to  postpone  the  payment.    If  the  by-law  were 
intended  to  suspend  legal  remedies  against  the  corporation, 
I  do  not  think  it  sufficient  for  that  purpose,  evA  with  the 
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assent  of  the  governor  in  council ;  for  it  does  hot  provide 
that  the  deht  shall  be  paid  at  any  time^  or  in  what  instal- 
ments it  shall  be  paid,  or  when  they  shall  be  payable ;  bat 
I  think  a  by-law  may  be  good,  imposing  a  tax  for  the  pur- 
pose of  paying  a  debt,  though  it  may  not  be  sufficient  to 
suspend  legal  remedies,  under  the  182nd  section.  It  is  the 
duty  of  the  council  to  provide  by  by«law  for  the  payment 
of  debts  failing  due  after  the  1st  January,  as  well  as  for 
those  due  before  that  time ;  it  is  only  with  respect  to  the 
latter,  however,  that  any  legal  remedy  can  be  suspended 
by  a  new  provision  for  the  liquidation  of  the  debt,  with  the 
assent  of  the  governor  in  council. 

It  is  then  objected  that  the  by-law  is  not  enacted  in  the 
legal  name  of  the  municipal  council  of  the  said  united 
counties ;  the  SSrd  section  of  12  Vic.  ch.  81,  enacting 
^'  That  the  powers  of  the  corporation  shall  be  exercised  by, 
^through  and  in  the  name  of  the  muntciptd  cofmcil  of  such 
county. ^^  The  present  by-law  runs  as  follows :  ^^  Be  it  there- 
fore enacted  by  the  warden  and  county  coyncU  of  the  said 
united  counties  of  Huron,  Perth  and  Bruce.'' 

Eveiy  modern  corporation-^that  is,  eveiy  corporation 
not  so  by  prescription,  has  but  one  name,  and  must  be 
called  by  that  name.  The  municipal  corporation  in  the 
present  instance  is  empowered  to  make  by-laws  by,  through, 
and'  in,  a  particular  name.  It  is  said  (see  Willcock  on 
Corporations,  35)  ^'An  existing  corporation  may  be  empow- 
ered by  statute  or  charter  to  do  a  particular  act  by  a  name 
different  from  that  by  which  it  was  constituted  or  is 
usually  known.  If,  in  the  execution  of  that  act,  it  use  the 
constituted  name  instead  of  that  newly  conferred,  it  is  as 
much  a  misnomer  as  if  it  had  us^d  a  name  by  which  it 
never  was  called."  Cambridge  v.  York,  1  Kyd.  266 ;  R.  v. 
Croke,  Cowper,  26. — ^In  the  latter  case,  it. appears  that 
power  was  given  to  the  mayor,  aldermen  and  commons. i& 
common  council  assembled,  to  treat  for  the  purchase  of 
lands.  The  quarter  sessions  made  an  order,  which  is 
^  stated  to  be  on  application  of  the  mayor  and  commonalty 

'  and  citizens.      Lord  Mansfield  said,  ^^  This  is  a  special 

I  anthority  delegated  by  act  of  parliament  to  particular  pei^ 

'  a  VOL.  n. 
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eons  to  take  away  a  man's  property  and  estate  against  bii» 
will ;  therefore  it  mnst  be  strictly  pursued,  and  it  nnist 
appear  to  be  so  on  the  face  of  the  order."     Lord  Mansfield 
farther  observes,  ^^  Now  there  are  two  distinct  things — tb&t 
is,  the  mayor,  aldermen  and  commons  in  common  council 
OisenMed,   and  the    mayor,    commonalty  and   citizens ; 
Ae  one  is  a  select  body,  and  the  other  the  corporation  at 
large ;  and  we  cannot  here  go  into  any  fact  tending  to 
leconcile  such  distinction,  or  to  shew  that  in  truth  the  latter 
aie  the  proper  persons.     It  seems  to  me  that  there  was  in 
that  case  a  very  substantial  difference,  because  it  was  only 
by  the  select  body,  and  in  common  council  assembled,  that 
the  act  could  be  done.     In  the  case  of  the  Mayor  and 
Burgesses  of,  Lymes  Regis  (10  Co.  122  b),  a  variance  in  a 
bond  given  to  the  corporation  was  held  immaterial ;  and  it 
was  teld  that  the  name  of  a  corpomtion  in  grants  and  con- 
ireyancs  need  not  be  idem  syllabis  seu  verbis :  it  is  sufficient 
if  it  be  idem  senefi. 

There  is  a  difference  between  writs,  declarations,  &c., 
and  obligations  and  leases ;  for  if  the  name  of  a  corporation 
be  mistaken  in  a  writ,  a  new  writ  may  be  procured ;  bu^ 
if  it  were  fatal,  if  mistaken  in  leases  and  obligations,  the 
benefits  of  them  would  be  wholly  lost,  and  therefore  one 
ought  to  be  supported  and  not  the  other. — Gilbert's  C.  B. 
264 ;  10  Co.  124,  a.  n.  B.  The  Mayor  of  Carlisle  v.Bltb- 
men  &  Tyner  (8  E.  487)  is  not  in  point ;  for  there  the  co^ 
poratioQ  was  by  prescription,  and  the  deed  to  them  was 
held  to  be  evidence  that  they  went  by  the  corporate  name 
in  die  deed,  at  least  as  against  the  grantor.  Knight  v.  The 
Mayor,  Masters  and  Burgesses  of  Wells — Judgment  was 
given  for  defendants,  in  debt  upon  their  bond  given  as  The 
Mayor,  Aldermen  and  Burgesses  of  Wells.  In  Croydon 
Hospital  V.  Fairly  (6  Taunt.  467),  the  corporation  by  whom 
the  conveyance  was  made  was  ^^  The  Waidein  and  Pooie 
of  the  Hospital  of  the  Holie  Trinitie  in  Croydon,  of  the 
foundation  of  John  Whitegift,  Archbishop  of  Canterbuiy." 
They  made  a  deed  by  the  corporate  name,  leaving  out  .the 
words  ^^of  the  foundation,  &c.''  The  deed  was  held  valid, 
and  the  authority  of  a  class  of  caaes  firom  the  reign  of 
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Sdward  VI.  to  the  latter  part  of  James  L,  which  fiavor 

§ieat  stricstness  in  giving  the  names  of  corporations,  ara 

denied  to  be  law.    The  spirit  of  the  decisions  (says  Mr. 

Serjeant  Best,  in  argament)  is,  that  there  must  be  a  material 

deTiation  or  iunbigaitj ;  as,  for  instance,  where  there  are 

two  corporations,  and  it  cannot  be  known  which  of  them 

it  is.     But  this  corpomtion,  he  says,  is  sufficiently  design 

sated  by  the  account  of  the  name  that  is  given.     The 

eoart  agree  in  qnestioning  the  authority  of  the  class  at 

eaaes  lefened  to ;  and^  unless  the  misnomer  occasions  real 

unbigaity,  the  deed  made  by  a  corpomtion  by  a  wrong 

name  is  not  void.    In  ^e  case  of  The  Attorney  General  v. 

Rye,a  devise  to  ^Mhe  Mayor,  Jurats,  &c.,of  the  Town  Council 

of  the  ancient  Town  of  Rye,"  was  held  good,  though  the 

true  name  was  ^'  The  Mayor,  Jurats  and  Commonalty  of 

the  ancient  Town  of  Rye."     In  Doe  Maiden  v.  Miller  (1 

B.  fc  Al.  669}  the  demise  was  laid  to  be  by  the  Mayor, 

Bnrgiesaes,  &c«  of  the  borough  town  of  Maiden*    The  name 

in  the  charter  of  incorporation  was.  The  Mayor,  Burgesses, 

he,  of  Maiden.    It  was  held  that  this  was  no  variance,  it 

appearing  that  Maiden  was  a  borough  town.    I  do  not  find 

any  very  recent  cases  on  this  question,  and  it  would  be  in 

vain  for  me  to  attempt  to  reconcile  the  ancient  decisions. 

It  seems  to  me  that  the  question  is  reduced  to  this  point : 

Is  there  any  ambiguity  produced  by  the  misnomeiT   The 

woid  ^warden'  is  introduced  into  the  name,  but  we  have  the 

act  before  us  which  makes  the  warden  a  constituent  part 

of  the  council  described.    The  word  ^county'  is  repeated 

twice,  bat  this  creates  no  ambiguity.  The  word  ^municipal' 

is  left  out  of  the  name,  but  there  is  enough  of  the  name 

given  to  shew  that  the  council  of  those  united  counties  is 

a  municipal  council.    The  statute  directs  that  the  powers 

of  the  corporation  shall  be  exercised  by,  through  and  in  the 

name  of  ^^  the  municipal  council  of  such  county."    The 

object  of  the  act  in  giving  specific  names  to  the  respective 

conncils  created  thereby  in  the  townships,  villages,  towns, 

cities  and  counties,  is  obvious.    It  is  to  prevent  confusion 

and  ambiguity  in  the  naming  so  many  bodies,  each  of  them 

oooncils,  were  the  names  left  to  legal  inference ;  hot  there 
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can  be  no  rach  ambigaity  arise  from  the  name  here  adopted « 
It  is  substantially  the  name  given  by  the  statute;  and,  thoag^b 
the  statute  seems  to  require  the  use  of  a  name  in  the  exer- 
cise of  the  corporate  powers,  and  though  in  the  exercise  of 
a  power  of  taxation  Uie  council  ought  to  pursue  the  statute 
strictly,  yet  it  seems  to  me  that  such  strictness  should  not 
be  carried  to  the  unreasonable  length  of  requiring  that 
every  letter,  syllable  and  word  of  the  name  used  in  the 
by-law  should  be  the  same  as  in  the  act ;  and  in  the  absence 
of  any  modem  authority  more  against  the  present  by-law 
than  those  I  have  cited,  I  am  inclined  to  hold  the  by-lave 
good,  notwithstanding  this  objeetioi). 

Rules  discharged  with  costs. 


Doe  Cuthbertson  t.  McGillis. 

In  1822,  the  defendant,  being  in  possession  of  the  whole,  conveyed  part  of  a  lot 
of  land  to  the  lenor  of  the  plaintiff,  who  resided  out  of,  ana  waa  not  at  the 
time  of  the  execution  of  the  conveyance  in,  the  provi  aoe  of  Upper  Canada. . 
Hie  lessor  of  the  plaintiff  made  no  entry^  on  the  land,  nor  did  the  defendant, 
hy  any  specific  act,  deliver  or  relinqmsh  possession,  but  ceased  to  exerciae 
any  acts  of  ownership  over,  and  did  not  occupy  the  part  conveyed.  The 
lessor  of  the  plaintiff  was  in  the  province  of  Upper  Canada  in  1823,  and  again 
in  1824.  for  a  few  days  each  time;  after  that  period  the  defendant  resumed 
possession  of  the  land  conveyed. 

Bud,  That  possession  in  the  lessor  of  the  plaintiff  followed  the  conveyance  of 
the  estate,  and  that  such  constructive  possession  will  be  presumed  to  con- 
tinue until  proof  of  actual  entry  by  a  stranger,  or  of  discontinuance  by  some 
distinct  act  evincing  intention  so  to  do :  That  absence  fh}m  the  province,  and 
the  want  of  actual  occupation  for  upwards  of  twenty  years  by  the  lessor  of 
the  ]riaintiff,  is  not  a  discontinuance  of  possession  within  the  17th  sec.  of  4di 
Wm.  rV.  ch.  1 :  And  that  the  lessor  of  the  plaintiff  was  not  barred  by  the 
Statute  of  Limitations. 

This  is  an  action  of  ejectment  for  the  south  half  of  the 
east  half  of  lot  No.  24,  south  side  of  middle  branch  river 
Aux  Raisin,  Cornwall,  tried  before  Mr.  Justice  Draper  at 
the  assizes  for  the  united  counties  of  Stormont,  Dundas  and 
Glengarry.    Demise  laid  the  1st  June  1848. 

It  appeared  in  evidence,  that  previous  to  and  in  the  year 
1822,  the  defendant  was  in  possession  of  the  east  half  of 
the  aforesaid  lot  No.  24,  claiming  to  own  it  in  fee ;  that  he 
resided  in  a  house  on  the  adjacent  lot  No.  23,  and  had  im* 
proved  upon  the  north  half  of  the  east  half  of  No.  24 ;  that  by 
indenture  of  bargain  and  sale  dated  the  30th  March  1822,  he 
conveyed  the  south  half  of  the  said  east  half  to  the  lessor 
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of  the  plaintiff  and  Alexander  McPherson  as  (qusDre)  joint 
tenants ;  that  at  that  period,  the  principal  part  of  the  tract 
cooTeyed  -was  uncultivated  woodland  ;  but  there  was  evi- 
dence that  six  or  eight  acres  had  been  before  that  time 
eleaied  and  fenced :  that  McPherson  and  Cuthbertson  at 
that  tioae  resided  in  Montreal  out  of  the  then  province  of 
Upper  Canada :  that  they  did  not  enter  or  take  actual  pos- 
session of  the  quarter  of  lot  No.  24  so  conveyed  to  them, 
not  did  the  defendant,  by  any  specific  act  proved,  relinquish 
or  deliver  up  the  possession  thereof  :  that  in  1823,  the 
lesmr  of  the  plaintiff  was  seen  at  the  town  of  Cornwall, 
and  that  in  182S  or  1824  both  he  and  McPherson  (who 
were  partners  in  trade)  were  at  Martintown  in  the  township 
of  Charlottsbui^,  which  adjoins  the  township  of  Cornwall, 
iqpon  hasiness,  and  remained  there  for  a  day  or  two.    There 
was  no  other  evidence  of  either  of  tfaem  having  been  in 
Upper  Canada  since  the  execution  of  the  deed.     That  on 
the  7th  November  18S4,  McPherson  conveyed  by  deed  to 
tte  le»9or  of.  the  plaintiff  all  his  estate  and  interest  in  the 
fntemiees  for  which  this  action  is  brought :  that  since  the 
year   1824,  and  both   beyond  and  within  the  period  of 
twenty  years  next  before  this  action  was  brought,  the  de- 
fendant had  exercised  acts  of  enjoyment  upon  the  premises, 
which  were  relied  upon  at  the  trial  as  evincing  continued 
and  uninterrupted  possession  from  the  execution  of  the 
deed  of  1822.    It  was  given  in  evidence  that  he  had  occu- 
pied the  premises  (speaking  of  the  whole  east  haljf  of  lot 
24)  upwards  of  thirty  years ;  that  part  of  the  south  half  of 
the  said  east  half  is  swamp,  and  that  defendant  got  his 
wood  off  another  part  of  it :  that  wood  had  been  cut  thereon^ 
and  that  oats  were  cut  on  the  cultivated  portion  of  it  up- 
wards of  nineteen  years  ago :  that  a  fence  had  been  run 
through  the  woods  between  that  and  the  adjoining  lot 
eighteen  or  nineteen  years  ago,  and  that  defendant's  cattle 
had  been  pastured  in  the  premises  more  than  twenty  years 
ago ;  but  the  south  half  is  not  fenced  off  or  otherwise 
divided  from  the  north  half  of  the  half  lot,  and  it  does  not 
ckaiiy  appear  whether  the  defendant  exercised  any  acts  of 
ownenhip  or  possession  on  any,  and  if  any,  on  what  part 
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or  parts  of  the  south  half  between  the  execution  of  the  deed 
of  1822  and  the  plaintiff's  Tisit  to  Upper  Canada  in  18SS 
or  1824,  or  before  the  yean»  18S0  and  18S1.    On  the  evi- 
dence, two  questions  were  raised  by  defendant's  counflel-*- 
1st.  Whether  the  defendant  had  retained  and  oontinoed  in 
possession  firom  the  execution  of  the  deed  of  1882  until  the 
piesent  tune.    8nd.  Whether  the  plaintiff  and  McPhenmi 
bad  been  resident  without  the  jurisdiotioB  of  the  comrts  of 
Upper  Canada  throughout  that  period,  so  as  to  entitle  them 
to  the  benefit  of  the  exception  contained  in  the  Statute  of 
Idmitationa.    The  learned  judge  held  that  the  defendant'tf 
possession  embraced  in  construction  of  law  the  wood  land 
as  well  as  the  cleared  tract  of  the  south  half  in  question, 
and  that  he  had  continued  possession  thereof ;  and  left  it  to 
the  jury  to  find  for  the  defendant  if  satisfied  that  the  leaaor 
of  the  plaintiff  and  McPherson  bad  been  at  Martintown  in 
the  transaction  of  their  business  after  the  execution  of  the 
deed  of  1822,  and  more  than  twenty  years  before  this  action 
was  brought,  with  leave  to  the  plaintiff  to  move  to  enter  a 
verdict  for  himself  if  the  court  should  be  of  opinion  upon 
the  whole  evidence  and  the  finding  that  he  should  recover. 
The  jury  found  for  the  defendant. 

In  Easter  Term  following  the  Selieiiar  Genersi  obtained 
a  rule  calling  on  the  defendant  to  shew  cause  why  such 
verdict  should  not  be  set  aside,  or  a  verdict  be  entered  for 
the  plaintiff,  pursuant  to  the  leave  reserved,  or  a  new  trial 
had  between  the  parties,  on  the  ground  that  the  verdict  was 
against  law  and  evidence  and  for  misdirectioa. 

Vmnkaughneij  Q.  C,  shewed  cause  during  the  same 
term,  and  submitted  that  the  questions  were — ^first,  whether 
defendant  was  possessed  of  the  south  half  of  the  east  half 
of  the  lot ;  and  if  so,  second,  whether  the  plaintiff  was  under 
disability  as  being  resident  out  of  the  province.  He  con- 
tended that  it  should  have  been  left  to  the  jury  to  say 
whether  the  defendant  was  in  possession  in  1882  and  cob> 
tinned  so  possessed ;  and  if  so,  whether  the  lessor  of  the 
plaintiff  knew  it,  which  was  not  done ;  wherefore  a  verdiet 
cannot  be  entered  for  plaintiff.^-^McLean  v.  Fish,  5  U.  C. 
Q.  B.!R* 
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That  the  proviso  to  sec.  17  of  4  Wm.  IV.  ch.  1,  only 
appliea  to  eases  where  the  owner  had  never  taken  actual 
{losseasicm;  bat  that  in  this  case  the  defendant  was  in 
poBsessioa  as  owner,  and  the  lessor  of  the  plaintiff  must 
kave  known  it,  and  has  treated  him  as  in  possession  by 
bnngiDg  this  action :  that  it  was  not  clearly  proved  that  he 
was  OQt  <^  the  province  when  the  defendant's  deed  was 
made,  and  at  all  events  he  afterwards  visited  it,  from  which 
period  (and  it  exceeded  twenty  years)  the  presetit  Statute 
of  Limitations  operated. — Doe  ex  dem.  Roylance  v.  Light- 
foot,  8  M.  &  W.  5SS. 

The  Solicitor  General,  in  reply,  contended  that  when 
the  defendant  conveyed  to  plaintiff,  the  possessimi  passed 
fcy  virtae  of  the  Statute  of  Uses,  and  that  the  defendant  was 
not  afterwards  possessed  until  he  re-entered,  of  which 
(being  wood  land)  there  was  no  proof  relating  to  a  period 
exceeding  twenty  years  before  this  ejectment  was  brought 
Doe  ex  dem.  Macdonell  v.  Radcliff,  7  U.  C.  R.  321 — 
That  it  is  not  shewn  defendant  afterwards  continued  to 
exercise  acts  of  ownership. 

Chopley  v.  Macdonell,  Q.  B.  U.  C.  E.  T.  6  V. ;  Doe  HiU 
v«  Gordon,  1  U.  C.  Q.  B.  R.  S— That  had  defendant  bronght 
an  action  of  trespass  fuors  dauman  JregU  in  1824,  the 
evidence  woold  not  support  it  under  a  plea  of  not  possessed ; 
that  the  deed  transferred  possession  constructively,  and  the 
defendant  cannot  be  presumed  to  have  continued  tortiously, 
and  there  is  no  express  proof  of  the  fact 

That  as  to  the  small  clearing  on  the  south  half  ot  east 
half,  the  defendant  thought  it  was  upon  the  north  half  of 
the  east  half;  and  that  even  if  he  continued  to  possess  and 
cultivate  that  tract  by  mistake,  it  would  not  prove  or  wap- 
lant  the  inference  that,  he  remained  in  or  resumed  posses- 
sion of  the  whole  tract  contrary  to  his  deed  to  the  lessor  of 
plaintiff,  and  at  the  risk  of  being  made  responsible  to 
actions  of  ejectment  and  mesne  profits  as  a  wrong  doer 
and  trespasser :  that  without  proof  or  knowledge  on  the 
part  of  the  lessor  of  the  plaintiff,  the  case  was  within  the 
proviso  to  sec.  17  at  any  rate,  and  the  action  not  outlawed ; 
vrae  it  not  so,  the  owners  of  all  vaeant  land  not  within  the 
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proviso  to  sec.  17  would,  at  the  end  of  twenty  yean  after 
being  seized  in  fee  thereof,  under  deeds  pperating  without 
livery   (as  of  bargain  and  sale),  be  liable  to  lose  their 
estates  by  the  tortious  entry  of  any  stranger  entering  ad- 
versely after  the  expiration  of  that  period,  unless  an  actual 
entry  or  possession  within  twenty  years  (though  no  one 
else  had  entered  upon  the  premises)  could  be  proved.   By  a 
deed  of  bargain  and  sale  the  purchaser  became  possessed 
(not  only  entitled  to  possession)  for  all  the  purposes  of  seisin, 
unless  the  vendor  or  some  other  person  continue  in  or  after- 
wards usurp  the  possession.    This  effect  of  the  Statute  of 
Uses  is  the  foundation  of  the  modem  conveyance  by  lease 
and  release. 

Macaulat,  C.  J. — ^In  Cornish  on  Uses,  120, 1  find  it  stated 
that  under  a  seizin  acquired  through  the  medium  of  the 
Statute  of  Uses,  a  new  conveyance  may  be  made  and  a 
new  use  arise.  Thus,  one  who  has  the  legal  estate  under 
the  statute  may  convey  to  uses  which  will  be  executed. 
This  is  of  ordinary  occurrence.  The  same  observation 
may  be  emphatically  made  of  Upper  Canada.  Again^ 
at  page  131,  speaking  of  a  bargain  and  sale  in  fee — as,  where 
a  conveyance  is  made  to  A.  and  his  heirs  to  the  use  of  B. 
and  his  heirs,  B.  is  absolute  owner  immediately  on  com* 
pletion  of  the  conveyance,  and  may  raise  a  new  seizin, 
&c.,  as  stated  at  page  120.  And  that  were  A.  to  enter 
upon  B.  he  would  be  a  disseizor,  B.  has  not,  as  was  formerly 
supposed,  a  mere  civil  but  an  actual  seizin ;  and,  in  short, 
the  estate  of  A.  has  ceased  and  that  of  B.  is  completed  by 
the  assurance  without  even  an  entry  by  B.,  to  all  purposes 
whatsoever,  except  that  to  bring  an  action  of  trespass  he 
must  make  an  actual  entry ;  as  must,  by  parity  of  reason, 
a  bargainee  or  covenantee. — Butcher  v.  Butcher,  7  B.  & 
C.  399 ;  1  M.  &  R.  220.  See  cases  cited  in  Johnston  v. 
Odell. 

That  a  bargainee  in  fee  can  bring  ejectment  against  a 
bargainor  if  he  remains  in  possession  is  clear,  and  shews 
that  the  action  of  trespass  quare  dausum  JregU  is  in  this 
respect  different  from  ejectment :  in  the  latter  entry  is  ad- 
mitted under  the  consent  rule ;  in  the  former,  actual  pos- 
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session  must  (if  denied)  be  proved. — Harper  v.  CharIe9-> 
vottb,  4  B.  &  C.  692. 

In  PloiKT.  P.  422,  it  is  said  arguendo,  if  a  man  seii^d  of . 

land  makes  a  lease  for  years,  then,  before  the  lessee  has 

entered  or  the  lessor  has  waived  the  possession*  the  lessee 

has  but  an  inierBtri  termini.    Again,  that  debt  for  rent  did 

not  lie,  because  the  lessee  had  not  entered  nor  the  lessors 

waived  possession,  until  which  entry  or  waiver  made  they 

shall  be  adjudged  occupiers,  in  which  case  they  shall  not 

have  reDt.-~2  Brownl.  159;  2  RolL  Ab.  174,  407;  1  Roll. 

Ab.  605,  (40),  (6).  Yin.  Ab.  R^vrftion  B.  (3);  1  Stephen's 

Com.  344 ;  Dyer  46,  PL  8.    If  the  lessor  waives  possession, 

thougb  the  lessee  do  not  enter,  debt  lies  upon  the  contract* 

~1  Salk.  209 ;   1  Lord  Ray.  171 ;  Luter,  21S,  444.    Before 

entry  of  lessee  there  is  no  reversion  at  common  law. —  1 

Sannd.  203 ;  Cro.  EL  262 ;  1  Sal.  209 ;   Com.  Dig.  PL  2, 

W.  14 ;  Co.  Lit.  271,  b  (note  1). 

A.  seised  in  fee  made  a  bargain  and  sale  for  three  years ; 
here  is  a  reversion  in  the  vendor  before  entry  of  the  vendee. 
—Milton  V.  Lutwick,  Jo.  9,  pL  7 ;  Woodfall,  171 ;  Croke 
EL  46 ;  8  East.  493 ;  Croke  Car.  110. 

Sixth  point,  ^here  one  by  indenture,  in  consideration  of 
money,  bargaineth  and  selleth,  demiseth  and  granteth  lands 
far  years,  and  the  next  day  after  by  indenture  reciting  that 
grant  and  demise,  grants  the  reversion  to  divers  uses,  the 
lessee  allowing,  it  is  a  good  grant  of  the  reversion,  although 
there  was  not  any  proof  that  the  bargainee  entered  before 
this  grant  of  the  leversion,  or  that  the  bargainor  waived 
the  possession,  for  the  lessor  shall  be  adjudged  in  actual 
possession  by  the  stat.  of  27  H.  VIII.  of  Uses,  and  the  re- 
version is  immediately  divided  from  the  possession,  and  ha 
hath  a  good  reversion.'— I  Saund«  241,  (1),  (2);  1  Saund. 
234;  1  Stephen's  Com.  49,  43;  1  T.  R.  884-5;  Co.  Lit. 
309;  €  Co.  68;  Cro.  J.  192. 

Tew  V.  Jones,  13  M.  fc  W.  12 — ^A  vendor  having  con- 
veyed and  continuing  in  possession,  is  not  liable  to  the 
^ftdee  for  use  and  occupation,  because  he  remains  in  ad* 
versely,  and  does  not  (without  more)  hold  by  the  permission 
of  Ae  vendee.    He  is  a  wroi^  doer,  and  may  be  mmed 
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out  by  ejectment,  and  is  liable  ia  trespass  for  mesne  pro* 
fits — Browne  v.  Notley,  3  Ex.  R.  219.    Where  the  interest 
of  a  tenant  is  determined  by  the  death  of  a  tenant  for  life^ 
under  whom  he  holds,  the  possession  ceases  with  tbe 
interest  if  he  is  not  in  actaal  possession  and  occupation  ; 
and  he  cannot  maintain  trespass  unless  he  does  some  act 
indicating  an. intention  to  continue  in  possession.    Parke, 
B. — The  question  was  whether,  after  his  interest  ceased, 
he  could  be  presumed  to  be  in  possession,  and  if  he  con- 
tinued in  possession  after  that  time  he  would  be  a  wrong 
doer,  and  therefore  must  ly  presumed  not  to  have  continued 
in  possession,  unless  an  intention  to  the  contrary  be  clearly 
shewn ;  and,  though  there  was  nothing  to  indicate  the 
giving  up  possession,  there  was  no  evidence  of  an  intention 
to  remain,  so  that  the  possession  was  in  a  neutral  state* 
He  must  therefore  be  considered  to  have  been  out  of  pos- 
session, for  if  not  he  would  be  liable  to  an  action  of  tres- 
pass, or  to  an  action  on  the  implied  contract  to  deliver  up 
possession  at  the  end  of  the  term.     Unless  some  act  be 
done  indicating  an  intention  to  the  contrary,  possessioa 
ceases  as  soon  as  the  interest.    Rolfe,  B. — Unless  he  did 
some  act  to  the  contrary,  it  could  not  be  sfdd  he  held  poeh 
session  when  it  was  his  duty  to  give  up  possession,  but  he 
did  nothing.    In  tbe  note  to  the  American  edition  it  is  said 
that  the  principle  of  the  case  seems  to  be  that  possession 
follows  the  title,  unless  there  be  an  actual  adverse  occu- 
pancy— ^Barker  v.  Keat,  2  Mod.  250;  2  Vent.  35  S.  C; 
5  Co.  113,  124;  Lewis  v.  Lewis,  4  W.  &  S.  328  ;   Propri- 
etors V.  Call,  1  Mass.  48 ;  Rex  v.  Mayor  of  London,  4  T.  R. 
26.    Lord  Kenyon,  C.  J. :  "  Where  there  is  no  actual  posses- 
sion in  another  person  the  possession  follows  the  property." 
1  C.  M.  &  R.  861 ;  1  Gale,  4&— all  combine  to  shew 
that,  in  tbe  absence  of  proof  to  the  contrary,  the  presump- 
tion is,  that  the  statute  for  transferring  uses  into  posses- 
sion did  in  this  case  transfer  the  possession  to  the  use,  and 
that  the  possession  so  remained  until  distinctly  proved  to 
have  been  afterwards  usurped  by  the  wrongful  entry  of  the 
defendant.    It  must  prima  facie  be  intended  that,  as  the 
statute  constructively  transferred  possession  to  the  lessor  of 
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plaintiff  on  the  one  hand,  so  the  defendant  in  point  of  fact 
waived  or  discontinued  actnal  possession  on  the  other.  It 
18  not  like  a  vendor  occupying  a  house  or  visibly  or  plainly 
in  possession  at  the  time  and  after  the  execution  of  the 
deed  of  conveyance.  The  possession  was  in  a  neutral 
state,  and  the  cases  in  the  books  will  be  found  distinguish- 
able finom  the  present  in  this  important  respect.  Actual 
possession  is  a  matter  of  fact,  and  not  to  be  presumed  or  in- 
ferred contrary  to  the  party's  deed ;  and  to  make  him  a 
wrong  doer,  it  must  be  proved.  Any  presumption  must  be 
in  fevor  of  the  defendant's  relinquishment,  and  the  lessor 
of  the  plaintiff's  investiture  by  operation  of  law  under  the 
Statale  of  Uses.— 5  Bing.  440 ;  Coe  v.  Qlay,  9  M.  &  P.  57; 
ITjT.am;  IStar.N.P.  C.  12;  1  C.  &  J.  891 ;  Clarke  v. 
Serrieks,  2  U.  C.  Q.  B.  R.  535. 

4  Wm.  IV.  ch.  1,  sec.  17. — ^The  right  to  make  an  entry 
or  bring  an  action  to  recover  any  land,  where  the  person 
claiming  such  land  shall  claim  in  respect  of  an  estate  or 
interest  in  possession  granted  or  otherwise,  assured  by  any 
instrament  other  than  a  will  to  him  by  a  person  being  in 
lespect  of  the  same  estate  or  interest  in  the  possession  of 
the  land,  and  no  person  entitled  under  such  instrument 
shall  have  been  in  possession  or  receipt  of  the  profits  of 
the  land,  then  such  right  shall  be  deemed  to  have  first 
accrued  at  the  time  at  which  the  person  claiming  as  afore- 
«aid  became  entitled  to  such  possession  or  receipt  bv 
virtue  of  such  instrument. — 

Sec.  27  reserves  five  years  in  case  of  non-adverse  pos- 
session. 

Sec.  28  relates  to  persons  under  disability,  such  as 
residents  abroad,  &c. 

Sec.  17,  proviso,  relates  to  possession  taken  of  nnculti- 
▼ated  land  without  the  knowledge  of  the  owner. 

I  do  not  think  the  case  can  be  treated  as  within  this 
proviso;  and  if  the  defendant  was  in  actual  adverse 
possession  when  the  lessor  of  the  plaintiff  visited  Upper 
Canada  in  1823  and  1824,  the  cases  are  strong  to  shew 
that  the  Statute  of  Limitations  would  have  commenced 
miming  (Oiegoiy  v.  Htmill,  1  Bing.  324;  8  Moor,  189,  as 
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to  which  see  5  B.  &  C.  344,  S.  C.  in  Error);  but  the  de* 
fendant  was  not  in  adverse  possession  at  that  time,  as  the 
law  then  stood,  even  if  he  had  dearly  continued  in  possefr* 
sion.    I  suppose,  however,  the  statute  4  Wm.  IV.  ch.  1, 
would  operate  retrospectively  to  render  such  possession 
oonstructively  adverse  under  that  act,  although  it  was  nol 
adverse,  as  under  the  statute  of  James.  There  is,  however, 
this  inconsistency  in  such  a  view,  that  while  the  late  act  4 
Wm.  IV.  ch.  1,  sec.  28,  saves  the  rights  of  persons  absent 
fiK)m  the  province,  when  they  are  absent  at  the  time  the 
right  to  make  entry  first  accrues  under  that  statute,  if 
operates  retrospectively  against  absentees,  lunatics,  femm 
coverisj  &;c.,  by  re^ison  of  their  having  ever  been  in  a  siui* 
ation  to  be  affected  by  this  act,  though  not  so  at  the  time 
it  was  passed,  and  although  the  former  statute  was  not 
running  against  them,  and  they  were  in  relation  to  that  act 
under  t^e  same  disability  that  is  protected  by  the  4  Wou 
lY.  ch.  1,  sec.  28  (see  2  Bing.  N.  S.  215).    I  have  hesitated 
in  considering  whether  the  late  act  was  intended  to  ai^ly 
retrospectively  to  such  cases ;  but,  as  I  can  find  here  no 
defined  line  drawn  on  this  head  between  residents  and 
non-residents,  sane  or  insane,  or  women  married  or  single, 
I  am  disposed  to  (hink,  if  the  party  was  present,  sane  or 
Unmarried,  when  the  right  to  enter  first  accrued  under  the 
provisions  of  this  statute,  although  absent,  insane,  or  under 
lyverture  when  it  came  into  operation,  and  although  the 
former  statute,  by  reason  of  the  possession  not  being  ad- 
verse, bad  not  begun  to  run  against  them  while  so  present 
sane  or  unmarried,  the  late  act  must  be  construed  to  operate 
against  them,  as  it  does  against  all  others  not  under  any 
such  disability,  and  who  were  allowed  (section  27)  five 
years  firom  the  passing  of  the  act  to  make  entry  where  the 
possession  had  not  been  previously  adverse,  but  was  vir- 
tually declared  as  rendered  adverse  by  that  statute.    It  is 
however  not  necessary  to  express  an  opinion  on  this  point 
in  any  view  of  the  present  case,  for  it  appears  to  me 
that  the  lessor  of  the  plaintiff  acquired  not  only  a  right  to 
enter  but  a  constructive  possession  by  operation  of  law 
under  the  Statute  of  Uses,  upon  the  execution  of  the  defen- 
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dsDt's  ooDveyance  to  him,  and  that  such  possession  must 

be  proved  to  have  continued  until  after  he  had  last  departed 

fiom  Upper  Canada,  if  not  until  within  a  period  less  than 

twenty  y  ears  before  the  commencement  of  this  action ;  and 

if  so,  that  tinder  such  circumstances,  he  is  within  the  saving 

or  protection  afforded  by  the  2dth  sec,  although  it  in  terms 

mentions  only  absentees  at  the  time  the  right  of  entry  first 

accrued,  because,  if  the  plaintiff  is  to  be  regarded  as  pos* 

teaaed  by  force  of  the  Statute  of  Uses,  his  right  to  enter 

woald  first  accrue  under  sec,  17,  not  upon  the  execution 

of  the  defendant's  deed  of  bargain  and  sale,  but  upon  his 

being  afterwards  dispossessed  by  reason  of  the  defendant's 

sobeequent  wrongful  entiy  and  unequivocal  acts  of  resumed 

possession,  and  which  are  not  shewn  to  have  occurred 

nntil  after  the  year  1824,  when  the  plaintiff  was  last  proved 

to  have  been  in  Upper  Canada. 

I  do  not  think  the  plaintiff  discontinued  possession  more 
than  twenty  years  before  this  action  was  brought,  within 
the  meaning  of  the  17th  sec.  His  is  not  like  the  case  of 
one  having  actually  occupied,  deserting  or  abandoning  the 
premises  without  the  animus  revertendiy  like  a  tenant  when 
time  has  expired,  or  a  mere  trespasser  or  squatter  without 
title  going  off  and  relinquishing  possession ;  but  his  is  like 
the  case  of  a  government  grantee  or  a  purchaser  of  unculti- 
vated lands  not  in  actual  occupation,  and  whose  construc- 
tive possession  derived  under  the  government  patent  or  deed 
of  conveyance  is  presumed  to  continue  until  it  is  proved  to 
have  been  disturbed  or  put  an  end  to  by  the  actual  entry 
of  a  stranger,  or  by  his  discontinuing  such  possession  by 
some  overt  or  distinct  act  evincing  the  intention  so  to  do, 
as  might  well  be  said  of  any  such  person  conveying  such 
lands  to  another  by  indenture  of  bargain  and  sale  under  the 
Statute  of  Uses,  whence  it  would  follow,  not  that  the  lessor 
of  plaintiff  had  discontinued  possessioiv,  but  that  the 
defendant  bad. 

McLsAN,  J. — It  has  been  decided  that  the  issuing  of  a 
patent  to  any  individual  not  only  gives  to  such  individual 
a  right  to  enter  upon  the  land  contaiited  in  it,  but  that  it 
gives  such  a  possession  to  the  patentee  as  will  entitle  him 
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to  maintain  trespass  without  any  actual  entry  if  no  other 
person  is  in  actual  occupation;  and  the  execution  of   a. 
deed  by  a  party  in  possession  must  be  considered,  under 
the  Statute  of  Uses,  not  only  to  convey  the  land  but  pos- 
session also  to  a  purchaser,  unless  where  there  may  be  an 
actual  visible  occupation  of  the  premises  by  the  grantor  or 
some  one  else,  after  the  execution  of  his  deed.      In  this 
case,  the  defendant  assigned  a  part  of  the  premises  in  his 
possession,  consisting  principally  of  wild  land,  by  his  deed 
of  1822,  the  small  portion  of  cleared  land  upon  it  not  being; 
then  or  at  any  time  since  divided  from  the  cleared  land 
on  the  north  half  of  the  premises,  which  the  defendant  re- 
tained.     The  deed  to  lessor  of  plaintift'  and  McPherson 
transfened  the  possession  of  the  premises  contained  in  it 
to  the  grantees,  who  could  at  any  time  after,  I  think,  have 
maintained  trespass  against  a  wrong  doer  for  any  injury 
to  the  premises.     If,  then,  I  am  correct  in  considering  the 
possession  transferred  to  McPherson  and  Cuthbertson,  they 
must  have  been  in  possession  in  1823  and  1824,  when  they 
visited  Martintown  on  business.     It  is  not  shewn  that  they 
were  in  Upper  Canada  after  that  period,  or  at  any  time 
after  the  defendant  did  anything  on  the  premises  indicating 
on  his  part  an  intention  to  take  or  hold  possession.     By  the 
testimony  of  one  witness,  a  near  neighbor,  it  is  shewn  that 
the  defendant's  cattle  pastured  on  the  premises  for  more 
than  twenty  years ;  but  the  fact  of  defendant's  cattle  going 
on  the  premises  to  feed,  which  were  not  separated  from  the 
defendant's  own  premises  adjoining,  can  scarcely  be  re- 
garded as  any  evidence  of  possession  by  the  defendant ; 
and  though  this  witness  stated  that  defendant  got  his  wood 
off  another  part  of  the  premises  in  dispute,  he  does  not  say 
at  what  period  he  took  the  wood ;  nor,  if  he  did^  should  I 
be  disposed  to  look  upon  such  an  act  of  trespass  as  any 
evidence  of  actual  bona  fide  possession  taken. 

There  was  nothing,  as  it  appears  to  me,  indicating  an 
intention  on  the  part  of  the  defendant  to  take  possession  and 
to  treat  the  land  as  if  it  were  his  own  till  1831,  when,  accord- 
ing to  the  testimony  of  a  witness,  oats  were  cut  on  the 
premises ;  but  even  this  fact  was  hot  veiy  clearly  proved, 
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as  the  "witness  could  only  judge  of  the  oats  being  on  the 
south  half  by  the  eye  and  the  appearance  of  the  premises. 
Admitting,  however,  that  the  witness  was  correct,  and  that 
be  cut  oats  on  the  premises  claimed  by  plaintiff  in  18S1, 
and  wood  also  in  the  fall  of  that  year,  still,  all  that  was 
within  tiw^enty  years ;  and  if  the  plaintiff  had  been  in  the 
province  during  the  whole  period,  he  would  not  be  barred 
from  maintaining  this  action  by  such  act  of  occupation  on 
the  part  of  the  defendant.      It  is  not  necessary  to  decide 
under  the  statute  4  William  lY.  ch.  1,  sec.  17 ;  the  lessor 
oC  plaintiff  is  at  all  events  entitled  to  recover  the  wild  or 
wood  lands,  inasmuch  as  defendant  has  failed,  as  it  ap- 
pears to  me,  to  prove  any  actual  possession  on  his  part, 
held  "while  the  lessor  of  plaintiff  or  McPherson  were  in  the 
province,  and  thence  continued  for  a  period  of  twenty 
years,  so  as  to  bar  the  plaintiff's  right  to  recover  the  whole 
premises.      In  the  case  of  Brown  v.  Notley,  3  Ex.  R.  219, 
the  principle  seems  to  be  established  to  which  I  have  ad* 
verted,  that  possession  follows  the  title,  unless  there  be  an 
actual  adverse  occupancy ;  and  in  the  case  of  Doe  Mo- 
Donald  V.  Rattray,  7  U.  C.  Rep.  Q.  B.  321,  it  was  held, 
that  where  a  party  had  permission  to  occupy  one  half  of  a 
lot,  and  he  cut  wood  on  the  other  half  and  remained  in 
possession  for  more  than  twenty  years  on  the  half  on  which 
his  house  was,  and  which  he  cultivated,  the  act  of  tres- 
passing for  wood  on  the  south  half  could  not  be  regarded 
as  an  assertion  of  possession.     On  these  grounds,  therefore, 
I  am  of  ojAiion  that  the  direction  of  the  learned  judge  who 
tried  the  cause  was  wrong,  and  that  the  lessor  of  plaintiff, 
being  entitled  to  recover,  the  verdict  for  defendant  must  be 
set  aside,  and  a  verdict  for  plaintiff  entered. 

Si7iii.iv AN,  J. — ^The  questions  raised  in  this  case  have 
been  argued  with  great  ability  on  both  sides,  and  possess 
much  interest.  The  lessor  of  the  plaintiff  is  one  of  two 
purchasers  of  the  land  claimed,  by  deed  of  bargain  and 
sale  made  in  the  year  1822.  The  defendant  in  this  action 
was  the  vendor,  the  premises  consist  of  the  south  half  of 
the  east  half  of  a  lot  of  land,  at  the  time  of  the  convey- 
aoce  the  defendant  was  in  possession  of  the  whole  half  lot 
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that  is  to  say,  he  lived  on  land  adjoining,  and  some  clearing 
had  been  made  upon  the  premises  conveyed.    At  the  time 
of  the  conveyance  the  lessor  of  the  plaintiff  and  his  cx>- 
purchaser  were  residing  out  of  Upper  Canada,  and  did  not 
by  themselves  or  their  agents  take  visible  possession  of  or 
make  actual  entry  upon  the  part  conveyed.    No  acts  4rf 
ownership  are  proved  on  the  part  of  either  the  defendant  or 
the  purchasers  between  the  time  <^  the  conveyance  and  the 
year  188 1,  at  which  latter  period  the  defendant's  servant  is 
shewn  to  have  done  some  work  upon  the  premises.    The 
purchasers  are  proved  to  have  been  in  Upper  Canada  on 
two  occasions  since  the  making  of  the  deed,  and  befoie 
the  year  1831 ;  and  they  are  said  to  have  transacted  business 
at  these  times,  but  they  are  not  shewn  to  have  been  upon 
or  near  the  land,  and  their  presence  appears  to  have  been 
casual  and  temporary.    The  other  purchaser  conveyed  his 
portion  to  the  lessor  of  the  plaintiff,  who  now  claims  the 
whole  premises  sought  to  be  recovered. 

On  the  part  of  the  defendant  it  is  argued,  that  as  be  was 
in  possession  of  the  whole  half  lot  at  the  time  of  the  con- 
veyance, and  as  the  purchasers  made  no  entry,  and  as  he, 
the  defendant,  is  not  proved  to  have  actually  gone  out  of 
possession,  that  his  possession  of  the  whole  half  lot  con- 
tinued the  same  as  before  the  deed ;  that  therefore,  from 
the  moment  qjf  the  execution  of  the  deed  by  him,  the  pur- 
chasers had  a  right  of  entry  upon  him :  that,  saving  the 
proviso  in  favor  of  absentees,  the  limitation  of  the  statute 
of  1834  began  to  run:  that  the  effect  of  tbis^ proviso  in 
favor  of  absentees  was  at  an  end  upon  the  first  visit  of  the 
purchasers  to  Upper  Canada  more  than  twenty  years  before 
this  action  was  brought ;  and  therefore  that  the  right  of 
entry  or  action  by  the  lessor  c(  the  plaintiff  is  barred  by  the 
statute. 

In  favor  of  the  lessor  of  the  plaintiff  it  was  ai^ed,  that 
as  only  a  portion  of  the  premises  are  shewn  to  have  been 
cleared,  and  as  he  and  his  co-purchaser  are  not  shewn  to 
have  had  knowledge,  while  entitled  to  the  land,  of  the  same 
being  in  the  possession  of  any  one^  he  was  therefore  en- 
titled to  the  saving  provided  in  the  t7th  section  of  the  act 


137 

of  18S4,  in  lespeet  to  the  portion  of  the  piemises  leroftining 
ta  a  state  of  aataie :  that,  moreover,  the  casoai  visits  of  the 
owners  of  the  land  to  Upper  Canada  did  not  constitute  snch 
a  presence  as  would  take  the  ease  out  of  the  proviso  in 
favor  of  absentees.  And  as  the  defendant  was  not  Ksiding 
OB  the  ptemises  in  question,  and  was  not  shewn  to  have 
exeeeised  acts  of  ownerslup  upon  them  from  the  time  of  the 
eonv^aace  till  the  year  1831,  that  he  must  be  presumed 
to  have  abaodoned  the  possession  when  he  made  the  deed ; 
sad  not  having  resumed  it  till  1831,  that  it  was  then  the 
figfal  of  action  or  entry  accrued  to  the  lessor  of  the  plaintiff 
and  bis  co-purchaser,  at  which  time  they  were  both  absent 
fronr  tbe  porovince,  and  then  and  ever  since  entitled  to  the 
proviso  in  the  28th  section  of  the  act  of  1834.  . 

As  regards  the  pmnt  raised  upon  the  construction  of  the 
17tb  see. — the  proviso  is  as  follows :  '^  Provided  always, 
that  aotil  the  person  deriving  title  to  land  in  this  province, 
as  the  grantee  of  the  erown  or  his  heirs  or  assigns,  or  some 
sne  of  them,  shall  have  ttaken  actual,  possession  of  the  land 
granted  by  residing  thereupon,  or  by  cultivating  some  por-  , 
tion  thereof,  the  lapse  of  twenty  years  shall  not  bar  the 
right  of  such  grantee,  or  any  person  claiming  by,  through, 
sr  under  him,  to  bring  an  action  for  the  recovery  of  such 
hauls,  unless  it  can  be  shewn  that  such  grantee,  ftc,  while 
entitled  to  the  land,  had  knowledge  of  the  same  being  in 
the  actual  possession  of  some  other  person  not  claiming  to 
bold  by  him  or  under  the  grantee  of  the  crown  (such  pos- 
tession  having  been  taken  while  the  lot  was  in  a  state  of 
BStnie),  in  which  case  the  right  to  bring  such  action  shall 
be  deemed  to  have  accrued  from  the  time  that  such  know* 
ledge  was  obtained.^^  The  words  ^'  land  gmnted^'  used  in 
the  statute  seem  to  me  to  have  reference  to  the  whole  of 
the  land  granted  by  one  patent,  and  an  occupation  of  any 
portion  of  sueh  land,  to  the  knowledge  of  an  owner,  takes 
the  whole  oat  of  the  proviso,  even  though  he  should  not  be 
the  owner  of  the  part  occupied.  This  probably  would  be 
loo  wide  a  construction  to  give  the  language  of  the  act,  if 
it  were  applied  to  a  grant  from  the  crown  of  more  than  one 
lot  of  land—the  lots   not  being  contiguous.      The  word 
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"lot''  used  in  the  proviso  may  be  hekl  to  confine  its 
meaning  to  what  is  technically  understood  in  this  coaatry 
as  a  lot.  But  in  this  case  I  think  there  can  be  no  doubt, 
for  the  whole  land  of  the  defendant  was  but  a  half  lot. 
He  ocqnpied  a  portion  of  it,  and  cultivated  it  before  selling 
the  portion  claimed  by  the  lessor  of  the  plaintiff;  and  e|ven 
a  part  of  that  portion  is  proved  to  have  been  cleared  by 
him.  I  think,  therefore,  that  the  whole  is  taken  out  of  the 
proviso,  which  cannot  with  any  show  of  reason  be  taken  to 
apply  distributively  to  every  acre  or  rood  of  land  In  a  lot 
so  as  to  save  the  statute,  as  to  the  parts  remaining  in  a 
state  of  nature. 

Then,  supposing  the  lessor  of  the  plaintiff  and  his  co- 
purchaser  had  a  right  of  entry  upon  the  defendant,  the 
limitation  of  the  statute  being  prevented  from  running  only 
because  of  the  absence  from  Upper  Canada  of  the  owners^ 
would  such  a  presence  as  was  proved  in  this  case  cause 
the  statute  to  begin  to  run  ?    In  the  case  of  Gregory  v. 
Hurrill  (1  Bing.  324),  on  a  reference  from  the  Court  of 
Chancery,  the  Court  of  Common  Pleas  certified  a  debt  not 
to  be  barred  by  the  lapse  of  more  than  six  years,  though 
the  debtor  had,  more  than  six  years  before  the  striking  a 
docket  against  him  in  badkruptcy,  landed  from  a  ship  at 
Deal,  and  had  waited  there  several  days  for  a  passage. 
In  the  argument  of  this  case,  the  case  of  The  King  v.  The 
Justices  of  Staffordshire  (S  E.  151)  was  cited,  to  shew  that 
the  court  could  not  import  "  notice"  into  a  statute  for  the 
purpose  of  extending  the  time  of  appealing  from  an  order 
of  justices — the  appeal  being  given  to  the  nex^  quarter 
sessions  after  the  order  made ;  and,  though  the  appellants 
had  no  notice  of  the  order,  they  were  held  too  late.    The 
same  case  of  Gregory  v.  Hurrill  was  referred  to  again  several 
years  afterwards  by  the  Court  ot  Chancery  to  the  Queen's 
Bench,  and  that  court  certified  that  there  was  not  a  valid 
debt  to  support  the  commission,  thus  overruling  the  Com- 
mon Pleas.    The  instance  is  put  in  the  ai^ument  of  a  pe^ 
son  having  a  right  of  entry  binding  in  England,  and  de- 
parting without  learning  the  fact  that  he  had  such  right ; 
and  it  is  asked,  would  he  be  barred  in  consequence  of  sucb 


OOS  OUTHBKRTilON  ▼.  m'01LLI9.  139 

landing.    The  decision  of  the  court  seems  to  answer  tffis 

question  in  the  affirmative.    Indeed,  the  case  of  a  plaintiff 

landing  or  casually  coming  into  the  country  would  seem 

to  Koe  much  more  decidedly  to  set  the  statute  running  than 

the  casual  coming  of  a  defendant ;  for^  in  the  former  case, 

the  plaintiff  has  the  opportunity,  if  he  please  to  remain, 

of  asserting  his  rights ;  whereas  in  the  latter,  the  plaintiff 

or  (creditor,  unless  he  have'  knowledge  of  his  debtor^s  pre* 

aence,  is  absolutely  given  no  opportunity.     I  think  the 

ptesence  of  the  purchasers  in  this  case  as  proved  sufficient 

to  set  the  statute  running,  especially  as  it  is  shewn  that 

they  transacted  business  in  Upper  Canada  when  present 

there,  though  their  presence  was  but  for  a  short  season. 

It  is  another  and  more  difficult  question,  whether,  at  the 

time  of  their  presence  or  before  that  time,  they  had  any 

right  of  entry  or  action  as  against  the  defendant  or  any 

other  person  in  respect  of  the  premises ;  for,  unless  there 

was  an  existing  right  of  entry  at  the  time  of  their  presence, 

or  at  least  before  that  time,  there  was  nothing  to  be  barred 

fay  the  statute. 

The  statute  4  Wm.  IV.  ch.  1,  contains  in  sec.  16  the 
limitation  clause  in  question.  The  words  are :  ^'  No  per* 
son  shall  make  an  entry  or  distress,  or  bring  an  action  to 
recover  any  land  or  rent  but  within  twenty  years  next  after 
the  time  at  which  the  right  to  make  such  entry  or  distress, 
or  to  bring  such  action,  shall  have  first  accrued  to  some 
person  through  whom  he  claims ;,  or,  if  such  right  shall 
not  have  accrued  to  any  person  through  whom  he  claims, 
then  within  twenty  years  next  after  the  time  at  which  the 
right  to  make  such  entry  or  distress,  or  to  bring  such  action, 
first  accrued  to  the  person  bringing  the  same." 

What  is  meant*  then  by  the  right  to  make  such  entry  ? 
This  is  a  question  of  construction  on  which  I  have  felt 
some  embarrassment.  In  the  commkon  acceptation  of  the 
term  eyery  man  has  a  right  of  entry  into  his  own  premises 
fifom  the  accruing  of  his  title.  When  he  is  in  possession 
he  enters  and  re-enters  at  his  pleasure ;  but  the  statute 
does  not  begin  to  run  from  the  first  accruing  of  such  a 
right.    This  then  is  not  the  right  of  entry  contemplated  by 
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the  statate.  It  mast  theiefoie  be  a  right  of  entiy  as  cootni- 
distingnished  from  possession. 

it  is  piefectty  plain  that  there  can  be  no  right  of  action 
witboat  a  defendant,  or  right  of  distress  for  rem  without 
a  tenant.  It  is  trae  that  an  ejectment  may  be  bfonght  as 
npon  a  vacant  possession,  bnt  then  this  is  onlj  necessary 
when  sojpae  person  has  been  and  is  in  constructive  posses- 
sion contrary  to  the  right,  and  when  it  is  desired  to  haver 
judgment  on  the  title.  I  think  in  like  mauner  there  can  jbe 
no  right  of  entry  in  contra-distinction  to  the  possession, 
unless  there  be  a  person  in  possession,  actually  or  by  legal 
construction,  upon  whose  wrongful  possession  the  entry  is 
to  be  made. 

The  17th  section  of  the  act  is  in  some  measure  explana* 
tory  of  this,  for  it  enacts  that  the  right  of  making  entry  or 
distress  and  et  bringing  action  shall  be  deemed  to  have  first 
accrued  when  the  person  claiming  such  land  or  rent,  or 
some  person  through  whom  be  claims,  shaU,  in  respect  of 
the  estate  or  interest  claimed,  have  been  in  possesion  or 
in  receipt  of  the  profits  of  such  land,  and  shall,  while  en- 
titled therelo,  have  been  dispossessed  or  have  discontinued 
such  possession  or  receipt,  then  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time  of  such  dispossession  or 
discontinuance,  or  at  the  last  time  at  which  any  profits  or 
rent  were  so  received.  The  difficulty  arises  in  the  con* 
struction  of  the  words — discontinue  the  possession.  Is 
the  mere  absence  from  land,  no  (Hie  else  being  in  posses* 
mon,  a  discontinuance  of  possession?  and  is  the  discon- 
tinuance of  receipt  of  profits  to  be  held  to  apply  to  cases 
where  there  are  no  rents  and  no  profits  accruing. 

The  same  secfton  proceeds  to  explain,  ^*And  when  the 
person  claiming  such  land  shall  claim  the  estate  or  interest 
of  some  deceased  person  who  shall  have  continued  in 
such  possession  or  receipt  until  the  time  of  his  death,  and 
shall  have  been  the  last  person  entitled  to  such  estate  or 
interest  who  shall  have  been  in  such  possession  or  receipt, 
then  such  right  shall  be  deemed  to  have  first  accrued  at 
he  time  ot  such  death. 

The  same  section  explains  in  the  same  manner  the  time 
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qf  the  acscraing  of  the  right  in  the  case  of  a  purchaser  from 
a  person  in  possiession  or  in  receipt  of  the  profits,  and  the 
ligfat  is  aaid  to  accrue  from  the  time  the  purchaser  became 
entttied  to  such  possession  or  receipt  by  virtue  of  such  in* 
lAnuiieiit. 

The  like  explanation  is  given  in  cases  of  future  estates 
ud  of  forfeitures — namely,  the  right  is  said  to  accrue  upon 
the  estate  becoming  possessory,  or  upon  the  forfeiture* 

The  question  then  arises,  do  these  rights  then  accrue 
when  there  is  no  person  in  possession  :  for  example,  in  the 
ease  of  a  claim  under  a  deceased  person,  does  the  statute 
mean  to  apply  to  cases  where  some  person  other  than  the 
rightful  claimant  has  the  possession  from  the  death  of  the 
ftHmer  rightful  possessor ;  or  does  it  apply  to  cases,  also, 
where  the  former  rightful  possessor  (as  in  many  cases  in 
this  country)  died,  leaving  the  possession  vacant ;  or,  in 
ease  of  alienation,  do  these  rights  accrue  only  where  the 
grantor  or  vendor  continues  in  possession,  notwithstanding 
the  conveyance,  or  when  some  other  person  than  the  pur* 
chaser  has  the  possession  ?  or,  do  the  rights  accrue  also, 
where  the  vendor,  in  accordance  with  the  conveyance, 
abandons  the  possession,  and  it  is  left  vacant?  or,  in  the 
ease  of  future  estates  or  forfeitures,  do  their  rights  of  action, 
distress  or  entry  accrue  only  on  the  estate  becoming  pos- 
sessory, in  case  some  person  not  having  the  right  is  in  pos- 
session ?  or,  do  they  likewise  accrue  when  the  possession 
is  vacant,  and  where  there  is  no  one  upon  whose  possession 
to  make  an  entry,  no  defendant  against  whom  to  bring  an 
action,  no  tenant  upon  whom  to  make  a  distress  ? 

The  S2nd  section  of  the  act  provides  that  no  person  shall 
be  deemed  to  have  been  in  possession  of  land  within  the 
meaning  of  this  act  merely  by  reascm  of  having  made  an 
entry  thereon* 

The  tSrd — ^That  no  continual  or  other  claim  upon  or 
fiear  land  shall  preserve. any  right  of  making  an  entry  or 
distress  <nr  of  bringing  an  action. 

Do  these  S2nd  and  SSrd  sections  then  mean  to  apply  only 
to  cases  where  some  person  is  in  possession  upon  whom 
the  unavailing  entry  is  made,  he  not  being  evicted;  or,  in 
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Other  words,  to  cases  of  claim  when  some  person  is  in 
ppssession  other  than  the  claimant  ?  Or,  do  they  apply  also 
to  cases  where  no  one  Is  in  actual  possession  upon  whom 
to  make  an  entry  or  claim ;  or,  in  other  words,  must  every 
purchaser  of  land  actually  and  continually,  either  by  him- 
eelf  or  his  tenants,  occupy  it  to  preserve  his  title  ?  Or,  if  a 
person  be  absent  from  his  land,  it  being  unoccupied  for 
twenty  years,  is  that  land  the  property  of  the  first  wrong 
doer  who  takes  possession,  even  though  the  owner  had 
every  year  or  eveiy  month  entered  on  his  land  claiming  it 
as  his  own. 

My  opinion  on  the  construction  of  this  act  has  always 
been  that  it  supposes  some  person  other  than  the  rightful 
owner  in  possession  or  in  receipt  of  profits  inconsistently 
with  the  real  title ;  that  there  is  no  dispossession,  discontin- 
uance of  possession,  discontinuance  of  receipt  of  the  rents 
and  profits,  no  entry  or  claim  such  as  is  contemplated  by 
the  22nd  and  2Srd  sections,  until  some  one  has  commenced 
a  possession  or  receipt  incompatible  with  the  true  title. 
The  act  does  away  with  the  old  distinctions  regarding 
adverse  possessions,  for  it  makes  all  possessions  adverse 
not  shewn  to  be  otherwise  by  actual  demise,  acknowledg- 
ment or  entry,  distress  or  payment  of  rent ;  but  still  there 
is  contemplated  a  possession  or  receipt  of  profits  at  common 
law,  or  by  the  statute,  inconsistent  with  the  true  title, 
against  which  the  right  of  entry  or  action  accrues.  In  the 
absence  of  such  possession  or  receipt  incompatible  with  the 
true  title,  the  action  does  not,  I  think,  accrue  with  the  title, 
but  waits  the  occurrence  of  the  inconsistent  possession  or 
receipt  of  profits. 

And  so  runs  the  2l8t  section  of  the  act,  as  regards 
wrongful  receipt  of  rent  by  a  person  claiming  against  the 
true  title,  the  right  of  action  after  the  determination  of  the 
lease  is  explained  to  first  accrue  upon  the  wrongful  receipt 
of  the  rent. 

The  case  of  Doe  Corbyn  v.  Brunstone  (3  Ad.  &  El.  63) 
has  the  appearance  of  being  contrary  to  my  opinion.  In 
that  case,  it  appeared  that  a  person  named  Whitwell  was 
seized  in  fee,  and  died  so  in  1774,  having  devised  the  pie- 
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raises  in  fee  to  bis  wife,  who,  on  his  death,  took  possessioo. 
She  married  the  father  of  the  lessor  of  the  plaintiff.  The 
mdow  had  continaed  in  possession  of  the  premises  from 
tfae  death  of  her  first  husband  to  the  time  of  the  second 
marriage,  and  she  and  her  husband  continued  in  possession 
for  some  years  after  the  marriage.  It  appeared  they  after- 
awards  removed  to  London,  and  subsequently  to  St.  Albans, 
where  they  both  died,  the  wife  in  1828,  the  husband  in 
18S£.  No  act  of  ownership  or  occupation  was  proved  to 
have  been  done  by  them  after  their  removing  to  London, 
which  was  clearly  more  than  forty  years  before  the  com* 
mencement  of  the  action.  Littledale,  J.,  held  the  claim 
barred  by  the  statute  S  &  4  Wm.  IV.  ch.  27,  sec.  17,  similar 
to  the  provincial  act  of  1834,  and  nonsuited  the  plaintiff, 
with  leave  to  move  to  set  the  nonsuit  aside'.  Such  is  the 
statement  of  the  case  in  3rd  Ad.  &  EL,  which  does  not 
differ  from  the  report  of  the  same  case  in  4  N.  &  M.  664. 
The  nonsuit  was  sustained  by  the  court  The  fact  does 
not  appear  whether  or  not  at  the  time  of  the  parents  of  the 
lessor  of  the  plaintiff  leaving  the  possession  any  other 
person  was  left  in  possession  or  took  possession ;  but  from 
the  argument  of  counsel  in  moving  for  the  rule  to  set  aside 
the  nonsuit,  where  he  attempts  to  shew  that  in  1835  the 
possession  of  the  defendant  was  not  adverse,  and  from  the 
judgment  of  Lord  Denman,  in  which  he  says,  ^'  If  the  per- 
sons actually  in  possession  could  be  shewn  to  have  held 
under  him  through  whom  the  plaintiff  claims,  the  possessor 
of  the  former — that  is,  of  the  persons  actually  in  possession 
— might  be  regarded  as  the  possessor  of  the  latter ;"  and 
from  the  strong  improbability  that  any  premises  in  Eng- 
land would  be  left  and  continue  without  some  person  in 
possession  or  in  receipt  of  the  rents  and  profits,  it  appears 
to  me  that  the  counsel  and  the  court  took  it  for  granted 
that  either  the  defendant  or  the  persons  under  whom  he 
claimed,  or  at  all  events  some  persons,  were  in  possession 
for  the  period  of  forty  years  next  before  action  brought. 
There  was  no  argument  or  decision  upon  the  point  now  in 
question,  and  it  appears  to  me  very  unlikely  to  arise  in 
England,  though  in  this  country  the  quantity  of  unoccupied 
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land  may  make  it  of  fieqnent  occurrence.  I  caanot  dra^xr 
from  this  case  the  conclusion  that  a  mere  leaving  premisen 
by  the  rightful  owner,  no  person  being  in  possession  or 
coming  into  possession,  is  such  a  discontinuance  of  posses- 
sion as  would  reduce  the  owner's  title  to  a  right  of  entry,  or 
cause  an  action  to  accrue,  when  there  was  no  one  against 
whom  it  could  accrue. 

The  Stat.  21  Jac.  I.  ch.  16,  enacted,  that  no  person  shall 
make  any  entry  into  any  lands,  tenements  or  hereditaments 
but  within  twenty  years  next  after  his  or  her  right  or  title 
shall  first  descend  or  accrue  to  the  same,  except  infanta, 
&c.  The  effect  of  this  statute,  which  after  all  is  very  like 
the  statute  of  S  &  4  Wm.  IV.  without  its  definitions  and 
explanations,  is  shortly  stated  in  Smith's  note  to  Nepean 
.  V.  Doe  (2  Smith's  Leading  Cases,  396) :  ^^  Previous  to  this,'* 
he  says,  ^^  the  claimant  might  have  entered  at  any  time, 
provided  that  his  entry  is  not  tolled. — (Bovell's  case,  Co. 
11,  6.)  But  this  statute  in  twenty  years  barred  the  dissei* 
sor's  entry,  in  the  same  way  that  a  descent  cast  barred  it  at 
common  law ;  and  the  right  owner  was,  after  that,  put  to 
bis  real  action.  The  statute,  however,  it  is  apjMehended, 
only  runs  against  the  true  owner  in  those  cases  in  which  he 
would  at  common  law  have  been  put  out  of  his  tenancy 
and  reduced  to  his  right  of  entry,  but  not  to  cases  where  be 
might  have  elected  to  consider  himself  disseised,  although 
not  really  so,  for  the  purpose  of  ei^itling  himself  to  main- 
tain  an  assize ;  and  consequently,  whenever  the  question 
arose  whether  a  particular  claimant  was  barred  by  having 
been  twenty  years  out  of  possession,  the  mode  of  solving 
the  question  was  by  considering  whether  he  had  been  oat 
of  possession  under  such  circumstances  as  had  reduced  bi« 
interest  to  a  right  of  entry ;  for  if  he  had,  then,  as  that  right 
of  entry  would  be  barred  by  stat  21  Jac.  I.  at  the  end  of 
twenty  years,  the  possession  during  the  intermediate  terra 
was  adverse  to  him.  Now,  in  order  to  determine  whether 
the  claimant  had  been  out  of  possession  under  circum- 
stances which  would  turn  his  estate  to  a  right  of  entry,  it 
was  necessary  to  enqure  in  what  manner  the  person  who 
had   been  in  ;  possession   during  that  time  held.       (See 
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Reiding  ▼.  Roylston,  Salk.  423.)  If  he  held  in  a  character 
incompatible  with  the  idea  that  the  freehold  remained 
vested  in  the  claimant,  then,  as  the  case  would  arrange 
itself  under  some  one  of  the  heads  disseizin,  abatement, 
definement  or  intrusion,  all  of  which  expressed  at  common 
law  different  modes  of  substituting  a  freeholder  by  wrong 
by  one  by  right,  so  as  to  make  the  new  comer  tenant  to  a 
lord  and  to  a  stranger's  procipe. — (See  1  Roll.  659,  Co.  Lit 
377),  it  followed  that  the  possession  in  such  a  character 
was  adverse.  But  if  it  w.as  otherwise,  he  held  in  a  charac- 
ter incompatible  with  the  claimant's  title.  And  in  order 
to  ascertain  in  what  character  the  person  in  possession  held, 
the  court  would  look  at  his  conduct  while  in  possession. 

This  note,  fully  sustained  by  the  numerous  authorities 
cited,  and  to  which  it  is  not  necessary  for  me  to  refer, 
shews  one  thing  vexy  clearly-^that  is  to  say,  that  though 
the  statute  21  Jac.  I.  in  the  same  way  that  the  3rd  and  4th 
Wm.  IV.  giy|8  the  acccruing  of  the  plaintiff's  title  as  the 
time  of  the  accruing  of  his  right  of  entry,  yet  it  was  never 
held  that  under  it  ther^  was  a  right  of  entry  accrued  until 
a  person  was  in  adverse  possession.  The  difference  be- 
tween the  two  statutes  seems  to  me  to  be  as  to  the  doctrine 
of  adverse  possession ;  the  latter  statute  makes  all  posses- 
sion but  that  of  the  true  owner,  in  effect  sufficient  to  cause 
a  bar  by  the  statute  after  the  lapse  of  twenty  years,  unless 
shewn  in  the  particular  modes  pointed  out  by  the  act  to  be 
compatible  with  the  rightful  claimant's  title ;  but  it  does 
not  make  the  leaving  a  place  vacant  to  constitute  a  com- 
mencement of  the  bar ;  there  must  still  be  some  one  in 
possession  to  whose  possession  the  statute  would  give  the 
effect  after  the  lapse  of  twenty  years  of  an  adverse  posses- 
sion. In  short,  the  true  owner,  though  he  has  left  the 
visible  possession,  continues  in  possession  in  law  ;  and  his 
possession  is  not  discontinued  until  there  is  some  other 
possession  incompatible  in  fact,  or  which  the  statute  makes 
incompatible  with  his  for  the  purpose  of  causing  a  limita- 
tion of  his  right  Therefore,  no  matter  what  the  commence- 
ment of  his  title  to  the  land  was,  or  when  it  arose,  his  is 
the  case  of  an  estate  and  of  land  in  possession ;  and  it  is 
T  VOL.  n. 
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upon  his  dispossession  or  discontinuance,  eansed  by  ftlMotb^ 
possession,  that  the  statnte  begins  to  ran. 

In  the  case  of  Nepean  v.  Doe  ex  dem.  Knight  (2  M.  & 
W.  899)  Sir  W.  Follett  thus  describes  the  accruing  of  the 
right  of  entry :  "The  right  of  entry  accrues  to  the  remsdn- 
der-man  as  soon  as  he  has  a  right  to  treat  the  party  in 
possession  as  a  trespasser.*'  Lord  Denman  says  in  giving 
judgment, "  We  are  all  clearly  of  opinion  that  the  8nd  and 
8rd  sections  of  the  act  S  aud  4  Wm.  IV.  ch.  27  have  done 
away  with  the  doctrine  of  non  adverse  possession ;  Smd, 
except  in  cases  falling  within  the  16th  section  of  the  act,  the 
question  is,  whether  twenty  years  have  elapsed  whatevet 
be  the  nature  of  the  possession. 

Doe  Davy  v.  Oxenden  (7  M.  &  W.  131)  is  vfelfy  strongly 
in  favor  of  my  construction  of  the  act.    It  is  there  held  that 
an  omission  to  receive  rent  from  a  tenant  by  agreement  for 
more  than  twenty  years,  where  there  has  been  no  adverse 
claim  or  payment  of  rent  to  any  other  persAsi,  is  no  bar  to 
an  action  of  ejectment  after  the  expiration  of  the  term.— 
Doe  Thompson  v.  Thompson  (6  Ad.  &  El.  725),  Oullety  t. 
DoeTaylerson  (11  Ad.  &  El.  1008),  Doe  Roylafice  v.  Light- 
foot  (8  M .  &  W.  558),  Doe  Bennett  v.  Turner,  (7  M.  k  W. 
226),  Owen  v.  Beauvor  (16  M.  &  W.  547),  attd  all  thfe 
other  cases  I  have  been  able  to  find  in  the  English  atithaxi* 
ties,  as  well  after  the  statute  3  fr  4  Wm.  IV.  as  before,  shew 
a  person  in  possession,  and  that  it  is  from  the  time  the 
owner  of  the  land  is  entitled  to  treat  some  person  in  pos- 
session as  a  wrong  doer  the  right  of  entry  or  action  aecraeA. 
Indeed,  the  27th  section  of  the  provincial  act,  and  the  15th  of 
the  English  act,  which  provide  for  cases  where  the  posses-    . 
sion  is  not  adverse  to  the  claimant  at  the  time  qf  the  pssir 
ing  the  act,  seem  to  contemplate  a  possession  in  some  one 
other  than  the  claimant  having  the  title.    In  the  Cotwt  of  . 
Queen's  Bench  in  this  province.  Doe  McLean  v.  Fish  (6  U. 
C.  R.  295)  decides  that  a  mortgagor  is  in  possession  of 
wild  land  upon  which  he  never  entered,  but  it  is  ttpOtt  Ate 
ground  that  there  was  an  express  covenant  in  the  mortgage, 
and  that  he  should  remain  in  possession  until  defatdt 
made,   aftet  which  default  the  statute   began   to  nm. 
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Tlie  case  I  have  cited,  Doe  Roylance  v.  Lightfoot.  (8  M.  & 
W.  553)    18  nearly  in  accordance  with  this  case,  although 
il  ncdght  almost  be  relied  upon  to  shew  that  even  with  such 
a  ooTenant  the  right  of  en|iy  commenced  upon  the  execu- 
tion of  the  mortgage,  not  upon  the  default.    Baron  Park 
ieems  to  think  that  the  covenant  would  not  be  a  lease* 
Bui'iu  that  case  the  mortgagor  continued  in  actual  posses- 
aioo.      In  Doq  Dunlop  v.  Servis  (5  U.  C.  R.  284)  there 
were  other  persons  than  the  claimant  in  adverse  possession 
for  nuure  than  forty  years ;  so  that  neither  of  these  cases,  nor 
any  reported  case  that  I  can  find,  establish,  what  I  consider 
an  unieafionable  doctrine — namely,  that  the  statute  begins 
to  ran  against  an  owner,  the  possession  being  vacant,  and 
no  perception  of  profits  existing.    Indeed,  notwithstanding 
the  oovenant  on  which  the  opinion  of  the  court  is  founded, 
I  feel  much  inclined  to  doubt  the  aath9rity  of  the  case  Doe 
McLean  ▼.  Fish* 

My  opinion  is,  that  unless  the  defendant  in  this  case,  by 
kgal  inierence  from  his  possession  before  the  deed  of  bar- 
gain and  sale,  must  be  held  to  have  continued  in  possession 
after  that  deed,  or,  unless  he  has  been  proved  to  have  con- 
tinued in' actual  possession  after  that  time,  and  more  than 
twenty  years  be&ire  action  brought^  the  lessor  of  the  plain- 
tiff is  entitled  to  recover. 

Ab  to  his  possession  ccHitinning  by  legal  inference :  the 
piaiq)ia9ei8  not  having  made  actual  entry,  it  is  necessary  to 
oonsider  the  effect  of  the  deed  of  bargain  and  sale. 

Shepheid's  Touch,  by  Prest.  222.— The  effect  of  this  is 
to  transfer  the  use,  and  by  means  of  the  Statute  of  Uses  tb^ 
jftopetty  (namely,  the  legal  estate);  and  this  it  will  as 
effectually  do  as  any  other  kind  of  conveyance  whatever. 
Fox's  ca«e,  8  Co.  936.^-A  demise  for  99  years  in  consider- 
slion  of  money  passes  the  reversion  and  the  rent  withoo) 
attornment.  However,  the  bargainee  cannot  have  the 
benefit  of  a  condition  upon  a  demand  of  the  rent  without 
giving  notice  of  the  bargain  and  sale  to  the  lessee.  The 
baigain  and  sale  vests  the  use,  and  the  Statute  of  Uses  the 
possession.  Cro.  Jac.  686 ;  Com.  Qig.>  Bargain  an4.  Sale, 
B.  S«*-Upon  a  bargain  and  sale  for  lands,  whereof  the 
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baigainor  himself  is  in  possession,  and  the  bargainee  never 
entered,  if  afterwards  the  bargainor  makes  a  grant  of  the 
reversion,  reciting  the  lease,  it  is  a  good  conveyance  of  the 
reversion,  and  the  estate  was  vested  and  execated  in  the 
lessee  for  years  by  the  statute,  thou^  not  to  have  trespass 
without  entry  and  actual  possession.    Yiner's  Ab.,  Deeds 
6. — ^The  bargainee  has  actual  possession;  hemay  surrender^ 
assign,  attorn  and  release,  but  he  cannot  bring  trespass. 
Yiner's  Ab.,  Trespass  S.  14. — ^There  is  an  actual  possession 
in  law  and  an  actual  possession  in  fact,  as  if  a  man  bar- 
gains and  s^Us  land  presently  the  bargainee  hath  actual 
possession,  he  may  surrender,  assign,  attorn  and  release, 
yet  he  cannot  upon  this  bring  a  trespass,  and  so  he  hath  no 
actual  possession  but  the  actual  possession  which  gives 
him  power  to  bring  an  action  for  the  profits.  •  Noy.  73. — 
He  that  claims  by  virtue  of  the  Statute  of  Uses  ought  to 
have  actual  possession  before  he  can  have  trespass.    See 
Ford's  case  11  Rep.  41 ;  Plowd.  SOI — ^And  in  case  of  a  bar- 
gain and  sale  the  bai^inee  is  in  actual  possession  (read, 
hath  an  actual  estate)  before  any  entry,  so  that  the  lessee 
may  attain  to  the  grant  of  the  reversion  (Snd  Prest.  Conv. 
225,  233) ;  and  yet  I  think  he  hath  not  such  a  possession 
as  to  bring  any  possessory  action  for  trespass  or  the  like 
before  an  actual  entry.    He  may  maintain  an  ejectment, 
2>ut  cannot  maintain  an  action  for  trespass  prior  to  actual 
possession;  for,  where  the  statute  27  H.  YIII.  of  use» pro- 
vides (Co.  5  112)  that  the  actual  possession  (meaning 
seizin  or  estate)  shall  be  adjudged  according  to  the  use, 
yet  it  ought  to  have,  as  the  means  of  maintaining  trespass, 
a  circumstance  which  is  requisite  by  the  cormnon  law 
viz.,  an  actual  entry  (read  possession)  in  deed. 

In  a  very  late  case  (Lichfield  v.  Ready,  £nglish  reports  ' 
of  Law  and  Equity,  1, 460, 20  Law  Journal,  N.  S.  Ex.  51), 
Baron  Parke  says,  ^^  Indeed  it  is  common  learning  that  an 
action  of  trespass  cannot  be  maintained  without  entry,  so 
that  when  there  is  a  conveyance  under  the  Statute  of  Uses 
an  action  of  trespass  cannot  be  maintained  till  entry."  In 
that  case,  a  party  having  mortgaged  his  premises  in  1846, 
and  being  allowed  to  remain  in  possession,  let  them  in 
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1848  to  the  defendant.      In  October  1849  tfie  plaintiff, 
without  having  made  an  entry  in  the  premises  or  Having  , 
olberwise  been  in  possession,  brought  ejectment  against 
the  defendant,  who  gave  his  consent  to  a  judge's  order 
dated  31st  October.    The  order  directed  proceedings  to  be 
stayed  till  the  15th  November  then  next,  the  tenant  in  pos- 
session nndertakihg  on  that  day  to  give,  up  possession  to 
the  plaintiff,  and  that  on  default  the  plaintiff  should  be  at 
liberty  to  sign  judgment  and  issue  execution.    On  the  15th 
November  the  plaintiff  first  entered  into  possession,  and 
broagbt  an  action  for  mesne  profits  accrued  between  No- 
vember S5th  1848  and  the  Idth  November  1849,  the  day 
npon  which  he  gave  up  possession.    It  was  held  the  action 
was  not  maintainable.  Baron  Parke  concluding  the  judg- 
ment thns :  ^  The  plaintiff  had  a  right  to  the  property  in 
dispute,  and  the  only  question  is,  whether  he  had  possses- 
sion  of  the  premises  at  the  time  of  action  brought ;  and  I 
think  the  bare  fact  of  his  being  mortgagee  is  not  sufficient. 
See  also  Butcher  v.  Butcher,  7  B.  &  C.  S99;   Hey  v. 
Moorham,  6  Bing.  N.  C.  52. 

The  law  thus  seems  clear,  that  the  purchaser  by  bargain 
and  sale  has  not  possession  sufficient  to  maintain  trespass 
without  entiy,  but  he  may  make  entry,  according  to  Butcher 
V.  Butcher,  in  any  way  sufficient  to  shew  his  desire  and 
intention  to  take  possession.  And  he  may  maintain  eject- 
ment^ for  the  entry  confessed  in  that  action  makes  the 
bargainor  a  trespasser;  but  I  should  regret  to  think  that  this 
doctrine  as  to  the  action  of  trespass  extends  to  cases  or 
poosession  actually  vacant  at  the  time  of  the  bargaqi  and 
sale. 

In  all  the  cases  I  have  cited  there  was  an  actual  posses- 
sion in  the  defendant,  in  the  bargainee,  tenant,  or  person 
claiming  under  some  of  them,  incompatible  with  the  pos- 
session necessary  to  maintain  trespass ;  but  in  the  cases  so 
*  frequent  in  this  country,  of  bargains  and  sales  of  estates 
which  neither  the  bargainor  nor  the  bargainee  ever  saw,  I 
fliink  it  would  be  going  beyond  the  authority  of  decided 
cases,  and  beyond  the  law,  to  say  that  even  trespass  would 
not  lie  without  entiy  of  the  bargainee,  of  vacant  land. 
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Since  writing  the  above,  T  have  read  the  case  of  Blown 
V,  Notley,  3  Ex.  2^9,  in  which  the  principle  I  have  been 
contending  for  18  clearly  laid  down,  which  may  be  summed 
up  as  in  the  American  note — ^^  That  possession  follows  the 
title,  unless  there  be  an  actual  adverse  occupancy."     In 
Brown  v.  Notley,  the  premises  happened  to  be  covered  with 
water  at  the  season  of  the  year  when  the  lease  expired* 
BarcHi  Parke  says,  ^^  The  plaintiff  had  a  lease  of  the  land 
when  he  took  possession.    Under  that  lease  he  was  in 
actual  possession  of  the  land,  and  must  be  presumed  to 
have  so  continued  until  the  end  of  his  interest,  which 
ceased  on  the  death  of  the  tenant  for  life  in  January  1848. 
During  all  the  previous  time  he  was  in  .a  condition  to 
maintain  trespass,  because  he  entered  and  occupied  the 
land  with  his  cattle ;  and  haying  done  no  act  to  the  con- 
trary, would  be  considered  in  possession  until  the  end  of 
bis  term.     The  question  is,  whether,  after  his  interest 
ceased,  he  could  be  presumed  to  be  in  possession.    Now, 
if  he  continued  in  possession  after  that  time,  he  would  be 
a  wrong  doer,  and  therefore  must  be  presumed  not  to  have 
continued  in  possession  unless  an  intention  to  the  contraiy 
be  clearly  shewn.    But,  though  there  was  nothing  to  indi- 
eate  the  giving  up  possession,  there  was  no  evidence  of  an 
intention  to  remain  after  the  term  ended,  so  that  the 
^possession  was  in  a  neutral  state.    He  must  therefore  be 
considered  to  have  been  out  of  possession.     If  not,  the 
consequence  would  be  that  he  was  liable  to  an  action  of 
*  trespass. 

I  see  no  difference  between  the  decision  in  Brown  v. 
Noiley  and  the  opinion  at  which  I  have  anrived  in  the  case 
before  ns,  I  did  not  expect  to  find  an  English  case 
of  vacant,  or  which  Baron  Parke  calls  neutral,  posses- 
skin.  If  the  defendant  in  the  present  case  did  not  shew 
by  clear  evidence  his  intention  to  keep  possession  contraiy 
to  his  deed,  it  is  plain  that  no  right  of  entry  or  action 
accrued  against  him  which  would  set  the  statute  running. 
It  seems  to  me  also  that  the  case  of  Brown  v.  Notley  up- 
holds the  doctrine,  that  in  the  case  of  vacant  possession, 
the  bargaiuee  may  maintain  tieqpass  without  actual  eatiy. 
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At  least,  this  doctritie  follows  iofefentially  from  the 
decision,  and  that  it  is  a  very  important  principfe  to  be 
established  in  this  way  none  of  us  who  are  acquainted 
with  the  trans^H^ons  relating  to  the  sale  ancl  purchase  of 
land  in  the  lumwr  districts  of  this  province  will  be  disposed 
to  deny. 

I  folly  concur  with  the  rest  of  the  court  in  thinking  that 
judgment  should  be  for  the  lessor  of  the  plaintiff* 


Kain  r.  McGiLL, 

To  a  declaration  in  trespass  the  defendant  pleaded  not  possessed,  which  was  held 
bid  on  deiniiri«r»  and  plaintiff  obtained  a  verdict  with  It.  damaM.  A  certi* 
ficate  nnder  the  stat.  43  El,  eh.  6,  sec.  9.  was  obtained  by  defendant  after 
jad^ment  entered  and  costs  taxed,  that  the  damages  were  under  40<.  Oq 
notion  for  revision  of  taxalioB  of  costs, 

HeU,  that  the  plaintiff  was  entitled  to  <:osts  on  the  ground  that  the  judge  who 
tried  the  cause  could  hate  had  no  opportunity  of  certifying  that  the  tide  wte 
in  question  under  tha  plea  of  not  possessed,  after  its  being  held  bad  on  da* 
murier ;  and  that  the  certificate  under  the  stat.  43  £1.  was  too  late. 

Process,  6th  November — Declaration,  2l8t  December  1850 
—Trespass.     Ist  count — For  that  the  defendant  on  the  1st 
of  December  1848,  and  at  divers  days  &c,  broke  and  entered 
divers  closes  of  plaintiff,  being  the  east  half  of  lot  No.  23,  in 
the  6th  Concession  of  King,  and  lot  No.  23  in  same  Conces- 
sion and  township,  and  trod  down  and  crushed  the  grass 
and  corn  of  plaintiff  of  great  value  then  there  growing  and 
being  &c.,  and  also  tilled  said  land,  and  cut  down,  carried 
away,  and  disposed  of  the  crops  arising  therefrom,  and 
also  cut  down  the  grass  and  corn  of  plaintiff  then  growing 
on  the  said  closes,  and  then  seized,  took  and  carried  away 
the  hay  and  com  of  plaintiff  off  and  from  said  close  and 
converted  &c.  to  his  own  use  &c. 
|pd.  Assault  and  Battery. 
Srd.  Assault  and  Battery. 
4th.  De  bonis  asportatis. 

Pleas — 1st :  Not  guilty  of  any  or  either  of  the  trespasses 
alleged  &c.    Similiter  and  issue. 

2nd :  As  to  all  the  alleged  trespasses  in  the  declaration 
mentioned,  except  as  to  the  gales  &c.,  that  plaintiff  was 
not  possessed  of  the  said  close  in  which  &c.,  or  of  the 
grass  and  herbage  thereof,  modo  et  forma. 
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8id :  As  to  the  gates  &c«,  not  guilty — ^to  the  conntiy,  and 
similiter. 

Demurrer  to  2nd  plea — ^Venire  to  try  the  issues.  iadLg-^ 
ment  was  given  for  the  plaintiff  on  the  demurrer — ^that  is, 
against  the  2nd  plea.  >^ 

Yeidict  for  the  plaintiff  oh  the  first  issue  as  to  the  1st 
count,  and  damages  assessed  at  la.    Verdict  for  defendant 
on  the  issues  to  the  2nd,  3rd  and  4th  counts.    The  postea 
is  hot  correctly  drawn  in  accordance  with  such  verdict. 
Mr.  Justice  Bums,  who  tried  the  cause,  certified  (after  judg*- 
ment  had  been  entered  and  costs  taxed)  that  the  damages 
recovered  by  the  plaintiff  on  the  1st  count  were  less  than 
40s.— thai  is,  under  the  stat.  of  43  El.  ch.  6,  sees.  2  &  9.  The 
case  comes  before  us  on  a  rule  from  the  Practice  Court 
calling  on  the  plaintiff  to  Shew  cause  why  there  should 
not  be  a  revision  of  taxation  of  costs,  on  the  grounds  that 
the  bill  as  taxed  contains  many  objectionable  and  non- 
taxable items— or,  that  costs  were  taxed  and  allowed  with- 
out a  certificate  of  the  judge  who  tried  the  cause  that  the 
freehold  or  title  of  the  land  mentioned  in  the  declaration 
was  chiefly  in  question— or,  that  the  action  being  a  per- 
sonal one  and  not  for  any  title  or  interest  of  lands,  nor 
evincing  the  freehold  or  inheritance  of  land,  the  damages 
do  not  amount  to  40^.  as  certified,  &c. 

Ecdea  for  the  defendant  contended, 

Ist,  That  without  a  certificate  plaintiff  was  not  entitled 
to  more  costs  than  damages. 

2nd,  That  the  certificate  under  the  statute  was  valid, 
though  since  the  taxation  and  entry  of  judgment. 

Strong  shewed  cause,  and  contended  that  the  pleas  are 
under  the  new  rules  all  special,  and  supersede  the  necessity 
for  any  certificate,  '• 

That  under  not  guilty,  the  title  could  not  come  in  issue 
any  more  than  under  a  plea  of  leave  and  license,  and  that 
the  second  plea,  though  overruled  on  demurrer,  did  bring 
the  title  in  question,  though  no  question  of  fact  under  it 
went  to  the  jury. 

Pumell  V.  Young,  (3  M.  &  W.  288)  was  before  the  rule 
requiring  ^^per  statute^'  to  be  inserted  in  the  margin  of  the 
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pleas,  by  statute;  Cbirty's  AhsMy.  P)n^ctiise,  7  ed.  1143; 

Hngites  v.  Rngbes,  1  C.  M<  &  R.  MS ;  Smith  v.  Edwards, 

4  Dow.  6S4 ;  Dnnnage  t.  KemUe;  3  Biag.  N.  S.  588,  before 

the  role. 
Patrick  V.  Cbleriek,  4  M,  &  W.  527,  since  the  rule,  but 

does  not  mention  k;  Jotiesv.  Thomas,  11  A.  &  E.  193; 

Imp.  Stat.  S  &  4  Vie.  eb.  24  sec.  1,  which  repeals  the  43  El. 

ch.  6,  see.  9,  as  respects  actions  cf  trespass ;  and  sector- 

gan  ^.  Thome,  7  M.  fc  W;^KX) ;  Lake  v.  Biiley,  5  U.  C. 

Q.B.  11.887;  »  Price,  314. 
That  it  appears  on  the  record  that  the  title  did  come  in 

cpestioA  under  the  plea  of  Itof  possessed^  which  was  over- 

roled  as  being  too  large,  but  was  separately  good  as  to 

the  Ist  count ;  tad,  though  held  bad  in  laW,  it  impeached  . 

dbfendant^s  possession  (which  H  title  enough  to  maintain 

tiespass)  in  fact. 

tad :  That  tike  certificated  tmder  tlie  statute  49  E9.  is  too 
kte  after  judgment  enteired-^2  Dow.  593 ;  7  Dow.  253 ; 
Watchom  V.  Cook,  S  M.  ft  S.  34d^;  Calvfert  r.  Everard,  6 
M.  ft  S.  5H> ;  Ddvis  v.  Cole,  S  Mvft  W.  6^,  20  L.  J.  Ex. 
I ;  Lyoas  y^  Hyman,  Ayr^  Rep.  Part  2  p;  407 ;  S.C.  1 
Price,  601. 

That  the  case  could  not  hate  been  institofted  in  the  county 
«ottft 

Sid :  That  defendant's  attorney  attended  the  taxation  and 
did  Aot  object  to  the  itiems  as  taxed,  such  as  all  the  plain- 
tiff's pleadings,  alchough  the  issues  as  to  the  3id  comxt 
were  found  for  the  defenilant. 

Ecek»  iii  reply  mrged,  that  in  file  contradictory  state  of 
fhe  English  decisions,  the  proper  duty  of  the  court  was  to 
gi^  efkct  to  the  statute  28  ft  23  Car.  If.  ch.  9,  and  not  re- 
peal it  by  eensQFuction  either  under  old  decisions  or  the 
new  rules :  that  the  demurrer  to  the  second  plea  renders  it 
as  no  p4ea,  and  did  not  bring  Oe  title  in  question* — Jones 
V.  Thomas,  9 Dow.  99  ;  S.  C.  It  A.  ft  £.  193. 

That  the  plea  of  not  gail^  is  ia  denial,  not  in  confession 

ttOd  avoidance  like  a  plea' of  leave  anrf  license,  and  does 

not  impliedly  admit  plaintilTs^ti^  like  an  affirmative  ptea ; 

that  mere  denial  admits  nothing ;  diat  wheu  the  deolara- 

V  VOL.  n. 
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tion  is  good  and  not  demurred  to  because  the  close 
not  described,  the  plaintiff  must  still  prove  possession, 
formerly  required  in  all  dases  under  the  plea  of  not  guilty* 
Goodall  V.  Glen,  6  U.  C.  Q.  B.  R. 

That  the  certificate  is  not  too  lat6,  only  affecting  costs, 
not  the  judgment ;  that  this  application  does  not  seek  to 
set  aside  the  judgment^  but  merely  to  modify  it  in  relation 
to  the  amount  of  costs,  which  is  eveiy-day  practice. 

Lastly,  that  as  to  specific  i^ms  that  are  objected  to,  the 
attendance  of  the  defendant's  attorney  (who  may  have  beea 
inexperienced,  or  inadvertently  overlooked  the  errors  com- 
mitted) should  not  conclude  the  defendant. — Foxall  v. 
Banks,  5  B.  &  A.  5S6. 

Macaulat,  C.  J.— The  stat  22  &  28  Car.  II.  ch.  9,  en- 
acts that  in  all  actions  of  trespass,  assault  aqd  battery,  and 
other  personal  actions,  wherein  the  judge  at  the  trial  of  the 
cause  shall  not  find  and  certify  under  his  hand  upcoi  the 
record  that  an  assault  and  battery  was  sufficiently  proved 
&c.,  or  that  the  free^ld  or  title  of  the  land  mentioned  in 
the  plaintiff's  declaration  was  chiefly  in  question,  the  plain- 
tiff in  such  action,  in  case  the  jury  shall  find  the  damages 
to  be  under  403.,  shall  not  recover  or  obtain  more  costs  of 
suit  than  the  damages  so  found  amount  to,  &c.  The  doc- 
trine established  under  this  statute,  (  however  contrary  to 
the  original  intention  and  true  construction,)  seems  to  be, 
that  when  the  damages  are  under  40^.  the  plaintiff  is  de- 
prived of  full  costs  only  when  a  certificate  of  the  title  to 
the  land  coming  in  question  can  be  given,  to  be  determined 
( as  argued  by  Mr.  Ecdes)  by  a  comparison  of  the  plead- 
ings, issues  and  verdict,  and  when  necessary,  by  referring 
to  the  evidence  also. — ^Mills  v.  Stephens,  3  M.  &  W.  460 ; 
S.  C.  6  Dow.,  593 ;  Gillett  v.  Gieen,  7  M.  &  W.  347 ;  4 
Dow.  621.  ^ 

But  no  certificate  is  necessary  if  it  appears  on  the  record 
that  the  title  was  in  question. — 2  Lev.  234 ;  Martin  v.  Val- 
lance,  1  East.  350;  Jledridge  v.  Palmer,  2  H.  B.  2*;  Cor- 
ner v.  Baker,  2  H.  B.  341 ;  Littlewood  v.  Wilkinson,  9  Price 
314 ;  Thomas  v.  Davies,  8  A.  &  £.  508 ;  Puraell  v.  Young, 
3  M.  &  W.  288 ;  Mills  v.  Stephens,  3  M.  &  W.  460 ;  Head 
v.  Baldry,  1)  A.  &  £.  906 ;  James  v.  Salter,  3  Bing.  N. 
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S.  544  ;  Poole  v.  Grantham,  7  M.  &  G.  1030 ;  S.  C.  2  D. 
k  L.  622  ;  Taylor  v.  Rolf  et  al.,'  6  Q.  B.  387 ;    Harrison  v. 
Dixon,  12  M.'  &  W.  142  ;  Jones  v.  Chapman,  2  Ex.  R.  803. 
These  and  other  cases  shew,  that  since  the  hew  rules  the 
defendant  is  entitled  to  costs  when  the  general  issue  (not  per 
statute)  ia  alone  pleaded,  as  no  case  could  arise  under  it  for 
the  jndge  to  certify,  and  that  the  plea  of  not  possessed  did 
bring  the  title  in  question  on  the  face  of  the  record ;  and  its 
being  held  bad  on  demurrer  is  equivalent  to  a  verdict  for 
the  plaintiff— at  least,  I  perceive  no  substantial  difference  ; 
the  plea  certainly  brings  the  plaintiff's  title  in  question,  so 
far  as  the  plea  goes,  at  least,  as  respects  a  possession  suffi- 
cient to  enable  him  to  maintain  trespass,  which  since  the 
new  rales  has  been  held  sufficient  to  entitle  the  plaintiff  to 
oosts.     It  does  not  seem  to  have  been  observed  that  the 
plea  <3i   not  guilty  formerly  had  the  same  effect,  and  upon 
the  same  principle  necessarily  put  the  plaintiff's  posses- 
sory title  in  issue,  which  possession  was  impliedly  al- 
leged in  the  declaration,  calling  it  his  close ;  wherefore  a 
recovery  under  the  general  issue  should  have  formerly  en- 
titled the  plaintiff  to  costs  without  a  certificate. 

However,  I  do  not  se^  that  the  plea  being  found  bad  in 
law  instead  of  false  in  fact,  can  make  any  difference  as  re- 
spects the  plaintiff's  right  to  costs,,  except  that  in  the  for- 
mer case  (giving  effect  on  demurrer)  the  judge  could  not 
have  certified  under  the  statute,  for  the  plea  equally  im- 
pugns the  plaintiff's  title  on  the  face  of  it ;  whether  met  by 
a  replication  or  a  demurrer,  not  guilty,  per  statute  was  still 
to  be  regarded  as  rendering  a  certificate  necessary ;  although 
it  is  difficult  to  say  on  what  principle,  if  it  is  equivalent  to 
the  joint  pleas  of  not  guilty,  and  not  posssessed,  which 
latter  supersedes  the  necessity  for  a  certificate.  I  do  not  find 
that  the  title  must  be  in  question  by  reason  of  the  defen- 
dant's setting  up  a  conflicting  right,  or  that  it  is  not  suffi- 
cient if  the  plaintiff's  title  against  even  a  wrong  doer  is 
chiefly  the  question. 

On  the  grounds,  therefore,  that  under  the  pleadings  the 
judge  who  tried  the  cause  could  not  have  had  any  opportu- 
nity of  certifying  that  the  title  was  in  question,  as  it 
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could  Bot  be  questioned  under  the  plea  of  not   grulty : 
the  only  issue  to  be  tried,  and  of  conne  not  under  the 
plea  of  not  posasssed,  after  ii  was  QT^mUed  upon  demor* 
rer,  I  think  the  plaintiff  is  eatitled  to  aosts.     No  doubt 
this  construction  goes  fer  to  pievent  the  operation  of  the 
statute ;  but  it  is  now  admitted  that  the  act  was  miacoii* 
strued  at  an  early  day,  but  recent  decisions  have  held  it 
too  late  to  retract,  and  that  effect  should  be  given  to  such 
decisions.    The  Imperial  Parliament  has  not  explained  Che 
9ct  in  opposition  to  the  construction  of  the  conrts,  but  as 
respects  trespass  quar^  clausum  fregit  has  repealed  it  and 
made  other  provision  by  the  stat  8  &  4  Vic.  oh.  24  (see 
Morgan  v.  Thomct  7  Mt  &  W.  400),  which  even  regulates 
costs  in  Bueh  oases  \  until  our  Legislature  interpose,  w^ 
must  give  eflbot  to  the  English  authorities,  touching  the  act 
of  22  &  23  Car.  II.,  oh,  9 ;  the  English  courts  h^ive  held 
the  old  decisions  binding  on  them  since  the  new  rol^s  and 
so.  ought  we. 

As  to  the  certificate  under  tbo  stat  4S  £1.  ch.  6,  the  oas9 
cited  shews  that  it  is  too  late  after  the  costs  are  tailed  and 
final  judgment  actually  entered,  as  in  this  oa8e.-^3ee  GiUett 
V.  Green,  7  M.  &  W.  847.  The  taxation  may,  however,  be 
revised  on  the  minor  points  if  persisted  in  on  payment  of 
costs,  the  defendant's  ctttorney  not  haviAg  made  the  objeo* 
tions  at  the  taxation,  though  present^ 

MqLsAN,  J.,  and  Suu^itan,  J.,  couQurred. 


««l"<»^^!f»Fi 
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WlLIOAMS  T.   LeIU 

Williams  t.  Vanbittart. 

Whsre  an  attoTDey  had  obtained  extensioDS  from  time  to  time  to  plead,  agreeing 
to  take  abort  aotka  of  triali  or  any  notice^  or  to  go  down  to  trial  witbout 
notice,  and  ahort  notice  of  aaeessment  having  been  aer?ed — Heldj  that  the  Court 
would  not  aet  aside  the  verdict,  on  the  gronnd  that  the  attorney  had  agreed  to 
Moept  diort  notice  of  trial,  &g.  i  but  not  notice  of  asweiment. 

BM  obo.  That  under  the  practice  here,  ahort  notice  of  trial  means  four 
days'  notice,  the  first  and  laet  days  incluMve. 

In  the  early  part  of  last  term,  Hagarty^  Q.  C,  obtained  a 
Tule  in  both  these  cases  in  similar  teirnsi  calling  on  the 
demandant  to  shew  cause  why  the  verdicts  should  not  be 
set  aside  for  irregularity,  with  costs,  on  the  ground  that  no 
sufficient  notice  of  trial  or  assessment  had  been  served,  an^ 
on  gronnds  disclosed  in  affidavits  and  papers  filed ;  or  why 
the  verdicts  should  not  be  set  aside  and  a  new  trial  had 
between  the  parties  without  costs,  on* the  law  and  evidence 
and  for  misdirection^  The  applications  were  supported  by 
affidavits  of  Daniel  6.  Miller,  Esq.,  attcMrney  for  the  tenants, 
similar  in  terms  in  each  case,  and  stating  that  the  declara- 
tion in  the  first  case  was  served  on  or  about  the  21st  of 
August ;  and  in  the  last,  on  or  about  the  1st  of  September 
last ;  that  in  the  month  of  September  he  applied,  on  two 
or  three  occasions,  for  time  to  plead  to  the  demandant's 
attorney ;  that  on  Uie  second  application,  about  the  middle 
of  September,  he  said  that  he  would  extend  die  time  bat 
that  it  must  be  in  terms ;  that  deponent  proposed  reducing 
the  terms  to  writing,  but  that  the  demandant's  attorney 
said  it  was  not  necessary,  and  that  he  did  not  want  the 
deponent  to  demur  to  his  declaration,  that  deponent  said  he 
would  not  demur,  and  did  not  desire  any  sharp  practice ; 
and  that  he  would  accept  short  notice  of  trial,  and  would 
give  the  demandant  any  time  to  reply,  if  necessary :  that 
on  the  30th  of  September,  on  which  day  the  extended  time 
for  pleading  expired,  deponent  solicited  until  noon  the 
following  day,  Ac  {deas  being  prepared  and  only  lequiring 
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tolbe  copied ;  that  the  opposite  attorney  refused,  and  said  he 
would  sign  judgment  the  first  thing  next  morning :  that 
deponent  filed  and  served  pleas  on  the  1st  of  October,  that 
on  the  9th  of  October  the  demandant's  attorney  filed  and 
served  a  demurrer  to  one  of  the  pleas  in  the  first  case,  and 
to  two  in  the  last,  and  replications  to  the  others :  that  on  or 
about  the  18th  of  October,  deponent  served  a  joinder  in 
demurrer,  and  a  demurrer  to  each  of  the  replications,  in 
consequence  of  which  there  was  no  issue  of  fact  to  try  r 
that  Monday,  the  20th  of  October,  was  the  last  day  for  serv- 
ing notice  of  trial  for  the  Oxford  assizes ;  and  that  on  the 
S2nd  or  2Srd,  he  remarked  to  the  demandant's  attorney  that 
the  suits  were  thrown  over,  who  said  it  was  no  matter  as  it 
was  better  to  have  the  law  first  determined  :  that  on 
Friday,  the  24th  of  October,  three  days  before  the  assizes, 
(the  assize  day  being  Monday  the  27th)  the  demandant's 
attorney  having  obtained  an  order  as  of  course  to  abandoa . 
his  demurrers  to  the  pleas,  served  replications  thereto  and 
a  joinder  in  demurrer  to  the  tenants'  demurrer  to  the  replica- 
tion, and  at  the  same  time  served  notice  of  trial  and  assess- 
ment  for  the  following  Monday ;  that  d^popent  (on  the  25tb) 
gave  notice  that  if  he  proceeded  application  would  be 
made  to  set  aside  the  proceedings  for  irregularity :  that 
finding  the  suits  entered  for  trial,  deponent  oifered  to  with- 
draw his  demurrer  and  put  the  causes  down  on  the  docket, 
to  enable  him  to  send  for  his  witnesses ;  but  that  the  oppo- 
site attorney  refused,  saying  he  could  hold  verdicts — ^the 
notice  served  as  aforesaid  not  specifying  the  irregularity 
alluded  to :  that  no  agreement  or  understanding  ever  existed 
that  he  should  accept  short  notice  of  assessment  of  damages 
or  of  trial  and  assessment,  or  to  that  effect 

The  notices  of  intention  to  move  against  the  verdicts  if 
I  the  demandant  proceeded,  were  proved  to  have  been  served 
on  the  25th  of  October. 

Cause  was  shewn  by  LeUh^  for  the  demandant,  and  he 
filed  the  aflSdavits  of  Edward  Blevins,  the  demandant's 
attorney,  and  of  John  Blevins,  the  clerk  of  such  attorney. 
Blevins  (the  attorney)  states  that  declarations  were  served 
on  the  1st  of  September  on  the  tenant's  attorney  (Miller) : 
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that  shortly  before  the  time  of  pleading  expired  he  requested 
fbftber  time^  which  was  granted ;  that  just  before  the  ex- 
piration of  such  extended  time  Mr.  Miller's  clerk  requested 
more  time,  his  master  being  absent  from  home :  that  Mr. 
BleTins  reluctlantly  consented  to  wait  till  he  returned,  on 
the  understanding  that  the  time  was  extended  on  usual 
terms;  that  Mr.  Miller,  after  hii^  return,  requested  still 
further  time,  which  Mr.  Blevins  at  first  declined  granting, 
saying  he  would  sign  judgment  the  next  day  if  pleas  were 
not  put  in,  but  consented  to  wait  tilU12  o'clock  the  next 
day,  not  Ashing  to  be  sharp  or  to  take  advantage :  that 
Mr.  Miller  urged  him  to  give  the  time  he  required,  and 
that  he  "would  take  short  notice  of  trial,  or  any  notice  if 
necessary,  or  go  down  without  notice,  whereupon  Mr. 
Blevins  ai^nted,  and  gave  the  time  required,  but  expressly 
on  the  terms  proposed  as  aforesaid :  that  no  proposal  to 
reduce  any  agreement  to  writing  was  ever  made  by  the 
said  Miller.    He  then  explains  his  reasons  for  demurring 
to  some  of  the  pleas,  and  afterwards  withdrawing  the 
demurrers,  which  he  did  by  leave  of  the  court :  that  he 
then  took  issues  in  fact  on  all  the  pleas,  when  the  tenants' 
attorney  demurred  to  the  (previous)  replications :  that  Mr. 
Miller  did  not  offer  to  withdraw  his  demurrers  and  go  to 
trial  on  the  facts :  that  he  Blevins  did  not  say  his  being 
thrown  over  the  assizes  was  no  matter,  &c.,  but  was 
annoyed  at  the  observation  of  Mr.  ^Miller  on  that  subject, 
and  asked  him  if  he  meant  to  break  faith  with  him,  when 
he  (Miller)  said  he  had  only  engaged  to  accept  short  notice 
of  trial,  and  not  of  assessment.    He  also  denies  saying  he 
could  hold  verdicts  for  the  reason  stated  in  Mr.  Miller's 
affidavits ;  that  this  application  is  contrary  to  the  express 
understanding,  and  against  good  faith.    Also  the  affidavit 
of  Mr.  John  Blevins  to  the  same  effect,  corroborating  Mr. 
E.  Blevins'  as  to  Mr.  Miller's  offering  to  take  any  notice  of 
trial,  or  go  down  without  notice  if  granted  time.    Both 
deny  merits,  and  Mr.  John  Blevins  asserts  that^  after  the 
commencement^  of  the  suits,  both  tenants  offered  to  assign 
the  dower  to  the  demandant  by  serving  notice  on  Mr.  E. 
Bievins  to  that  effect ;  but  that  when  conveyances  were  after- 
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wards  tendered  they  refused  to  execute  the  same.  For  the 
defendants,  it  was  contended  that  the  undertaking  of  their 
attorney  did  not  extend  further  than  to  accept  short  notice 
of  trial,  which,  according  to  the  practice  in  England, 
adopted  and  recognized  her^,  was  four  days,  on^  excltb- 
sive ;  that  as  to  his  engaging  to  accept  any  notice,  the 
affidavits  were  contradictory;  and  the  only  course  for  the 
court)  under  such  circumstances,  was  to  hold  both  parties 
to  the  practice,  acc(xrding  to  the  facts  in  which  they  do 
agree. 

For  plaintiffs  it  was  urged  that  the  agreement  to  accept 
any  notice  was  established  by  the  affidavits  of  two  persons, 
the  plaintiff's  attorney  and  "his  clerk,  against  the  affidavit 
of  defendant's  attorney  alone  ;  and  that,  at  all  events,  short 
notice  of  trial  means  four  days  both  inclusive,  and  so  the 
notice  served  was  in  due  time. 

Macactult,  C.  J.--On  reference  to  the  new  rules,  H.  13  . 
y.  No.  25^  p.  9,  and  the  statute  2  Geo.  IV.  ch.  2,  sec.  £2, 
the  practice,  as  formerly  established  by  the  case  cited  by 
the  defendant's  counsel,  must  be  considered  as  altered. 
The  four  days  iiow  required  for  giviz^  short  notice  of  trial 
is  not  under  tte  English  practice,  where  one  day  is  ex* 
eluded  from  the  computation,  but  font  days  under  a  rule  of 
our  own  courts. 

The  notice,  therefore,  seems  to  have  been  given  in  due 
time ;  but  were  it  not  so,  I  think  the  verdict  should  not 
be  disturbed  for  shortness  of  notice.  After  the  positive 
affidavits  filed  in  answer  to  this  rule,  and  considerii^  the 
indulgence  shewn  by  the  demandant's  attorney  to  the 
defendant's  attorney  in  waiting  for  the  pleas,  it  seems  a 
reasonable  undertaking,  and  most  unreasonable  for  cap- 
tious objections  to  be  taken  to  the  notice  served  when  it 
was.  As  to  acHiessment  of  damag;es  being  included,,  no 
damages  were  assessed;  nor  did  the  Nisi  Pries  recold 
require  that  they  should  be.  There  was  an  issue  to  be 
tried ;  and  even  if  damages  had  been  assessed,  it  wceM 
have  been  unreasonable  in  the  defendant's  attorney  to  urge 
such  an  objection.  The  omission  to  add  the  acceptance  of 
short  notice  of  assessment  in  the  teims  exacted  waamcft 
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inadvertence,  and  would  have  been  given  of  course  had  it 
been  asked.  The  demandant's  attorney  did  not  contem- 
plate demurrers  at  the  time,  and  the  point  has  arisen  out  of 
ihe  course  taken  by  the  defendant's  attorney. 

As  to  the  sufficiency  of  the  evidence  and  the  objection  of 
misdirection,  the  defendant's  counsel  did  not  persist  therein 
in  the  argument.  The  verdicts  are  entered  generally  on 
all  the  issues. 

McLean,  J.,  and  Sullivan,  J.,  concurred. 

Rule  discharged. 


Davis  et  al.  v.  Jarvis,  Sheriff. 

To  ao  actidb  by  an  execution  creditor  for  not  levying,  and  &]se!y  returning  nulla 
bona  to  a  writ  otJLfa.,  the  defendant  pleaded  that  at  the  time  of  the  delivery 
of  the  writ  there  were  goodi  &c.  of  the  execution  debtor  wbereout  he  might 
have  levied,  &c.,  and  that  afterwards  and  before  the  return  and  before  a  reason- 
able time  bad  elapsed  for  seizing  the  said  goods  &c.  under  the  writ,  and  before 
any  default  or  breach  of  duty  by  defendant  as  sheriff  in  respect  of  the  said  writ, 
and  before  suit,  to  wit,  &c.  tne  plaintiffs  ordered  the  defendant  not  to  take  any 
proceedings  on  the  writ  until  further  directed,  the  plea  went  on  to  shew  that 
afterwards, and  before  the  return,  &c.,  to  wit,  &c.,  the  plaintiffs  further  directed 
the  defendant  to  proceed  and  execute,the  writ,  and  that  at  the  time  of  the  last 
mentioned  direction  and  thence  continually  there  were  not  any  goods  &c.  of  the 
execution  debtor,  whereof,  &c.    Verification. 

UpoD  special  demurrer,  assigning  for  cause  that  the  plea  was  an  argumenitative 
and  indirect  traverse  that  there  were  any  goods  of  the  execution  debtor,  where- 
oat  \he  defendant  might  have  levied,  and  that  the  omission  to  levy  between 
the  delivery  of  the  writ  and  the  further  direction  to  the  defendant  was  not  ' 
sofficiently  excused  by  the  averment  in  the  plea  that  the  execution  of  the  writ 
waa  countermanded  tiefore  a  reasonable  time  had  elapsed  for  seizing  the  goods 
imder  it.  Held,  that  the  plea  was  a  good  defence  to  the  action,  and  was  well 
pleaded. 

Writ  issued  6th  August  1851.    Declaration  dated  22nd 
September  1851. 

The  2nd  count  of  the  declaration  alleges,  that  on  the 
12th  December  1850  the  plaintiffs  recovered  a  judgment  in 
the  County  Court  of  the  County  of  York  against  Herr 
Schallehn  for  a  debt  of  302.,  and  61.  9s  Ad.  for  damages  and 
costs :  that  on  the  7th  January  1851  the  plaintiffs  (having 
on  the  12th  December  1850  issued  a  writ  of  ^.  fa.)  issued 
an  alias  fi.  fa.  to  the  defendant,  directed  against  the  goods 
of  the  said  Schallehn,  to  levy  the  debt  and  damages  afore 
said,  returnable  the  1st  day  of  March  term  then  next,  endorsed 
to  levy  28/,  Is.  3d.  debt  and  61.  9s.  4d.  damages  and  costs, 
with  interest,  &c.,  and  delivered  to  defendant,  who  was  and 
is  sheriiT,  &c«  to  be  executed,  &c. ;  and  although  there  was 
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then  and  afterwards,  and  while  said  writ  was  in  foiee  and 
before  sait^divers  goods  of  said  Schallehn  within  defendant's 
said  county,  and  defendant  could  and  might  azvl  ought  to 
have  levied  the  moneys  endorsed  on  the  said  writ,  and  a 
reasonable  time  for  so  doing  had  elapsed  before  the  return 
of  the  said  writ,  of  all  which  defendant,  during  all  the  time, 
had  notice :  that  defendant  levied  6L  6s.  4d.,  part  of  said 
money,  as  the  goods  of  said  Schallehn,  yet  did  not  levy  the 
residue,  but  wrongfully  neglected  and  refused  so  to  do  and 
made  default,  and  during  all  the  last  mentioned  time  neg- 
lected the  execution  of  the  said  writ,  and  afterwards — ^to  wit, 
in  the  said  March  1851 — wrongfully  and  falsely  returned 
that  said  Schallehn  had  not  any  more  goods  and  chattels  in 
his  county,  whereof  he  could  make  the  residue  of  the  debt 
and  damages  as  aforesaid  or  any  part  thereof,  as  commanded 
by  said  writ,  whereby  plaintiffs  are  injured,  &c. 

8th  plea  to  2nd  count. — That  at  the  time  the  said  execu- 
tion was  delivered  to  him,  as  in  said  count  mentioned,  there 
were  goods  of  said  Schallehn  within  his  county,  of  which  he 
he  had  notice,  and  whereout  he  might  have  levied  the 
moneys  endorsed  thereon ;  and  that  afterwards  and  before 
the  return  of  such  writ,  and  before  a  reasonable  time  had 
elapsed  for  the  defendant's  seisdng  or  taking  the  said  goods 
or  any  part  thereof  under  the  said  writ,  and  before  any  default 
or  breach  of  duty  whatever  by  defendant  as  such  sheriff  in 
respect  of  said  writ,  and  before  this  suit — ^to  wit,  on  the  8th 
of  January  1851 — the  plaintiffs  ordered  and  directed  him  as 
such  sheriff,  and  caused  and  procured  him  to  be  ordered  on 
their  behalf,  not  to  take  any  proceedings  on  the  said  writ 
until  further  ordered  so  to  do,  and  that  from  that  time  until 
defendant  was  further  ordered  to  proceed,  as  after  meih 
tioned,  the  said  writ  was  not  in  his  hands  to  be  executed : 
that  afterwards  and  before  the  return  of  said  writ — to  wit, 
on  the  1st  of  February  ISSl — ^the  plaintiffs  ordered  and 
caused  defendant  to  be  ordered  to  proceed  and  execute  the 
said  writ,  &c, ;  and  that  at  the  time  of  such  order  and  from 
thence  continually  hitherto,  there  were  not  any  goods  of 
said  Schallelm  within  defendant's  said  county,  whereof  he 
had  notice  or  could  or  might  or  ought  to  have  levied  the 
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said  residue,  in  said  second  connt  mentioned,  of  tbe  moneys 
endotsei)  in  said  writ  as  aforesaid,  or  any  part  of  snch 
lesidoe.     Verification. 

Demrurrer.    Special  causes  assigned : 
Ist.  That  the  plea  is  a  circaitous  traverse,  and  amounts 
to  a  denial  that  the  said  Schallehn  had  any  goods  out  of 
viiich  he  might  have  levied  tbe  moneys  endorsed  on  the 
said  ixriit,  and  should  have  been  pleaded  as  such. 

Sndly.  That  it  neither  directly  confesses  or  avoids  the 
eause  of  action  in  tbe  2nd  count  mentioned. 

Stdlj.  That  although  it  admits  tharb  were  sufficient 
goods  iKrhen  tbe  writ  was  placed  in  defendant's  hands,  yet 
it  does  not  shew  any  sufficient  reason  for  defendant  not 
seising  and  levying  thereon,  the  allegation  that  a  reasonable 
time  for  so  doing  had  not  elapsed  being  insufficient  and 
vioeitain,  it  being  defendant's  duty  to  execute  the  writ 
lofthwith  after  its  receipt :  that  the  delivery  and  breach  of 
doty  in  said  plea  mentioned — ^that  is  to  say,  from  the  day 
Aie  said  writ  was  placed  in  defendant's  hands  to  the  8th  of 
Janoarf,  in  the  plea  mentioned — ^is  not  accounted  for  or 
ctcosed  in  any  way. 

Stb.  That  the  plea  is  double  and  multifarious,  and  no 
direct  or  certain  issue  can  be  taken  thereon,  in  this,  that  in 
the  inducement  it  admits  that  said  Schallehn  had  goods 
when  tbe  writ  was  received,  and  alleges  for  non-execution 
Iksfeof  that  a  reasonable  time  bad  not  elapsed,  which  in 
italf  is  a  traverse  of  the  breach  of  duty  alleged. 

0lb«  That  the  plea  denies  that  the  said  Schallen  had, 
alter  tbe  Ist  ct  February,  1851,  ^y  goods  within,  &c.,  and 
t^reerf',  fte. 

Tlh.  That  said  plea,  in  the  first  part,  is  pleaded  as,  and 
ai^unts  to,  an  excuse  for  defendant's  liability,  and  for  any 
bleach  of  duty  by  reason  of  a  reasonable  time  not  having 
ekpeed ;  and  in  another  part  states  matter  in  discharge  of 
defeiAemf  s  liability,  that  is  to  say,  the  order  for  him  not  to 
jnooeed,  ftc. ;  and  the  conelnding  part  is  in  confession  and 
Wf^dsnee  of  the  matter  alleged  in  the  declaration ;  that  is 
to  say,  that  after  defendant  was  directed  to  proceed,  &c., 
the  said  Seballehn  had  no  goods  whereof,  &c. 
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Defendant  joined  in  demurrer. 

George  Duggan^  for  the  demurrer,  contended  that  defen* 
dant  should  have  traversed  the  alleged  default,  or  denied 
goods  that  he  ought  to  have  levied  on,  &c.,  instead  of  pleading 
specially,  in  terms  not  sufficiently  answering  the  declara- 
tion, inasmuch  as  he  might  have  levied  before  the  alleged 
countermand ;  and  that  the  reason  assigned  for  not  doing 
80 — ^viz.,  the  want  of  reasonable  time — was  insufficient; 
that  he  should  have  said  ^^  not  guilty,"  and  so  put,  as  that 
plea  would  have  done,  the  whole  in  issue,  instead  of  plead- 
ing as  he  has  done  ;  that  the  breach  of  duty  alleged  is  vir- 
tually admitted,  and  yet  not  avoided  in /the  matter  pleaded; 
that  the  time  between  the  receipt  of  the  writ  and  the  coun- 
termand is  not  accounted  for  by  merely  alleging  the  want  of 
a  reasonable  time,  but  a  prompt  levy  should  have  been 
made,  and  then  the  goods  would  have  been  in  custodia 
legis ;  when  the  plaintiff  directed  a  stay  of  proceedings, 
be  would  have  been  secured ;  that  the  plea  amounts  to  not 
guilty,  or  no  goods ;  that  defendant  could  or  ought  to  have 
seized,  which  should  have  been  substituted  ;  that  the  plea 
is  without  precedent. — Hunt  v.  Hooper,  12  M.  &  W.  664 ; 
14  Ju.  1067 ;  19  L.  I.  90,  260 ;  Drewe  v,  Lainson,  11  A.  & 
E.  529  ;  S  P.  &  D.  246. 

Jdrv%8y  for  defendant,  contended,  that  the  time  that 
elapsed  between  the*  receipt  of  the  writ  and  stay  thereof,  is 
accounted  for  by  the  denial  of  reasonable  time.  Tbongh 
intervening  time  may  have  been  only  a  few  minutes  in  fact, 
it  is  matter  of  evidence.  The  one  is  laid  as  the  Ttfa,  and 
the  other  the  8th  of  Januar^ ;  but  the  allegation  of  time  is 
immaterial,  the  substance  being  whether  a  reasonable  time 
or  not— Shortridge  v.  Young,  12  M.  &  W.  6 ;  Wilton 
et  al.  V.  Young,  12  M.  &  W.  805;  Barker  v.  St.  Quintin,42 
M.  &  W.  441 ;  Wintle  v.  Freeman,  1 1  A.  &  E.  539 ;  How- 
den  V.  Standish,  6  C.  B.  504:  that  the  special  matter 
pleaded  could  not  have  been  given  in  evidence  under  the 
general  issue,  and  that  a  special  plea  was  necessary  to 
admit  the  defence  relied  on :  that  neither  the  plea  of  not 
guilty,  nor  of  no  goods  that  he  could  or  ought  to  have  seized, 
would  have  done,  and  the  plea  is  good  in  substance  and  form. 
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Macaitlat,  C.  J. — ^The  case  of  Howden  v.  Standish,  6 
C.  B.  504,  shows  that  the  matter  pleaded  as  in  defence 
could  not  be  -proved  under  the  plea  of  not  guilty — de 
iu^uria  might  be  replied  to  it ;  and  I  do  not  see  that  it  is 
open  to  any  of  the  objections  assigned  as  causes  of  special 
demurrer. — Wright  v.  Laurason,  2  M.  &  M.  739 ;  Lewis  v. 
Alcock,  3  M.  &  VV.  188,  as  to  which  see  Ashby  v.  Mkinett, 
8  A.  &  E.  121 ;  Rowe  v.  Ames,  6  M.  &  W.  747 ;  Slade  v. 
Hawley,  IS  M.  &  W.  757 ;  Barker  v.  St.  Quintin,  12  M.  & 
W.  441 ;  Eyre  y.  ScofcU  et  aL,  5  C.  B.  703,  on  the  point  of 
leaaonable  time ;  Lewis  v.  Alcock,  3  M.  &  W.  188 ;  5 
Scott,  N.  S.  329 ;  Drewe  v.  Lainson  et  al.  11  A.  &  E.  529  ; 
SP.&D.245. 

McLran,  J.,  and  Sullitan,  J.,  concurred. 


Doe  SuERRAkD  v.  Lowrt. 

Tlie  jury  haviog  been  sworn  to  try  an  action  of  ejectmenti  after  the  plaintiff  had 
given  evidence  in  proof  of  his  title  it  was  objected  that  the  record  was  made 
up  without  continuances  or  second  placita,  and  the  defendant  refused  to  confess 
laMe,  entry  and  ouster,  and  the  plaintiff  was  nonsuited.  A  rtde  nisi  having 
been  granted  to  set  aside  the  verdict :  Heldj  per  Cur.f  that  the  rule  should 
have  been  to  set  aside  the  nonsuit.  Held  also,  that  the  objection  to  the  Nisi 
Prins  record  was  made  too  late.  Held  also,  that  the  Nisi  Frius  record  might 
bave  been  amended. 

Declaration  of  Hilary  Term,  14  Victoria. 

Lot  No.  26,  Srd  concession  west  of  concession  road,  Har- 
wich. 

Of  Easter  Term,  14  Victoria.  Defendant  pleaded  '^  not 
guilty,''  and  the  plaintiff  added  the  similiter.  Then  fol- 
lowed, in  the  Nisi  Prius  record,  the  venire :  "  Therefore, 
for  the  trial  of  said  issue,  the  sheriff  of  the  county  of  Kent 
is  commanded  that  he  cause  to  come  before  her  Majesty's 
justice  assigned 'to  take  the  assize  in  and  for  the  said  county 
of  Kent,  on  Thursday,  the  9th  of  October,  A.D.  1861, 
twelve,  &c.,  by  whom,  &c.,  who  neither,  &c.,  to  recognise, 
&C,  because  as  well,  &c."  Nisi  Prius  record  passed  by 
Deputy  Clerk  of  the  Crown  for  such  county  the  8th  of 
October,  1851.  Consent  rule  annexed  entitled  of  Easter 
Term,  14  Victoria,  dated  23rd  June,  1851. 

At  the  autumn  assizes,  1851,  the  plaintiff  was  nonsuited 
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for  defendant  not  confessing  lease,  entry  and  oaster,  after 
the  plaintiff  had  given  evidence  in  proof  of  his  title — name- 
ly, a  patent  for  the  lot  to  Jacob  Elliot,  dated  the  30th 
March,  1818 ;  and  a  deed  from  Elliott  to  the  lessor  of  the 
plaintiff,  dated  the  21st  March,  1820,  in  consideration  of 
206/. ;  which,  being  upwards  of  thirty  years  old,  did  not 
require  proof  by  a  subscribing  witness;  also  several 
receipts  for  taxes  from  the  county  treasurer ;  at  which  stage 
of  the  proceedings,  the  defendant's  counsel  (Wilson)  ob- 
jected to  the  form  of  the  Nisi  Prius  record,  and  refused  to 
oonfess  lease,  entry  and  ouster,  and  the  plaintiff  was  non- 
suited accordingly.  Daring  last  term,  Cameron^  Q.  C, 
obtained  a  rule  calling  on  the  plaintiff  to  show  cause  why 
the  Nisi  Prius  record  and  verdict  should  not  be  set  aside 
for  irregularity,  with  costs,  on  the  ground  that  the  record 
was  made  up  without  continuances  or  second  placita,  and 
in  the  same  manner  as  records  in  personal  actions. 

Read  showed  cause.  The  objection  came  too  late.  It 
should  have  been  made  before  the  jury  were  sworn ;  that 
it  was  amendable — ^Whitelaw  v.  Davidson,  6  U.  C.  Q.  B.  R, 
534 — and  at  all  events  cured  by  the  statute  13  k  14  Vic. 
cb.  55,  sec.  34 ;  that  the  rule  is  inaccurate,  being  to  set 
aside  the  verdict  instead  of  the  nonsuit. 

Cameron^  Q.  C,  did  not  appear  to  support  the  role,  but 
left  it  to  the  court. 

Macaulat,  C.  J. — I  think  the  application  fails  on  two 
grounds,  irrespective  of  the  points  of  exception. 

1st  The  rule  was  not  to  set  aside  the  nonsuit,  bat  the 
verdict,  and  there  is  no  verdict.  It  might,  however,  "he 
ground  to  set  aside  the  Nisi  Prius  record — Suker  v.  Neale, 
See  1  Ex.  R.  468. 

2dly,  But  thatfails,  being  within  the  exception  also,  as  being 
too  late.  The  objection  should  have  been  made  before  the 
jury  were  sworn,  at  all  events  before  the  plaintiff  proceeded 
with  his  cause,  instead  of  which  the  defendant  allowed  bim 
to  go  into  evidence  and  prove  his  case,  and  then  refused  to 
confess  lease,  entiy  and  ouster,  on  this  objection.  He  was 
not  personally  called  ujlon  in  the  outset  to  confess,  but  the 
case  proceeded  as  if  he  had  done  so.    He  beard  the  plain- 
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tiff's  evidence,  and  although  no  witnesses  were  cross* 
examined,  the  defendant  appeared  by  coansel,  and  should 
have  raised  the  objection  before  the  plaintiff  went  into  evi- 
dence.     As  to  the  objection  itself^it  would  have  been  more 
regular  to  have  followed  the  old  form,  owing  to  the  excep- 
tioD  of  ejectments  in  the  rule  of  Hilary  Term,  13  Vic.  No. 
45,  p»  14,  which  orders  that  the  process  and  proceedings  in 
actions  of  ejectment  shall  be  and  continue  as  heretofore ; 
bat  it  does  not  necessarily  follow  that  the  term  **  proceed- 
ings" must  be  construed  to  include  the  jurata  in  the  Nisi 
Prias  record,  as  it  may  as  well  be  held  to  contemplate  and 
apply  to  other  proceedings,  where  even  this  kind  of  actios 
differed  from  ordinaiy  cases,  and  as  reserving  only  the  for 
mer  practice  in  these  respects  wherever  they  were  inappli- 
cable, rendering  these  points  of  practice,  when  they  c<»rre»- 
ponded,  indifferent,  whether  according  to  the  old  or  new 
ifNrms. 

It  is  to  be  observed  that  the  first  rule  in  England  requir- 
ing declarations  to  be  of  the  day  and  year  in  which  filed 
was  of  Michaelmas  Term,  3  Wm.  lY.  No.  16  Jaryis'  Rules, 
p.  98,  under  the  statute  2  Wm.  lY.  chap.  39,  sec.  14,  inti* 
taled,  *^An  Act  for  uniformity  of  process  in  personal  actions 
in  his  Majesty's  courts  c^  law  at  Westminster."    This  was 
followed  by  rule  Hilary  Term,  Wm.  lY.  rule  3,  No.  1, 
Jarvis'  Rules  116,  under  the  statute  8  &  4  Wm.  lY.  cb.  42, 
sec  1,  entitled,  ^^  An  Act  for  the  further  amendment  of  the 
law,  and  the  better  advancement  of  justice,"  which  re- 
<piired  every  pleading,  as  well  as  the  declaration,  to  be  so 
intituled ;  and  upon  the  subject  of  actions  not  personal,  as 
ejectment,  replevin,  fee,  the  following  cases  are  cited  in 
Mr.  Jarvis's  note,  p.  99 :— Doe  Gillett  v.  Roe,  1  C.  M.  & 
R.  19 ;  2  Dow.  690 ;  Doe  Evans  v.  Roe,  2  Ad.  &  £1. ; 
Miller  v.  Miller,  1  Scott,  387 ;  3  Dow.  404,  408;  Barnes  v. 
lackson,  1  Scott,  253 ;   Dod  v.  Grant,  4  A«  &  £.  485 ; 
6N.  fc M.  70 ;  Alderson  v.  Johnson,  2  M.  &  W.  70 ;  6  Dow. 
294:   to  which  may  be  added  Doe  Ashman  v.  Roe,  1 
Bing.  N.  S.  253 ;  2  M.  &  Scott,  60fi ;  3  M*  &  Scott,  373. 

The  new  rules  in  Upper  Canada,  Easter  Term,  5  Yic 
i642y  aie  ibonded  on  provincial  statute  7  Wm.  lY.  cb.  3, 
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entitled,  '^An  Act  for  the  further  amendment  of  the  law  abd 
the  better  advancement  of  justice,''  and  is  taken  from  the 
last  above  mentioned  act  o(  3  &  4  Wm.  lY.  ch  42,  sec.  1. 
When  these  rules  were  passed,  they  were  only  applicable 
to  one  court,  that  is  the  Court  of  Queen's  Bench.  Oar 
act  speaks  generally  of  '^  actions  at  law."  These  rules 
were  confirmed  by  provincial  statute  6  Vic.  ch.  9  (1842), 
and  in  the  recital  follow  the  statute,  in  the  words,  ^'  all 
actions  at  law." 

No.  23  of  these  rules — Cameron's  Rules,  p.  29 — provides 
that  the  entry  of  continuances  by  way  of  imparlance,  curia 
adveraari  tnitt,  or  otherwise,  shall  be  made  upon  any  record 
or  roll  whatever  in  the  pleading,  except  the  juraia  poniiur 
in  reapet^Uj  which  is  to  be  retained.  The  form  of  such 
entry  is  given  in  No.  45,  page  64,  of  Cameron's  Rules,  No. 
2.  No.  29,  p.  35,  provides  that  every  declaration  should 
be  entitled  in  the  court,  &c.,  of  the  day  of  the  month  and 
year  in  which  it  is  filed ;  and  so  of  every  pleading  by  No. 
SO.  There  is  nothing  in  terms  restricting  these  rules  to 
personal  actions,  or  excluding  ejectments ;  but  as  declara- 
tions in  ejectment  are  served  before  being  filed,  unless 
afterwards  altered  upon  the  appearance  of  the  tenant,  the 
proceeding  is  not  adapted  to  the  rule  requiring  declarations 
to  be  dated  of  the  day  on  which  filed,  though  such  declara- 
tion may  be  entitled  of  a  particular  day,  according  to  Doe 
Ashman  v.  Roe,  ante.  The  rule  Hilar/  Term,  IS  Vic.  No. 
45,  ante,  may  exclude  the  form  for  concluding  the  Nisi 
Prius  record  given  therein.  No.  40,  pp.  12  &  13 ;  but  what- 
ever form  be  adopted,  the  efiect  is  the  same,  unless  there  is 
to  be  a  trial  at  bar.  The  jury  are  to  come  at  the  assizes ; 
and  the  statute  13  &  14  Vic.  ch.  55^  sees.  29,  34,  provides 
for  the  practice  and  forms,  &c.,  unless  thereby  altered,  &c., 
and  was  passed  subsequently  to  the  rule  Hilary  Term,  IS 
Vic.  They  were  to  some  extent  framed  in  consequence  of 
the  statute  of  12  Vic.  ch.  63,  sec.  29,  which  act  altered  the 
form  of  process  from  the  ca,  re.  to  the  summons  in  personal 
actions.  See  sees.  22  &  34.  It  is  not  necessary  to  deter* 
mine  whether  the  conclusion  of  the  record  is  really  irregu- 
lar or  defective.    I  think  it  is  substantially  right,  and  that 
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the  irregalarity,  if  any^  is  cured  by  the  defendant's  appear- 
•aoe,  fcc.  ;  and,  under  the  circumslanceS)  any  more  ibrmal 
eatry    is    iniroateriaL    The  Nisi  Pnus  reooid  might  be 
aoiended. — 1  Dow.  N.  S.  101. 
MoLsAv,  J*,  and  SinuvAtf >  J^.,  oomnirred. 

Rule  discharged. 

JoHir  Dob  on  the  demise  of  Dcrr  et  al.  v.  Doug  all  et  al. 

A  judge's  Order  having  been  obtained  to  amend  thd  proceedings  in  an  ejectment 

•uit.  sAer  the  consent  rule  and  plea  bad  been  filad.  (by  adding  three  new 

demiaeaO  and  no  proceedings  having  been  taken  under  the  order  until  the 

cocnmission  day  of  the  assizes — being  some  months  after  the  granting  of  the 

order — when  toe  Nisi  Prius  record  was  passed  wiih  additional  demises.    Tba 

record  was  entered  for  trial,  and  the  defendants  made  no  objection  to  the  case 

ptoceeding  uniil  after  the  jury  had  been  sworn  and  the  plaintiflt  had  given 

•vidence.  when  the  defendants  objected  to  the  amendment  and  refused  to 

confess  lease,  entry  and  ouster,  except  to  the  original  demises,  and  a  verdict 

was  eoterad  for  the  lessors  of  the  plaintiii  on  the  original  demises  only. 

BcU,  On  an  application  to  set  aside  the  verdict  on  the  original  demises,  that  the 

new  demises  added  to  the  Nisi  Prios  record  did  not  violate  th«N.  P.  record  or 

renUct ;  and  that  the  lessors  of  the  plaintiff  could  abandon  the  order  to  amend. 

Bdd  aUo,  That,  af)er  the  defendants  appearing  aiid  confessing  lease  &c.,  it  was 

toe  )nte  to  object  to  the  legularity  of  the  notice  of  trial. 

Pan  of  lot  No.  S,  Ist  concession  of  the  township  of  Maiden, 
or  No.  9  Beiczy  Bloek,  specially  described  in  the  coasenl 
role.  The  declaration  is  entitled  of  Michaelmas  Term  14 
Vic,  and  was  originally  upon  the  three  first  demises  only. 
The  plea  of  not  guilty  is  entitled  Hilary  Term  14  Vic.,  the 
list  Fefaruaiy  1851.  Venire — jury  to  come  the  last  day  o( 
Easter  Term  next.  Continuance,  to  last  day  of  Trinity 
Term  next     Second  placita  of  Trinity  Term  16  Vic.  1861. 

Jmy  respited  antil  1st  of  Michaelmas  Term  next,  unless, 
fco.  The  consent  rale  is  entitled  Hilary  Term  14  Vic.,  ia 
name  of  John  Doe,  apon  the  three  fiist  demises  only,  and 
beam  date  the  21st  Febraary  1861.  The  three  lastdemises 
veie  added  under  a  judge's  order,  after  the  coosent  rule 
sad  plea  had  been  filed. 

At  the  tria^  the  defendant's  counsel  objected  to  the 
aoiendmeat  and  refused  to  coniese  lease,  entry  and  ouster 
and  possession,  except  as  to  the  three  first  demises,  on  whieb 
alone  the  plaintiff  in  consequence  proceeded,  and  obtaiaed 
a  ferdict  theieon — ^nothing  being  said  of  the  three  last  de- 
mises ID  the  entry  of  the  verdict,  oa  the  notes  of  Dmper,  J., 
irho  tried  the  cause ;  it  was  noi^  by  him  that  deCsndant 
nsafaeard  lease,  &c.-**but  it  waa  afterwards  struek  out* 

T  VOL.  II. 
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WiUofiy  Q.  C,  for  defendants,  obtained  a  rule  calling  on 
the  lessors  of  plaintiff  to  shew  cause  why  the  Nisi  Prias 
record,  and  all  proceedings  thereon,  should  not  be  set  asid^ 
with  costs,  on  the  grounds — 

1st,  That  the  record  is  made  up  by  adding  counts  whicb 
have  not  been  filed  or  served  on  the  defendants'  attorney, 
and  by  adding  a  plea  for  the  defendants  to  the  alleged 
declaration  on  the  record,  which  the  defendant  had  never 
pleaded ;  and  because, 

2ndly,  The  rule  annexed  to  the  record  is  not  entitled  in 
the  cause  in  which  the  record  is,  nor  is  the  record  warranted 
by  the  said  rule  ;  and  because, 

Srdly,  There  could  have  been  no  trial  or  verdict  in  the 
cause,  as  the  defendant  did  not  appear  to  or  consent  to  the 
lease,  entry,  ouster  and  possession  upon  this  record.     An 
affidavit  was  filed,  entitled  as  in  a  cause  on  six  demises  of 
Albert  Prince,  defendants'  attorney,  and  Morris,  Deputy 
C.  C,  that  about  the  15th  August  last  he  received  a  copy  of 
an  cmler,  dated  24th  April  1851,  of  Draper,  J.,  entitled  as  in 
a  cause  on  three  demises,  granting  leave  to  amend  the 
declaration  by  inserting  three  additional  counts  or  demises 
corresponding  with  the  three  last  demises  in  the  declaration 
contained  in  the  Nisi  Prius  record;    that  no  amended 
declaration  was  ever  served,  nor  any  plea  filed,  nor  any 
consent  rule  amended  or  entered  into  in  accordance  with 
such  order;  that  on  the  7th  October  defendants' attorney 
was  served  with  notice  to  produce  at  the  trial  of  that  cause 
a  deed  therein  mentioned,  entitled  as  in  a  cause  Doe  ex  dem. 
Wm.  Duff,  Alex.  Galium  and  Wm.  Mager,  against  defen- 
dant; that  no  amendment  was  ever  made  in  the  documents 
filed  in  the  office  of  the  Deputy  C.  C.  until  the  commission 
day  of  the  last  assizes^at  Sandwich,  at  which  time  the   ' 
record  was  passed  in  accordance  with  the  order  to  amend 
then  filed. 

It  appeared,  on  shewing  cause,  that,  on  the  25th  October 
1851,  the  geneml  issue  was  pleaded  by  defendants,  entitled 
as  in  six  demises,  and  replications  demanded.  SOth  Sep* 
tember  1851 ;  notice  of  trial,  entitled  as  in  the  six  demises, 
was  served  for.  the  assizes  on  Tuesday,  the  14th  October 
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1851  ;  also,  on  the  same  day,  notice  to  admit  an  indenture 
dated  16th  October  1849,  entitled  as  in  six  demises,  at  the 
bottom  of  which  the  defendants'  attorney,  Albert  Prince, 
agreed  to  make  the  admission  specified  in  the  above  notice 
and  subscribed  the  same. 

It  appears,  therefore,  that  the  original  declaration  was  in 
three  demises;  that  to  such  declaration  the  defendants 
appeared,  entered  into  the  usual  consent  rule  as  tenets, 
aad  pleaded  not  guilty ;  that  afterwards  notice  of  trial  was 
given  for  the  last  spring  assizes,  and  notice  to  produce,  &c., 
served,  but  that  the  case  was  not  then  tried ;  that  afterwards, 
on  the  24th  April  1851,  the  plaintiff  obtained  a  judge's 
order  for  leave  to  add  three  more  counts  or  demises,  when 
served  not  appearing,  but  it  was  received  by  defendants' 
attorney  on  the  15th  August;  that  on  the  SOth^  September 
notice  of  trial  and  notice  to  admit  a  deed,  entitled  as  in  the 
amended  cause,  was  served  on  defendants'  attorney,  who 
accepted  such  notice  and  agreed  in  writing  to  admit  the 
deed,  but  no  amendment  was  made  in  the  declaration  till 
the  14th  of  October  last,  being  the  commission  day  of  the 
assizes  ;*on  the  7th  October  a  notice  to  produce  was  served, 
imperfectly  entitled  in  the  names  of  the  lessors :  that, 
since  the  trial,  defendants'  attorney  has  filed  a  plea 
to  the  amended  declaration ;  that,  at  the  beginning  of  the 
trial,  lease,  &c.,  confessed  was  entered,  but  struck  out,  and 
that  after  evidence  given  and  admissions  made  of  the 
original  right  of  Charles  Berczy,  under  whom  plaintijBT 
claimed,  and  of  his  deed,  dated  16tb  October  1849,  to  some 
of  the  lessors,  &c.,  and  of  the  order  to  add  the  demises  of  the 
24th  April  last,  defendants'  counsel  objected  to  the  want  of 
amendment  and  refused  to  admit  lease,  entry,  &c,,  except 
as  to  the  three  first  demises,  in  which  alone  plaintiffs  pro- 
ceeded and  obtained  a  verdict  after  giving  additional  evi- 
dence, no  further  defence  being  made. 

MacdoneU  shewed  cause — That,  admitting  the  amend- 
ment attempted  to  have  been  imperfect  and  abortive,  no 
verdict  was  given  on  the  three  new  demises,  and  the  objec- 
tion is  reduced  to  a  mere  irregularity  in  adding  those 
demises,  which  are  rendered  immaterial,  and  the  objection 
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eomes  too  hie  after  tlie  joiy  btTe  been  sworn  and  the  uial 
bad  proceeded  under  a  tacit  admiaeioo  e[  leaee,  eolry, 
otuter  and  possession,  without  exception,  allboogfa  the 
defendant  knew  the  style  of  the  cause  had  been  altered, 
and  appeared  by  counsel;  that  in  such  amendments  in 
ejeetment  no  declaration  is  served,  nor  does  the  defendant 
plead  de  novo^  which  was  the  ground  of  objection  at  Nisi 
Prills;  that  the  undertaking  to  admit  documents  was  a 
step  in  the  cause,  uad  recognized  the  new  style  as  to  ail  tlie 
demises,  and  estopped  the  defiendants-«-Cameron's  Roles^ 
p.  82,  No-  £8 ;  and  R.  H-  T.,  IS  Via,  p.  7,  No.  2«— No.  45,  p^ 
14;  Bell  V.  Graham,  SU.C.R.S7;  Ketchum  v.  McDooell,  2 
U.  C.  IL  378 ;  Doe  Leonaid  v.  Meyers,  2  U.  C.  R.  ^6S« 
That  it  is  not  shewn  the  amendment  was  not  in  fact  naad* 
before  the  N.  P.  recoid  was  passed,  although  made  oo  Uns 
eonrt  day. 

Wilmmj  42-  C.^  in  sepiy,  conleuded  that  nothing  was  doam 
uflder  the  ord^  to  «mend,  bat  the  first  step  after  its  servi^se 
was  on  the  30th  of  September,  when  an  irregular  aotice  of 
trial  was  givea;  tiiat  an  irregular  notice  of  trial  need  not 
be  returned — Wood  v,  Hafding,  3  C.  B.  968 ;  that  no  such 
cause  existed  as  in  the  altered  title,  «nd  the  defeo^huits  were 
not  aware  that  the  amendment  had  not  beea  made ;  that  the 
defendants  did  not  admit  any  lease,  entry  and  ouster  at  alL 
As  to  emitling  the  psipers — 8  Jur«  829 ;  Doe  Pratten  t» 
Board,  10  M.  &  W.  61*.  Lessors  who  do  not  join  in  the 
eoBsent  rule  not  liable  to  oosts,  and  defendants  would  have 
OQ  remedy  against  the  aew  lessors — Cotterel  v.  Apsey,  9 
'raunt  322 ;  Heath  ▼.  Freelaad,  1  M.  &  W.  643;  U  Jar. 
1012 ;  Mayhew  v«  Blofieldt  1  Esl  466 ;  Hamlet  v.  BseedoOt 
4  AL  &  6.  909. 

Macaxtlat,  C«  X-^I  think  the  rule  should  be  dischaiged. 
It  is  not  distinctly  shewn  that  the  additioml  demises  weve 
not  added  to  the.  declaration  by  wwiy  of  amendmeiit  befoie 
the  record  was  passed.  The  defendants  appeased  by 
counsel,  and  made  no  objection  to  the  case  procesdiog 
until  after  the  juiy  had  been  sworo,  asd  Uie  plattHiA  ImhI 
gtvf»i  evidence  partly  sipon  admissions  made  by  the  defen- 
dants' ooausel.    N<»  £omMl  admission  of  lease^  eotqrsiri 
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18  made  «t  the  outset,  but  the  learned  judge  sup- 

posed  it  tacitly  done,  and  noted  it  as  made  in  the  beginning 

^  the  case,  but  afterwards  struck  It  out  upon  the  objection 

being  raised,  and  noted  the  restricted  admission  which  was 

Ihen  made  as  to  (bree  denoises  only.    1  have  referred  to  him 

oa  tlie  point,  and  be  says  the  adaiission  of  lease^  entry,  &c., 

tts  to  the  three  first  demises  was  made^  as  noted  by  him. 

AAer  this  it  is  loo  late  to  take  exceptions  to  the  regularity 

of  the  ootice  of  trial,  the  defendants  appearing,  and  con- 

aenting  as  they  did,  waived  it,  if  irregular.    The  cq|sent 

nde  aiands  good  for  three  demises.    It  is  probable  the  lesr 

aors  of  the  plaintiffs  should  have  taken  steps  for  its  amend- 

meat  by  adding  the  additional  lessors,  as  otherwise  they 

would  not  become  liable  for  coats.    If  the  Nisi  Prius  record 

is  aoppoited  by  an  amended  declaration,  and  the  contrary 

is  oot  shewn,  I  do  not  see  that  it  can  be  set  aside :  the 

ahfectioa,  if  any,  is  higher  up.     It  was  not  necessary  to 

prodooe  the  consent  rule— *Doe  Greaves  v.  Raby,  2  B.  & 

Ad.  964 — and  it  does  not  follow  because  the  consent  rule 

I  not  altered  that  tbe  trial  on  the  three  admitted  demises 

I  not  good  ;  said  the  fact  that  such  admission  was  made 

cannot  be  disputed  in  the  face  of  the  learned  judge's  reporL 

Ameadmeats  by  adding  demises  are  not  unusual. — 1  D.  & 

R.  173;  8  Ju.  36$;  3  Dow.  206  ;  1  C.  &  K.  555;  1  Dow. 

It  L.  954 ;  5  Tyr.  171 ;  6  Dow.  774.    The  practise  as  to  the 

aonsent  rule  in  making  such  amendments,  I  do  not  find  laid 

dowa.    But,  until  lessors  or  defendants  become  parties 

tbeveto,  they  do  not  aeera  liable  to  costs. — 9  Ju.  828  ;  Doe 

dem.  Lloyd  v.  Roe,  15  M.  fc  W.  431 ;  Doe  dem.  Hanrison  v. 

Sampson,  4  C.  B.  745 ;  Doe  dem.  Merigan  v.  Daly,  8  Q^ 

&9S4;  4D.  fcL.765. 

Rejecting  everything  relating  to  tbe  three  new  demises, 
mil  would  be  right ;  and  I  do  not  see  they  may  not  be 
lajeeted,  or  that  they  violate  the  fiiri,  Prius  record  or  verdict 
in  rekcion  to  the  original  three.  An  order  to  amend  may 
be  abandoned.— 3  Dow.  255 ;  6  Tyr.  171 ;  1  C.  M.  &  R. 
Bth  But  notice  must  be  given. — 6  Dow.  774.  Here  it 
was  done  owing  to  the  ohjections  of  the  defendants'  coun- 
sel in  open  court. 
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As  to  the  entitling  affidavits  in  several  demises,  see  & 
Dow.  447 ;  Cook  v.  Vaughan,  4  M.  &  W,  68 ;  11  Ju.  904, 
905 ;  Ross  v.  Graham,  U.  C.  R. ;  Dake  of  Branswick 
V.  Sloman,  17  L.  J.  C.  P.  81- 

McLean,  J. — No  affidavit  of  merits  is  pat  in ;  and  unless 
the  proceedings  are  wholly  irregular,  no  reason  is  shewn 
for  the  interference  of  the  court  with  the  verdict.  The 
defendants  cannot  object  to  the  notice  of  trial.  They 
appeared  at  the  trial,  and  admitted  a  certain  document 
neceisary  to  the  case  of  the  lessors  of  plaintiffs,  and  by  that 
waived  all  objection  to  the  notice.  Then  they  did  confess 
lease,  entry  and  ouster,  as  to  the  demises  contained  in  the 
original  declaration,  and  on  which  alone  the  verdict  is 
taken.  By  the  evidence  admitted  by  the  defendants,  the  les- 
sors of  plaintiffs  were  entitled  to  a  verdict  on  these  demises, 
and  so  far  the  verdict  is  right ;  but  there  is  no  finding  of  a 
jury  on  the  demises  contained  in  the  amendment,  which 
appears  on  the  record.  As  to  these,  the  lessors  of  plaintiffs 
might  choose  to  abandon  them  at  the  trial,  and  to  proceed 
only  on  the  first  three  demises.  In  that  case,  the  defendants 
might  claim  as  to  them  a  verdict  in  their  favor,  if  they  had 
gone  on  with  their  defence.  There  was  a  plea  on  the 
record  which  applied  to  them  as  well  as  the  three  first 
demises,  though  the  consent  rule  was  only  to  the  latter.  If 
the  defendants  abandoned  any  defence  which  they  might 
have  on  the  ground  of  irregularity,  after  entering  upon  the 
trial  (and  they  have  themselves  waived  these  irregularities 
by  their  proceedings),  they  cannot  now  come  into  court  and 
ask  that  a  verdict  properly  found  on  the  three  first  demises 
on  the  record  shall  be  set  aside,  because  certain  other 
demises  have  not  been  disposed  of.  The  lessors  of  plain- 
tiffs may  enter  a  nolle  prosequi  to  these  demises,  or  they 
may  consent  that  a  verdict  may  be  entered  on  them  for  the 
defendants  on  the  ground  ^that  they  were  abandoned  at  the 
trial,  or  that  no  evidence  was  offered  to  support  them. 

Sullivan,  J.,  concurred. 

Rule  discharged. 
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Rc^ication  to  a  plea  of  ne  nnquei  accouple:  that  the  demandant  on  the  Ist  of 
Mmy,  1790,  and  before  suit  was  acAipted  to  A.  B.  deceased,  in  lawful  inatri- 
mooy,  concluding  to  the  country,  demurrer:  that  the  replication  does  not 
stmte  or  allege  when,  where,  or  m  what  kingdom,  &c.,  demandant  was  accou- 
plcd^  to  the  said  A.  B.  in  lawful  matrimony  as  therein  alleged,  or  by  what 
minister,  &c.y  or  according  to  what  religious  rite,  or  by  what  law,  Sec,  nor 
ia  it  therein  alleged  that  the  said  marriage  was  contracted  before  or  during 
•eizin  of  the  said  A.  B..  Heldf  that  the  replication  was  good  without  alleging 
when,  or  by  whom,  or  by  what  form  of  religious  rite  the  demandant  was 
married. 
Plea  :  Tktit  the  said  A.  B.  was  not,  &e.,  seized  of  the  said  lot,  &c.,  or  of  any 
part  thereof  of  such  an  eatate,  whereby  he  could  endow  defendant  thweof : 
verification,  &c.  ^ 

BcpUcation  :  That  the  said  A.  B.,  &c.,  was  seized  of  such  an  estate  in  the  said 

lot.  &c.,  whereby  he  could  endow  demandant  thereof:  to  the  country. 
Dtmarrer :   That  the  replication  is  uncertain  and  insufficient  in  alleging  that  he 
had  aoch  an  estate,  &c.,  without  showing  what  estate  he  had  or  was  seized  or 
po«>€ased  of  in  the  said  land,  or  whether  it  was  such  an  estate  as  entitled  her 
to  dower  at  comnoon  law,  or  under  the  statute  4  Wm.  lY.  ch.  1,  &c. 
BtUt,  That  the  plea  should  have  concluded  to  the  country,  and  that  the  objec- 
tion applies  equally  to  the  plea,  which  does  not  deny  that  any  such  interest  in 
the  husband  as  under  the  statute  would  have  entitled  the  demandant  to  dower, 
and  that  the  replication  meets  the  plea  and  alleges  a  seizin,  which  is  therein 
denied. 
Replication  to  3rd  plea :  That  the  said  A.  B.  was  at  the  said  several  times  when 
se.,  in  the  third  plea  mentio^  a  good  and  lawful  subject  of  the  United 
Kingdom  of  Great  Britain  and  fteland,  &c.,  and  was  not  an  alien  or  subject 
of  tfie  United  States  of  America)  as  in  said  plea  alleged  :  to  the  country. 
Dcmnrrer :  That  the  replication  is  double  and  uncertain,  in  taking  issue  on  several 
distinct  and  material  fiicts— namely  .  in  denying  the  allegation  that  the  said 
A.  B.  was  not  a  subject  of  the  United  Kingdom,  &c. ;  and  also  denying  that 
he  was  not  a  subject  of  the  United  States,  and  also  that  he  was  at  any  time  an 
alien  :  that  it  should  have  shown  either  that  the  said  A.  B.  was  a  natural  bom 
subject,  or  a  naturalized  subject,  or  how  otherwise. 
Bdd,  That  the  replication,  taking  issue  on  both  the  braocbes  of  the  plea,  ia 

food. 
Rsplication  to  4th  plea :  That  she  did  become  entitled  to  demand  her  dower, 
«c,  within  20  years  next  before  the  commencement  of  the  suit,  modo  et  forma. 
Demurrer  to  replication :  That  it  is  not  shown  or  stated  affirmatively  when  or  in 
what  day  the  said  demandant  became  entitled  to  demand  her  dower  in  the  said 
land,  &c.  Hddf  that  |^e  replication  alleges  time— namely,  within  20  years— 
though  not  the  day,  but  that  the  day  need  not  necessarily  be  stated. 

Both  these  cases  are  before  us  upon  demurers  and  upon 
tales  to  shew  cause  why  the  verdict  for  demandant  upon 
the  issues  to  the  country  should  not  be  set  aside. 

The  declarations  are  both  entitled  of  Trinity  Terrm^ 
fifteenth  Victoria,  the  former  on  the  twenty-third  of  August, 
and  the  latter  the  first  day  of  September,  1851.  Venue, 
coonty  of  Oxford. 

In  the  first  case  the  demandant,  who  was  the  wife  of 
Frederick  Williams,  deceased,  demands  against  defendant 
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one-third  part  of  ten  messuages,  ten  barns,  ten  stables,  tev 
gardens,  four  orchards,  one  saw-mill,  two  hundred  acre» 
of  land,  two  hundred  acres  of  pasture,  two  hundred  acres 
of  meadow,  and  two  hundred  ft;res  of  wood  land,  with  the 
appnrtanences,  situate  and  being  on  lot  number  eleven,  ia 
the  second  concession  of  the  township  of  East  Oxford,  Xlc, 
as  the  dower  of  the  said  demandant  of  the  endowment  of 
the  said  Frederick  Williams,  deceased,  heretofore  her  bus-^ 
band,  whereof  she  hath  nothing,  &c. 

On  the  first  day  of  October,  1851,  the  defendant  lee 
pleaded  :  first — that  the  demandant  ought  not  to  have  her 
dower  in  this  behalf,  because  she  was  never  accoupled  to 
the  said  Frederick  Williams  in  lawful  matrinaony,  which 
be  is  ready  to  verify :  wherefore  he  prays  judgment,  if  she 
ought  to  have  her  dower  of  the  third  of  lot  number  eleven^ 
&c 

Second  :  That  said  Frederick  Williams  was  not  on  the 
day  on  which  he  espoused  the  demandant,  or  at  any  time 
afterwards,  seized  of  the  said  lot  number  eleven,  &e.,  or  of 
any  part  thereof,  of  such  an  estate  whereby  be  could  endow 
her  thereof,  which  he  is  ready  to  verify  :  wherefore,  &c., 
concluding  as  in  first  plea. 

Third  :  That  the  said  Frederick  Williams,  who  was  the 
husband  of  demandant,  before  and  at  the  time  of  bis  mar- 
riage with  her — ^to  wit,  on  the  first  day  of  May  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  two — and 
thereafter  until  his  death,  was  an  alien  and  subject  of  the 
United  States  of  America,  aM  was  not  then  or  at  any  time 
a  subject  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  :  verification. 

Fourth  :  That  demandant  hath  not  been  entitled  to  de- 
mand her  dower  of  and  in  the  lands  in  the  declaration 
mentioned,  or  any  of  them  at  any  time  within  twenty  years 
next  before  the  commencement  of  this  action,  modo  et  for- 
ma, above  demanded  :  verification,  and  prays  judgment  if 
she  ought  to  have  her  dower  in  this  behalf. 

Fifth  :  As  to  one  hundred  acres  of  land,  with  the  appnr^ 
tarices,  situate  on  parU»-to  wit,  on  the  south  half  of  said  lot 
mtmber  eleven^  part  of  the  aaad  ten  maaanagas,  fto.,  (anti- 
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meiatio^  the  premises  as  in  the  declaration),  in  the  said 
demsthd  mentioned,  and  whereof,  &c.,  that  he  cannot  ren- 
der to  her  her  dower  thereof,  or  of  any  part  thereof ;  be- 
cause he  is  not,  nor  from  the  day  of  the  commencement  of 
this  suit,  or  at  any  time  since,  has  been  tenant  thereof,  or 
any  part  thereof,  as  of  freehold  or  otherwise,  or  of  any  es- 
tate or  interest  whatsoever,  solely  or  jointly  with  any  other 
person  :  verification.  Wherefore,  as  to  the  said  parcel,  &c.y 
be  prays  judgment. 

On  the  ninth  of  October,  1851,  the  demandant  replied  : 
First — ^to  the  first  plea :  That  she,  on  the  first  day  of  May, 
1790,  and  before  this  suit,  was  accoupled  to  the  said  Fred- 
erick Williams,  deceased,  in  lawful  matrimony:  concluding 
to  the  country. 

Second — to  the  second  plea :  That  the  said  Frederick 
Williams,  in  his  lifetime  and  after  his  marriage  with  her, 
while  she  was  his  wife  and  before  this  suit — ^to  wit, 
ou  tbe  first  day  of  May,  1790,  was  seized  of  such  an  estate 
in  the  said  lot  number  eleven,  &c.,  whereby  he  could 
endow  her  thereof :  concluding  to  the  countiy. 

Third— to  the  third  plea  :  That  the  said  Frederick  Wil* 
liams  was  at  the  said  several  times  when,  &c.,  in  that  plea 
mentioned,  a  good  and  lawful  subject  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  of  this  realm,-  and  was  not 
an  alien  or  subject  of  the  United  States  of  America,  as  in 
said  plea  alleged  :  concluding  to  the  countiy. 

Fourth — to  the  fourth  plea :  That  she  did  become  entitled 
to  demand  her  dower  in  the  said  lands,  &c.,  in  the  declar- 
ation mentioned,  within  twenty  years  next  before  the  com- 
mencement of  this  suit,  in  manner  and  form  therein  de- 
manded :  concluding  to  the  country. 

Fifth — to  the  fifth  plea  :  That  the  defendant  (Lee)  was 
at  the  time  of  the  commencement  of  this  suit  the  tenant  of 
the  freehold  of  and  in  the  lands  with  the  appurtenances  in  the 
introduction  of  that  plea  mentioned,  in  manner  and  form  as 
therein  is  alleged :  concluding  to  the  country,  and  similiter. 
On  the  sixteenth  of  October,  1851 ,  the  defendant  or  tenant^ 
demuned  to  the  first,  second,  third,  and  fourth  replications, 
assigning  for  special  causes  : —     -^ 

Z  VOL.  II. 
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To  lAe  Jir^f :  That  ii  does  act  state  of  allege  when, 
vbeie,  or  in  what  kiagdom,  eoantvy,  province,  d&trict, 
oounty,  or  parish,  or  other  place  where,  or  in  which,  said 
demandant  was  accoupied  to  said  Frederick  Williams  in 
lawfni  matrimony  as  therein  alleged ;  or  by  what  minister, 
magistrate,  or  according  to  what  form  of  religious  rite  ;  or 
by  what  law,  n8age>  or  custooi,  the  said  manriage  was  had 
and  observed  ;  nor  is  it  therein  alleged  that  the  said  mar*, 
riage  was  so  solemnized  or  continued  (contacted),  before 
or  daring  the  seizia  of  the  said  Frederick  Williams,  of  the 
land  whereof  dower  is  demanded.  ^ 

To  the  second  :  That  it  is  uncertain  and  insufficient  Im 
dowing  the  demandant's  allegations  that  the:  said  Frederick 
Williams  was  seized  of  said  lot  number  eleven  of  such  an 
interest  whereby  he  could  endow  her,  and  states  that  he 
bad  such  an  estate  without  shewing  what  estate  he  had  or 
was  seized  or  possessed  of  in  the  said  land,  or  whether  it 
was  such  an  estate  as  entitled  her  to  dower  at  common 
law,  or  under  the  statute  fourth  Wm.  IV.  chap.  1,  or 
whether  it  was  a  legal  ot  equitable  estate,  or  land  to  which 
said  Frederick  Williams  had  only  a  right  of  entry  or  right 
of  action  for  the  recoveiy  or  entry  upon  or  possession  of 
■aid  land. 

To  the  Uiird :  That  it  is  double  and  unceitain,  in  taking 
issiiie  on  several  distinct  and  material  facts — ^namely,  in 
traversing  the  allegation  that  said  Frederick  Williams  was 
not  a  subject  of  the  United  Kingdom^  fcc,  and  also  deny- 
ing that  he  was  at  any  of  the  said  times  when,  &c.,  a 
subject  of  the  United  States^  and  also  that  he  was  at  any 
time  an  alien  :  that  the  said  replication  was  insufficient  in 
not  shewing  either  that  the  said  Frederick  Williams  was  a 
natural  born  subject  of  the  said  kingdom^  <»  a  naturalized 
subject  thereof,  or  how  otherwise. 

To  ike  fourtk :  That  it  is  not  shewn  or  stated  affiiraa* 
Uvely  when  or  on  what  day  the  said  demandant  became 
entitled  to  demand  her  dower  wiUl^  said  land,  &c. 

On  the  twenty-fporth  October  the  demandant  joined,  in 
demmner :  wheienpon  the  sheriff  of  the  county  of  Oxford 
is  commanded  that  he  eause  to>^eome  here  on  the  sixth  day 
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tt  September,  1851,  twelve,  &c«,  by  whom,  &o.,  and  wbo 
neither,  &^c.,  to  recognize,  &e.,  beoome  as  well,  &c. 

Second  pkoita  of  Michaelmas  Teim,  fifteenth  Victoria, 
one  thofttsand  eight  hundred  and  fifty  one  :  Jury  recited 
until  the  seventeenth  of  November,  one  thousand  eight 
boadfed  and  fifty-one,  unless  the  judge  ot  assize  (naming 
bim)  shotild  first  come  on  tbe  twetitynseventh  day  of  October, 
oae  thousand  eight  hundred  and  fiftyK>ne ;  for  default  of 
jurors,  fce.,  and  day  is  given  to  the  parties  at  the  same  place* 
The  vefdict  is  entered  generally  for  the  demandant,  with^ 
eot  any  assessment  oi  damages. 

la  the  declaration  against  the  defendant  Vansittart,  the 
first,  second,  thiid,  and  fourth  pleas,  the  replications  and  de- 
marters  thereto^  are  similar  in  all  respects  to  the  same  plead- 
logs  in  Uie  first  case. 

The  fifth  plea  is  a  general  plea  of  non-tenuit,  stating  that 
defendant  is  not,  nor  from  the  day  of  the  commencement 
of  this  suit,  nor  since,  has  been  tenant,  fcc. 

Tbe  mxth  plea  is  similar  to  the  fifth  plea  in  the  first 
eaae,  except  it  mentions  the  north  half  instead  of  tbe  soiitt 
half  of  the  lot  number  eleven*  ' 

The  relocations  to  these  pleas  allege  that  tbe  defendant 
was  tenant  at  tbe  time  of  the  commencement  of  the  suit, 
kc. :  concluding  to  the  countiy. 

The  veniie  is  similar ;  so  also  is  the  second  placita ; 
tod  die  verdict  is  entered  generally  for  the  demandant| 
without  any  assessment  of  damages. 

Magaitlat,  C.  J. — ^The  new  rules,  Easter  Term  5  Victo- 
ria, IMS,  (Cuneron's  Rules,  page  27,  number  81),  provide 
that  the  venue  laid  in  the  margin  shall  govern,  and  that 
m  venue  shall  be  stated  in  the  body  of  tbe  declamtion,  or 
any  iubseqaent  pleading  :  provided  that  where  local  des- 
cription is  required  it  shall  be  given* 

Since  tbe  new  rules  place  for  mere  purposes  of  venue 

need  not  be  stated  in  the  declaration,  or  subsequent  plead- 

ings^-4Tyr  854, 12  Dow  680,  S  D.  &  L.  187,  6  Tyr.  214,  1 

€.  M.  ft  R.  69& 

In  the  present  ease  the  venae  is  laid  in  the  coiuty  of 
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Oxford,  in  which  the  lands  out  of  which  dower  is  clftinied 
are  alleged  to  be  situated. 

2  Saund.  44  (3),  446  (4),  which  was  a  case  of  dower,  &c.y 
ne  unques  decouple ;  2  H.  B.  145.  Ilderton  v.  Uderton — 
that  when  the  issue  is  to  be  tried  by  the  country  it  should 
be  in  the  county  where  the  venue  is  laid.  There  the  objec- 
tion was  that  the  replication  alleged  a  marriage  at  Edin- 
borough  in  Scotland,  and  concluded  to  the  country  without 
stating  any  place  by  way  of  venue  where  it  was  had  :  and 
the  replication  was  held  good  on  special  demurrer,  both  as 
to  its  conclusion  and  the  place  where  the  espousals  were 
alleged.  See  ib.,  p.  149,  151,  159,  160.— This  case  shews 
that  the  trial  must  necessarily  be  where  the  venue  is  laid, 
and  that  the  replications  must  follow  the  count — 1  Chy. 
Pleading,  624,  2  edition ;  1  Saund.  8  (2)  (d) ;  Blake  v.  Do- 
demead,  2  Ld.  Ray  1504 ;  Stra.  775 ;  Neale  v.  De  Garay, 
7  T,  R.  248  ;  Phillips  v.  Moor,  5  U.  C.  R.  24;  Stephen's 
Pleading,  816,  7,  8. 

Jackson  on  real  actions,  317,  recommends  the  plea  of 
ne  unques  accoupU  to  conclude  to  the  country,  wh«!e 
the  trial  must  be  by  jury  ;  and,  inasmuch  as  a  marriage  is 
impliedly  alleged  in  the  demanding  count,  I  see  no  good 
reason  why  it  should  not. 

It  appears  to  me,  therefore,  that  the  replication  is  good 
without  alleging  when,  or  by  whom,  or  by  what  form  of 
religious  rite,  &c.,  the  demandant  was  married  ;  they  all 
constitute  matters  of  evidence ;  the  (mus  probandi  is  on  her, 
and  she  mu^t  prove  a  valid  marriage  sufficient  to  entitle 
her  to  dower.  If  she  can  do  that,  it  is  immaterial  where 
she  was  so  married. 

The  last  cause  of  demurrer  points  rather  to  the  count 
than  the  replication.  If  the  count  is  good  it  impliedly 
alleges  a  seisin  of  the  husband  during  the  subsistence  of 
the  marriage,  and  the  want  of  such  seisin  constitutes  a 
sufficient  ground  of  defence,  and  forms  the  subject  of 
another  plea*  Here  the  marriage  is  denied,  not  the  seisin; 
the  plea  of  ne  unques  seised  admits  the  marriage,  but 
denies  seisin  at  any  time  during  the  coverture. 
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It  xnis  not  necessary  that  he  should  have  died  seised,  to 
ititle  her  to  dower. 

I  think  the  demaner  should  be  overruled. — Robinet  v. 

I^iew^is,  Draper's  Reports  45.    2nd,  as  to  the  second  repli- 

<:ation — the  plea  ought  to  have  concluded  to  the  country, 

according  to  all  the  forms.— 2  Wil.  1 18 ;  3  Chy.  Pig.  1316 ; 

S  Saund.  329-44,  b.  5;  10  Went.  Pig.  160-1. 

And  the  objection  applies  equally  to  the  plea,  which  does 
not  deny  any  such  interest  in  the  husband,  as  under  the 
8taL  4  Will.  IV.  c.  1,  s.  114,  would  have  entitled  the  deman- 
dant to  dower,  and  which  must  be  regarded  as  all  included 
and  averred  by  implication  in  the  declaration. 

The  replication  meets  the  plea  and  alleges  a  seisin,  which 
is  therein  denied.  An  issue  joined  on  such  pleadings  might 
require  stricter  proof  of  actual  seisin  than  the  statute  would 
impose,  but  the  demandant  by  replying  takes  upon  herself 
the  burthen  of  such  proof.  The  tenant  cannot,  by  pleading 
fie  ungues  seised,  force  the  demandant  to  state  the  nature 
<i  the  husband's  interest  in  the  replication,  any  more  than 
^e  is  bound  to  do  in  the  count ;  it  is  matter  of  evidence, 
and  it  suffices  that  the  replication  supports  the  count  and 
raises  the  same  issue  that  the  plea  would  have  done  had  it 
concluded  to  the  country.— See  Vin.  Ab.  Dower  M.  pi.  17  & 
84,  citing  Br.  Dower  pi.  35.  If  tenant  pleads  that  Baron  ne 
JuU  unquea  seisie  que  dower  la  poit^  the  other  shall  not 
plead  special  matter,  but  shall  say  that  seisie  que  dower  la 
paU  shall  give  the  matter  in  evidence. — See  9  Vin.  Ab., 
Dower  Ma.  39 ;  Br.  Dower,  Ab.  75. 

Provincial  statute  13  &  14  Vic.  ch.  58,  sanctions  the 
declaration  or  count.  4 

Sid  Vin.  Ab.  Alien  H.,  1, 4,  5-11 ;  3  Sal.  28 ;  Comb  212, 
Carth.  265. — ^The  plea  itself  seems  questionable  ;  it  does 
not  allege  that  the  baron  was  born  out  of  the  allegiance 
of  the  king,  and  within  the  allegiance  of  the  United 
States,  but  that  he  was  an  alien  and  subject  of  the  United 
States,  and  was  not  a  subject  of  the  United  Kingdom, 
without  negativing  any  of  those  circumstances  by  which  he 
might  have  become  naturalized.  He  might  have  been  an 
alien  and  subject  of  the  United  States,  as  respected  birth 
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plaee,  without  being  nn  alien  born,  or  consistently  with  hiis 
having  been  bom  within  the  king's  allegiance. — ^Casserea 
V.  Bell,  8  T,  R.  166. 

The  plea  does  not  show  hoW  he  was  alien  :  first — by 
being  born  in  a  foreign  state,  and  without  the  allegiance^ 
&c,  and  he  might  be  a  subject  of  the  United  States  by 
naturalization  without  being  an  alien  bdm« — he  may  have 
been  bom  within  the  allegiance  of  the  king  ;  the  plea  does 
not  shew  him  not  to  be  a  subject  of  the  king  of  England  by 
stating  his  foreign  birth  out  of  the  allegiance. 

The  gist  of  the  plea  is  that  the  baron  was  not  a  Britisii 
subject,  and  the  best  pleadings  said  to  be  extra  Ugeantiam 
domini  regi$^  &o.,  and  ir^a  Ugeantiam  aUeriua  regis — 
7  Co.  16 ;  Sid.  857,  pi.  10 ;  Nictwell  v.  Powlitt,  Carth.  802^ 
808;  S.  G.  4  Mod.  286,  Lev.  78. 

These  cases  show,  I  think,  that  the  replication  is  good, 
taking  issue  up#n  both  branches  of  the  plea,  the  objection 
that  formerly  prevailed  on  the  subject  of  venue  no  longer 
applies,  and  the  concluding  part  of  the  replication  raising 
an  ioimaterial  issue  may  be  rejected. — 1  Saund.  8,  (2)  (d).; 
West  Y.  Sutton,  2  Ld.  Ray.  158 ;  Ord  v.  Howard,  12  Mod. 
125 ;  1  Went.  7.  The  demandant  has  taken  issue  in  the 
temis  of  the  plea  denying  his  being  a  subject  in  general 
terms :  how  a  subject,  is  matter  of  evidence — the  plea  does 
Bot  specify  negatively  all  those  means  by  which  he  might 
become  such  ;  nor  is  the  demandant  bound  to  reply  bow 
the  husband  was  a  subject. — Aliens  162,  168 ;  Bro.  Bar.  1 
PI.  68,  cited  Vin.  Ab.  supm ;  Stat  18  &  14  Vic,  ch.  58  ; 
Bodenham  v.  Hill,  7  M.  &  W,  274;  Smith  v.  Dixon,  7 
A.  •  E.  1 ;  Webb  v.  Weatherly,  1  Bing.  N.  S.  602 ;  Brog- 
dea  V.  Marriott,  2  Bing.  N.  S.  473;  Bell  v.  Tuckett,  8  M. 
4t  6.  785.  An  alien  husband  cannot  confer  right  to 
dower— -1  Moore  P.  C.  278 ;  Com.  Dig.,  Alien  C.  4 ;  1  Lev. 
47 ;  1  C.  &  K.  890.  The  replication  is  no  more  double 
than  the  plea~2  Saund>  295  (c)  (b) ;  Reynolds  v.  Black- 
bum,  7  A.  &  E.  161 ;  1  Dow.  N.  S.  940. 

The  plea  itself  is  one  of  time ;  the  replk»ition  does  allege 
lima— -viii)  within  twenty  year&^thongh  not  the  day.  It  is|  I 
believe^  tte  usual  form  of  a  replioation  to  sneb  plea,  and 
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the  nile  ia  that  time  nfust  be  stated ;  not  neceasarUy  the 
day  or  a  day.  Jones  v.  Price^  S  Bing.  N.  S,  52 ;  Wright  v^ 
WiUiams,  I  M.  &  W.  77 ;  Tyf,  68.9 ;  Lane  v.  ThelweU, 
1  M.  &  W.  140;  Leaf  V.  Lees,  4  M.  &  W.  579;  Sprig  v, 
Wright,  9  M.  &  W.  6S9 ;  Bingley  v.  Dnrbam,  8  A.  &  £^ 
775 ;  Tempest  v.  Kilaei,  t  C.  B.  800,  See  Ch.  j*r.  fonn^ 
$4^^iepUcatk)D  to  pleas  of  «diafum  aocrtvity  &o«y  that  the 
eaitse  of  action  did  acciue. 

McLkak,  J« — I  coaeur  in  the  opiaioa  given  by  the  Chief 
Jnstice  on  the  demnners  to  the  ieplicatk>ns  |6  the  first, 
seceiid  and  third  pleas.  There  does  not  appear  to  me  to 
be  any  foundation  for  any  of  them,  inftsmoeh  as  the  replica^ 
tiom  are  clear  and  explioit  answers  to  the  several  pleas  of 
the  tenant,  and  put  in  issue  the  veiy  poials  which  the  pleas 
were  intended  to  raise. 

The  firsit  plea  alleges  that  the  deoaandant  was  not  ae^ 
eoupled  in  lawful  matrimony  to  Frederick  Williams,  and 
to  this  the  deroai^dant  replies,  that  she  wsa  accoupled  in 
Im^fid  taoMmumy  to  the  said  Frederick  Williams  on  the 
first  day  of  May  1790,  and  before  the  commencement  of 
this  suitr-there  is  surely  an  issue  taken  on  the  tenant's 
plea ;  and,  whether  the  marriage  was  celebrated  in  one 
eoinatry  or  another,  or  by  a  clergyman  of  one  denomination 
or  another,  or  by  a  magislmtC)  in  the  absence  of  all  clergy* 
pien,  must  be  wholly  immaterial,  provided  the  marriage 
was  one  recognized  by  law-  It  is  also  assigned  as  a  cause 
o£  demnrver  to  the  first  pka,  that  it  does  not  allege  that 
the  marriage  was  solemnized  before  the  seizin  of  Frederick 
Williams  of  the  lands  whereof  doiwei»  is  demanded.  A  day 
is  specified  on  which  the  marriage  is  alleged  to  have  taken 
place,  bat  the  demandant  would  not  be  bound  to  prove  a 
piarriage  on  that  particular  day — provided  soch  fads  were 
shewn  as  would  establish  a  legal  mairiege  at  any  time 
befete  or  during  the  seizin  of  the  hasband  in  the  premises. 

The  second  plea  of  the  tenant,  on  which  issue  is  taken 
by  the  demandant,  puts  in  issue  the  seizin  of  Frederick 
Williams  ia  the^remises  during  his  marriage  with  the 
ctemandant  tR  vepjication  to  this  plea,  which  is  also 
deomned  te^  allegeettkat  Fredmriek  Williams^  after  hie 
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marriage  with  the  demandant,  an<r  while  she  was  his  w^^ 
and  before  toe  commencement  of  this  snit,  to  wit,  on  tber 
first  day  of  May  1790,  was  seized  of  an  estate  in  ibp  pre_ 
mises  whereby  he  could  endow  the  demandant.     To  thisi 
the  tenant  objects,  that  the  demandant  does  not  shew  the 
particulm'  estate  which  Frederick  Williams,  her  husband^ 
had  in  the  premises.     Now,  whether  he  was  seized  of  a 
legal  or  an  equitable  estate,  or  whether  she  became  entitled 
to  dower  by  the  common  law  or  by  statute,  need  not  appear 
on  the  record.     It  is  enough  that  it  is  distinctly  stated  that 
Frederick  Williams  had,  during  his  marriage  with  deman- 
dant, such  an  estate  io  the  premises  as  would  entitle  her  to 
dower.     On  the  issue,  as  taken  by  the  demandant's  repli- 
cation, it  would  be  incumbent  on  her  to  prove  the  estate  of 
her  husband,  and  she  would  be  at  liberty  to  prove  any 
estate  from  which  dower  would  arise  to  her.     If  she  had 
set  out  any  particular  estate  in  her  husband  she  would  be 
limited  in  proof  to  that  estate  on  the  trials  and  if  she  failed 
in  that  respect  she  would  be  defeated  in  her  suit,  though 
she  might  be  able  to  prove  such  other  estate  in  her  husband 
as  ought  to  entitle,  her  to  succeed.    The  demandant  waa 
not  bound  in  her  replication,  to  shew  any  particular  estate 
in  her  husband ;   it  is  sufficient  if  the  estate  from  which 
dower  is  claimed  is  shewn  by  evidence  at  the  trial. 

The  tenant's  third  plea  alleges  that  Frederick  Williams, 
the  demandant's  husband,  was,  at  the  time  of  his  marriage — 
to  wit,  on  the  first  day  of  May  1802 — and  thereafter,  until 
and  at  the  time  of  his  death,  an  alien  and  a  subject  of  the 
United  States  oi  America,  and  was  not  then  or  at  any  time 
a  subject  of  the  united  kingdom  of  Great  Britain  and  Ire- 
land ;  to  this  the  demandant  replies,  that  at  the  said  several 
times  when,  &c.,  the  said  Frederick  Williams,  her  husband, 
was  a  good  and  lawful  subject  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  was  not,  at  any  of  the  said 
several  times  when,  &c.,  an  alien  or  subject  of  the  United 
States  of  America. 

The  tenant  demurs  to  this  replication,  m  the  ground  that 
it  is  double  and  uncertain,  in  taking  issul'  on  several  di»* 
tinct  and  material  facts,  and  that  it  does  not  shew  whethei 
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Fiederick  Williams  was  a  natural  born  subject  or  a  natu- 
ralized   subject.     The  replication,  however,  is  only  an^ 
waavieT  to  the  plea ;  and,  being  so,  it  is  not  liable  to  the 
objectioH  that  it  is  double  or  uncertain.    It  would  probably 
have   been  a  sufficient  answer  to  the  plea  to  have  alleged 
that  Frederick  Williams,  at  the  several  times  when,  &c.,  was 
a  good   and  lawful  subject  of  the  sovereign  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  because,  if  he  was 
80,  he  could  not  at  the  same  time  be  an  alien  or  a  subject 
or  citizen  of  the  United  States,  so  that  his  wife  could  not 
be  endowed  of  his  lands.    We  are  all  aware  that  foreigners 
are  admitted  in  the  United  States  to  the  rights  of  citizens 
CD  certain  terms ;  but  a  British  subject  does  not  by  becoming 
a  citizen  under  the  laws  of  the  United  States  divest  himself 
of  all  right  to  return  to  bis  own  country,  and  to  resume  the 
rights  and  obligations  of  a  subject ;  and  i(  previous  to  or 
in  fact  at  any  time  during  or  after  his  residence  and  citizen- 
ship  in  the   United   States,  he   acquired  property  in  this 
country,  he  would  be  entitled  to  hold  it  without  question  as 
to  bis  right ;  and  his  wife,  if  a  subject,  would  be  entitled 
to  dower  in  the  event  of  his  death.    The  demandant  has 
gone  farther  in  the  replication  than  was  perhaps  necessary, 
in  stating  that  her  husband  was  not  a  subject  of  the  United 
Slates ;  but  her  doing  so  cannot  surely  be  a  cause  of  com- 
plaint to  the  tenant,  when  it  is  only  in  reply  to  his  own 
allegation  on  that  subject. 

The  4th  plea  alleges  that  the  demandant  has  not  become 
entitled  to  dower  at  any  time  within  twenty  years,  and  to 
this  the  demandant  replies,  that  she  has  become  entitled  to 
dower  within  twenty  years.  This  replication  is  demurred 
to  because  it  is  not  stated  when  the  demandant  became 
entitled.  To  the  plea  of  non-assumpsit  infra  sex  annoa^  or 
non  accrevU  actio  infra  sex  annos^  the  reply  always  is,  that 
the  defendant's  promise  is  within  six  years,  or  that  the  action 
has  accrued  within  six  years  :  so  in  this  case,  it  is  sufficient 
to  shew  that  the  demandant  has  become  entitled  to  dower 
at  any  time  within  twenty  years ;  and  whether  within  five 
or  fifteen  years  must  be  wholly  immaterial,  so  far  as  the 
right  to  dower  is  concerned.     As  the  several  grounds  of 
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demurrer  appear  to  me  to  be  wholly  dntenable,  it  is  iiii* 
necessary  to  enter  into  the  consideration  whether  the  pleas 
objected  to  are  good  or  not — my  impression  is  that  the 
objections  taken  to  them  are  well  foanded. 
Sullivan,  J.,  concurred. 

Judgment  against  the  demurrer. 


Whits  v.  Laino. 

A  demandant  of  dower  is  not  entitled  to  dower  out  of  land  of  which  her  hnebtail 
died  seized,  and  likewise  out  of  other  land  of  which  the  husband  was  seized 
in  his  lifetime  and  which  be  had  given  in  exchange  for  the  land  ^  which  h& 
died  seized.  The  widow  is  entitled  to  elect  out  of  which  property  she  will 
take  her  dower-^nch  election  must  be  pleaded  bv  a  party  defendant  in  aa 
action  for  dower.  The  widow  of  an  alien  who  has  been  natun^sed  is  entitled 
to  dower. 

Declaration  dated  5th  September,  1850. 

Demandant,  who  is  wife  of  John  White,  deceased,  de- 
mands against  defendant  one-third  of  ten  messuages,  &c. 
in  the  township  of  Charlottesville,  county  of  Norfolk,  as  her 
dower  of  the  endowment  of  said  John  White,  &c.   ' 

By  particulars  annexed  the  dower  is  said  to  be  claimed 
out  of  the  south-half  of  No.  9, 2d  Concession,  Charlottesville. 

On  the  16th  October,  1851,  defendant  pleaded : 

1st.  That  the  demandant  is  an  alien,  born  out  of  the 
allegiance  of  the  late  King  George  the  Third,  and  in  a 
foreign  state — ^to  wit,  the  United  States  of  America;  and  has 
not  become  a  subject  of  the  Queen  by  naturalization  or  other- 
wise :  verification  (no  lime.) 

2d.  That  said  John  White  was  an  alien,  bom  in  a  foreign 
state,  and  out  of  the  allegiance  of  George  the  Third,  (no 
time  laid,)  and  within  a  foreign  state — ^to  wit,  the  United 
States  of  America ;  and  was  not  at  any  time  made  a  subject 
of  the  Queeti  by  naturalization :  verification. 

Sd.  Ne  ungues  seized. 

On  the  20th  October,  1851,  demandant  replied  to  Ist 
plea  that  after  her  marriage  with  her  said  husband  and 
after  he  became  seized  of  the  said  land  (does  not  say  and 
while  so  seized,)  and  during  his  lifetime,  and  before  this 
suit — to  wit,  on  the  Ist  of  January,  1841 — she  became  and 
was  and  thence  continually  hath  been  a  subject  of  this 
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fealm,  (does  not  say  natarallzed,)  abaquehoc^  that  she  is  an 
alien,  born  in  foreign  parts,  and  is  not  made  a  subject  of 
the  Queen  by  naturalization  or  otherwise,  modo  et  forma 
alleged ;  to  the  country  and  similiter. 

To  the  2d,  that  after  her  iparriage  with  the  said  John 
White,  and  after  he  became  seized  (does  not  say  and  while 
he  continued  seized),  and  during  his  liie,  and  before  suit — 
to  wit  on  the  25th  of  October,  1850--he  became  and  thence 
until  bis  death  was  a  subject  of  this  realm  (does  not  say 
nataralized),  without  this  that  he  was  an  alien,  born  in 
foreign  parts,  and  was  not  before  or  at  his  death  made  a 
aabject  of  the  Queen  by  naturalization  or  otherwise,  modo 
HfarmOy  alleged  &c. ;  to  the  country  and  similiter.  Verdict 
for  defendant. 

Martin^  for  demandant,  obtained  a  rule  calling  on  the 
tenant  to  show  cause  why  the  verdict  should  not  be  set 
aside  and  a  new  trial  had  without  costs,  as  being  perverse, 
or  as  contrary  to  law,  evidence,  and  the  charge  of  the  judge 
who  tried  the  cause,  upon  such  terms  as  the  court  may 
think  fit.  The  cause  was  tried  before  Mr.  Justice  McLean 
at  the  last  Norfolk  assizes,  when  it  was  proved  that  John 
White  owned  the  land  out  of  which  the  dower  is  claimed, 
and  was  in  possession  thereof  as  far  back  as  the  year  1824 
or  1825,  claiming  it  as  his  own,  and  so  continued  until  he 
parted  with  the  possession. 

That  White  and  the  demandant  came  to  this  province 
from  the  United  States  in  or  shortly  after  the  year  1820, 
aad  continued  here  until  his  death. 

That  on  the  23nd  October,  1830,  John  White  took  the 
oath  of  allegiance  under  the  act  of  1828,  and  complied 
with  its  provisions,  in  order  to  be  naturalized.  That  de- 
fendant had  admitted  getting  the  land  from  Douglas  Bar- 
man, who  got  it  from  Charles  Barman ;  and  that  there  had 
been  an  exchange  for  it  with  John  White.  That  a  letter 
demanding  dower  was  delivered  al  defendant's  house  in 
September,  1849. 

The  defence  was  zested  on  the  ground  that  it  appeared 
John  White  bad  exchanged  the  land  in  question  for  other 
land  on  which  the  demandant  was  then  living  with  her 
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family,  and  that  she  could  not  under  such  circumstances 
receive  dower  out  of  these  lands ;  but  the  learned  judge 
ruled  that  no  such  defence  was  pleaded,  and  that  the  only 
issue  being  alienage,  and  that  the  husband  was  not  seized, 
&c.,  the  demandant  was  not  entitled  to  recover,  seizure 
and  naturalization  being  proved.  The  juiy  however  found 
for  the  tenant.  No  deed  of  exchange  seems  to  have  been 
produced  or  proved,  but  the  fact  was  elicited  by  the  de- 
mandant herself  as  an  admission  of  the  tenant  and  his 
reason  for  not  assigning  dower,  and  the  fact  does  not  seem 
to  have  been  disputed. 

McMichadj  for  tenant,  shewed  cause  and  contended,  that 
there  was  not  proof  sufficient  of  the  husband's  residence  in 
Upper  Canada  to  become  naturalized  under  the  act  9  Creo. 
lY.,  ch.  21,  sec  2 ;  at  all  events,  that  it  was  doubtful  and 
for  the  jury.  That  there  was  no  sufficient  proof  of  seizin, 
nothing  being  shown  but  bare  possession,  which,  however 
sufficient  to  maintain  trespass  against  a  wrong-doer  was 
not  so  as  against  the  tenant  in  an  action  for  dower.  That 
no  deed  or  paper  title  was  shown. — Johnson  v.  McGill, 
6  U.  C.  Reports,  194. 

Martin^  in  reply,  contended  that  the  verdict  was  perverse 
and  against  clear  evidence.  That  in  addition  to  posses- 
sion it  appeared  there  was  a  privity,  the  tenant  holding 
under  an  exchange  between  the  husband  and  another  of 
this  land  for  other  land,  and  which  exchange  constituted 
the  defence,  &c.  ;  that  there  was  ample  proof  of  seizin, 
(Doe  Moffatt  v.  Scratch,  6  U.  C.  R.  361 ;  Parke  on  Dower, 
37) ;  that  possession  is  evidence  of  title ;  that  the  hus- 
band was  clearly  naturalized  under  the  statute,  and  that 
there  should  be  a  new  trial  without  costs,  the  verdict  being 
against  evidence  and  direction  of  the  learned  judge. — 
Farrant  v.  Olmius,  3  B.  &  Al.,  692. 

Macaulat,  6.  J. — If  it  was  necessary  for  the  demandant 
that  her  husband  was  here  before  1820  to  entitle  him  to  the 
benefit  of  naturalization  under  the  act  9  Geo.  lY.,  ch.  21, 
sec.  1,  the  arguments  of  the  counsel  for  the  tenant  would 
hold  good ;  but  he  was  clearly  here  on  the  1st  March, 
1828,  and  for  seven  years  previous,  and  he  took  the  oath  of 
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allegiance  within  three  years  after  the  passing  of  the  act,  viz* 
after  the  7th  May,  1828,  having  taken  it  in  1830.  It  seems 
clear  therefore  that  even  if  an  alien  at  first,  he  became  natu- 
ralized from  the  time  of  his  coming  to  the  counlry,  tinder 
the  statute.  The  demandant  being  also  resident  in  Upper 
Canada  from  the  year  1820,  with  her  husband^  became  like- 
'wise  naturalized  under  the  act,  without  taking  the  oath  of 
allegiance.  The  replications  to  the  plea  of  alienage  are 
not  perhaps  well  framed,  bnt  the  issues  sought  to  be  raised 
and  the  substance  thereof — namely,  naturalization — was 
proved. 

Then,  as  to  seisin,  there  was  sufficient  evidence  thereof. 
10  Went.  Pleading,  160,  note ;  Park  on  Dower,  37 ;  Bell  on 
Property  of  Husband  and  Wife,  243. 

The  alleged  exchange  was  not  pleaded  as  a  defence,  but 
the  demandant  inay  elect  out  of  which  land  she  will  have 
dower,  though  not  entitled  to  both ;  if  her  possession  of  the 
land  received  in  exchange  would  constitute  an  election 
before  this  action  was  brought,  it  is  not  admissible  as  a 
defence  on  these  pleadings;  neither  is  the  effect  of  her 
election  now  to  be  considered. 

Co.  Lit.  31  b.  ib  50  b ;  Par&  on  Dower,  261  ;  Roper  on 
Husband  and  Wife,  379;  Park  S.  369,  S.  319;  Bell  on 
Property  of  Husband  and  Wife,  •246 ;  •  Crabb  on  Real 
Property.  S.  1134;  4  Cru.  Dig.  434. 

McLean^  J.,  and  Svixivan,  J.,  concurred. 

Rule  absolute. 


Dob  £X  dsm.  Shiblsy  v.  Waldron.. 

^  beins  the  patentee  of  a  lot  of  land,  conveyed  it  in  1838  to  B. ;  B.  in  1840 
eonrejed  it  to  C.  without  having  registered  the  deed  from  the  patentee  to  him, 
which  was  not  reinstered  until  April  1843.  C.  not  having  registered  the  deed 
to  hixD  until  May  1845,  in  September  1847  conveyed  to  defendant.  In  May 
1844  B.  executed  another  conveyance  of  the  property  he  had  already  conveyed 
to  C.  to  the  lessors  of  the  plaintiff,  who  registered  their  deed  in  February  li^, 
Hua  gaining  a  priority  of  registry  over  C,  who  did  not  register  his  deed  until 
May  1840. 

Hddf  That  it  was  not  necessary  that  the  deed  should  be  registered  to  pass  the 
title  from  the  patentee  to  B.,  and  from  B.  to  C,  and  that  the  defendant  shows 
either  a  prima  facie  title  in  himself,  or  that  no  estate  vested  in  the  lessors  of 
the  plaintiff. 

Ejectment  for  half  an  acre,  part  of  lot  No.  22  in  the  5th 
conceasion  western  boundary,  township  of   Richmond, 
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specially  described  in  the  declaration,  which  contains  two 
demises — the  first  laid  on  the  19th  May  1844,  and  the  other 
on  the  Slst  Januaiy  1851. 

in  Easter  Term  last,  a  rule  was  obtained  by  Kirkpatrickf 
for  the  defendant,  calling  on  the  plaintiff  to  shew  cause 
why  the  verdict  rendered  for  the  plaintiff  should  not  be  set 
aside  and  a  new  trial  be  had  without  costs,  as  being  con- 
trary to  law  and  evidence,  and  for  misdirection. 

The  cause  was  tried  before  Mr.  Justice  McLean,  at  the 
last  autumn  assizes  held  in  and  for  the  united  counties  of 
Frontenac,  Lennox  and  Addington,  when  the  plaintifT 
recovered,  apparently  upon  the  ground  that,  although  he 
held  under  a  conveyance  subsequent  in  point  of  execution 
to  that  under  which  the  defendant  claimed,  still  the  former 
was  first  registered  and  therefore  entitled  to  priority,  and  it 
was  inadvertently  assumed  that  they  both  claimed  under  a 
registered  title. 

The  facts,  however,  seem  to  be  as  follows : — On  the  21st 
February  1823,  the  patent  issued  to  Francis  McNeil  for 
the  south  half  of  lot  No.  22  in  the  dth  concession  western 
boundary  of  the  township  of  Richmond,  100  acres,  in  fee. 

On  the  24th  Januaiy  1838,  by  indenture  of  bargain  and 
sale,  Francis  McNeil,  in  consideration  of  200/.,  conveyed 
to  Lockwood  Pcingle  }he  S.  E.  quarter  of  said  lot  No.  22, 
60  acres,  in  fee — registered  10th  April  1843. 

At  this  period  Pringle  was  in  possession,  working  the 
land  and  supporting  Francis  McNeil.  Matters  thus  con 
tinned  until  afterwards  Lauchlin  McNeil,  a  son  of  Francis 
McNeil,  took  the  care  of  his  father  and  got  possession,  and 
Pringle  conveyed  to  him  the  above  deed  from  Francis 
McNeil  to  him,  the  same  not  being  then  registered,  and 
on  the  1st  July  1840  Lockwood  Pringle  conveyed  to 
Lauchlin  McNeil,  but  this  deed  was  not  registered  until 
i^ter  the  registration  of  the  deed  from  Pringle  to  Rogers 
and  Shibley,  the  lessors  of  the  plaintifi*  next  mentioned. 
But  previous  thereto  Pringle  had  resumed  possession  and 
again  taken  charge  of  I^rancis  McNeil,  and  had  received 
b%ck  the  deed  which  Francis  McNeil  bad  made  to  kim 
and  jlso  the  deed  which  he  (Pringle)  h^A  m^de  to  LancUin 
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McNeil.  After  which,  on  the  18th  May  1844,  Lockwood 
Pringle  executed  an  indenture  of  bargain  and  sale,  in  coa«- 
aideration  of  25/.,  to  Reuben  Rogers  and  John  Shibley  for 
half  an  acre,  part  of  said  lot  No.  22,  specially  described,  in 
fee.  This  is  the  half  acre  now  in  question — memorial 
registered  10th  February  1845,  before  the  last  mentioned 
deed.  i 

Then,  owing  to  some  arrangement  between  Shibley  and 
Rogers,  and  between  Rogers  and  defendant,  who  had  en- 
tered into  possession  tinder  them,  Lauchlin  McNeil,  on  the 
S7th  September  1847,  executed  an  indenture  of  bargain 
and  sale  of  the  said  half  acre  to  the  defendant,  who  was  then 
in  possession,  or  Rogers  thereupon  gave  him  possession ; 
this  was  done  with  Pringle's  approbatipn,  to  prevent  the 
necessity  of  registering  the  deed  from  him  to  Rogers  and 
the  lessor  of  plaintiff,  and  then  a  second/ieed  from  them  to 
defendant.  The  memorial  of  this  deed  was  registered  the  . 
10th  January  1850. 

There  was  parol  evidence  that  Shibley  had  relinquished 
the  premises  to  R^ers,  who  sold  to  the  defendant,  who 
has  a  tannery  and  works  of  value  on  the  premises.  Now 
Shibley  seeks  to  dispossess  hin^,  relying  on  the  deed  from 
Pringle  to  himself  and  Rogers  as  entitled  to  precedence 
over  the  deeds  from  Pringle  to  Lauchlin  McNeil,  and  from 
him  to  defendant. 

It  seems  therefore  that  Pringle,  holding  immediately  un* 
der  the  grantee  of  the  Crown  under  a  deed  of  conveyaace 
not  then  registered,  conveyed  to  Lauchlin  McNeil  &{/bra 
the  registry  of  the  deed  under  which  he  so  claimed  title, 
whereby  the  estate  passed  to  Lauchlin  McNeil  under  the 
Statute  of  Uses  and  the  provincial  statutes :  wherefdre, 
Lauchlin  McNeil's  deed  to  the  defendant  will  operate  in 
preference  to  the  deed  from  Pringle  to  Rogers  and  Shibley, 
notwithstanding  the  registry  of  the  deeds  from  Francis 
McNeil  to  Pringle,  and  from  Pringle  to  Rogers  and  Shibley 
q/!er  Pringle  had  conveyed  to  Lauchlin  McNeil,  but  htjort 
Lauchlin  McNeil  had  conveyed  to  the  defendant. 

Cause  was  shewn  last  Term  (Michaelmas,  16  Vic.)  by 
GtZder^eve,  for  plaintiff.    He  contended  no  legal  proof 
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wafl  gmn  of  the  execntioa  or  existence  of  any  snch  deecf 
as  that  spoken  of  by  Priogle  in  the  coarse  of  his  cross-ex-^ 
amination  firom  Pringle  \o  Lauchlin  McNeil,  nor  of  any 
deed  from  Lauchlin  McNeil  to  the  defendant,  or  that  either 
was  fonnded  on  valuable  consideration.  He  also  questioned 
bow  far  Lauchlin  McNeil  could  convey  any  estate  in  the 
state  of  the  title  and  possession  at  the  period  the  alleged 
deed  was  executed. 

Kirkpatricky  in  reply,  contended  that  the  deed  was  in 
possession  of  the  plaintiff's  attorney  at  the  time  of  the  trial, 
and  that  he  was  entitled  to  give  secondaiy  evidence  of  it^ 
and  did  so.— Doe  d.  Loscombe  v.  Clifford,  2  C.  &  K.  448. 
That  more  formal  proof  was  not  given,  owing  to  the 
impression  entertained  by  both  the  counsel  and  the  court 
that  the  deeds  operated  according  to  the  dates  of  registry, 
and  that  plaintiff  was  claiming  under  a  registered  title  and 
a  deed  entitled  to  priority  accordingly;  that  the  estate 
vested  in  Lauchlin  McNeil,  and  was  not  divested  by  any 
subsequent  act. 

Macaulay,  C.J. — I  think  there  should  be  a  new  trial  witb 
costs  to  abide  the  event,  the  verdict  having  been  determined 
under  a  misapprehension.  It  was  *not  necessary  that  the 
deeds  should  be  registered  to  give  effect  to  the  Statute  of 
Uses  in  passing  title  from  Francis  McNeil  to  Pringle  and 
from  Pringle  to  Lauchlin  McNeil,  nor  was  registration  of 
those  deeds  necessary  to  guard  against  deeds  made  by 
Pringle  after  registry  of  Francis  McNeil's  deed  to  him ; 
even  the  cancellation  of  the  deed  from  Pringle  to  Lauchlin 
McNeul  would  not  revest  the  estate  in  Pringle,  but  it  does 
not  appear  that  it  was  cancelled,  and  its  mere  surrender 
would  not  have  any.  greater  effect  than  its  cancellation ;  if 
pot,^hen  Pringle  had  no  estate  to  convey  when  he  executed 
the  deed  to  Rogers  and  Shibley.  Whether  the  defendant 
can  prove,  the  alleged  deed  from  Pringle  to  Laughlin 
McNeil,  and  if  he  can,  whether  it  can  be  impeached  as 
fraudulent, .  as  suggested  on  the  argument,  or  upon  any 
•  other  ground — or,  if  valid,  whether  Laughlin  McNeil  had 
been  disseized  or  was  ousted  adversely,  so  that  his  deed  to 
)he.  defendant ;,was  inoperative — and  even  if  so,  whether  the 


SOBXSTSOU  T.  SOMb  '       193 

ptuntiflT  can  establish  a  right  to  lecover  under  the  deed  bom 
Pringle  to  himself  and  Rogers  as  against  the  defendant — 
are  all  matters  to  be  investigated  and  discussed,  if  tirged,  at 
a  fattire  trial.  1  tbink-^-^tssaming  the  deeds  and  their 
Kgistiy  to  have  taken  phiee  according  to  their  en^  in  the 
legistey  book — ^the  defendant  shows  either  a  jyrtma/ade  title 
in  himflelf  or  that  no  estate  is  vested  in  the  lessor  of  the 
plakitiff,  and  that  consequently  there  should  be  a  new  trial. 
McLiKAv,  J.,  and  Svi^litam,  J.,  concurred. 

Rale  absolute. 


HILARY  TERM,  15  VIC. 


Robertson  v. 'Ross. 


Is  an  action  of  asaumpsit  in  tbe  common  counts,  the  defendant  was  duly  notiiSed 
to  attend  the  trial  of  the  cause  as  a  witaess  in  hehalf  of  the  plaintiff,  which  he 
neglected  to  do ;  the  plaintiff  proceeded  with  the  tnal  of  the  cause,  expecting 
to  prove  hy  the  defendant's  attorney  that  under  the  defendant's  aathority  ha 
had  aSutd  20L  to  compromise  the  action,,  which  he  failed  to  proya.  A  verdict 
was  taken  for  the  plaintiff  under  the  stat.  14  k  16  Vic  ch.  (S6,  pro  con- 
Inao,  and  damages  were  assessed  at  lf<  Held^  on  an  implication  to  increase 
the  vafdict  to  502.,  the  amount  claimed  by  the  plaintiff  m  his  particulars,  that 
the  admission  is  only  to  be  taken  as  to  the  cause  of  action,  and  not  the  anoount 
rfdamagaf,  and  that  a  misuodemtandtng  having  arisen  as  to  the  offer  of  201, , 
the  plaintiff  was  entitled  to  a  new  trial  on  the  ground  of  surprise  on  payment 
ofcoflts. 

Assumpsit  on  the  common  counts,  to  which  the  defbn- 
dant  pleaded  the  general  issue,  payment,  and  setKiff. 

The  case  was  called  on  for  trial  at  the  Januaiy  assizes, 
1852,  held  at  the  City  of  Toronto,  and  the  jury  weve  swom, 
and  no  one  appeared  for  the  defendant.  The  plaintiff,  by 
hi»  particulars  claimed  502.  A  notice  requiring  the  de- 
fendant to  attend  the  trial  in  person  as  a  witness  on  behalf 
ef  the  plaintiff,  was  both  proved  and  admitted  to  hsLve  been 
served  by  the  plaintiff's  attorney  on  the  defendant's  attor-^ 
oey,  in  Toronto,  under  the  statute  14  &  16  Vic.  ch.  66,  s. 
2,  on  the  29th  of  December  1851,- the  defendant  living  in 
Maimer  in  the  county  of  Simcoe  :  that  when  the  case 
was  tried  on  the  2nd  Wednesday  of  the  assises,  being  the 
4th  of  Januaiy  1652,  the  defendant  had  not  arrived,  and  the 
plaintiff  was  not  prepared' with  witnesses^to  prove  his  case. 
On  the  proof  and  admission  of  the  service  of  notice  on  the 
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defendant's  coansel,  the  plaintiff  claimed  a  veidict  for  SOL, 
to  be  taken  pro  confesso  according  to  the  statute.    This  was 
overraled  by  Draper,  J.,  who  tried  the  cause.    The  defen- 
dant's attorney  was  then  called  and  examined,  to  prove  that 
under  the  defendant's  authority  he  had  offered  2(U.  to  com- 
promise the  action,  but  he  denied  being  so  authorized  or 
having  made  any  such  ofier,  and  a  verdict  of  U.  damages 
was  entered  for  the  plaintifl^  with  leave  to  the  plaintiff  to 
move  the  court  to  increase  it  to  5(K»,  if  entitled  thereto, 
under  the  circumstances. 

In  Hilary  Term  last,  BalUnan  for  plaintiff,  obtained  a 
rule  calling  on  the  defendant  to  show  cause  why  the  ver- 
dict should  not  be  increased  to  501.,  or  a  new  trial  be 
granted,  with  costs  to  abide  the  event.  Cause  was  shown 
by  Hagarty^  Q.  C,  during  the  same  term.  Affidavits  were 
filed  on  both  sides,  from  which  it  appeared  the  defendant 
arrived  at  Toronto  the  day  after  the  trial  and  before  the 
assizes  ended,  but  it  was  not  shown  that  the  plaintiff's 
attorney  was  aware  of  the  fact,  or  that  he  had  been  reques- 
ted to  try  the  case  over  again  by  consent.  The  merits  of 
the  plaintiff's  demand  are  asserted  on  the  one  side  and 
denied  on  the  other,  and  the  conflicting  nature  of  the  affida- 
vits of  the  plaintiff's  and  defendant's  attorneys,  show  that 
some  misapprehension  or  misunderstanding  existed  touch- 
ing the  supposed  offer  of  20/. 

The  defendant's  counsel  urged  the  court  to  suffer  the 
verdict  to  stand,  both  parties  being  indigent,  especially  the 
plaintiff,  who  was  unable  to  pay  costs,  and  the  defendant 
a  resident  of  a  remote  part  of  the  county,  and  already  sub- 
ject to  a  great  deal  of  inconvenience  and  expense  in 
repeated  visits  to  Toronto  exclusively  on  the  subject  of  this 
action,  which  is  brought  for  wages  demanded  by  a  young 
man,  who  had  been  taken  as  a  pauper  child  and  brought 
up  by  the  defendant. 

For  the  plaiotiff,  it  was  contended  that  the  verdict  should 
have  been  SOL  by  the  effect  of  the  statute,  and  should  ^ow 
be  increased  to  that  amount,  the  meaning  of  the  case  being 
taken  i»o  confesso  extending  as  well  to  the  amount  of  dam> 
ages  claimed  ad  to  the  cause  of  action ;  and  if  not,  that  was 
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tbe  impression  entertained  by  the  counsel  in  going  on  with 
the  trial  in  the  defendant's  absence,  and  that  the  iuadver- 
tenoe  or  misconception  of  the  legal  effect  of  the  statute  on 
his  part  should  not  cpnclude  the  plctintiff:  that  the  defen-^ 
dant  w^s  guilty  of  laches  in  not  attending,  and  cannot  now 
benefit  by  his  own  wrong,  and  that  at  all  events  the  plain- 
tiff should  be  so  far  released  as  to  be  allowed  a  new  trial, 
according  to  the  alternative  part  of  the  rule. 

Macaxtlat,  C.  J. — The  statute  14  &  15  Vic.  ch.  66,  sec. 
S,  provides  that  when  one  party  desires  to  examine  the 
olher,  such  party  shall  be  subpoenaed,  hi  notice  of  the  in- 
tention to  examine  liim  shall  be  given  to  such  party  or  his 
attomey  at  least  8  days  before  the  time  of  such  examination, 
and  if  soch  party  shall  not  attend  upon  such  notice  of  sub- 
pcBna,  such  non-attendance  shall  be  taken  as  an  admission 
pro  confesso  against  him  in  such  suit  or  action,  &c.    The 
question  is,  what  is  the  effect  of  an  admission  pro  confesso 
in  a  suit  or  action  like  the  present  ?    I  apprehend  that  in 
equity  where  a  bill  for  an  account  or  pecuniary  demand 
not  ascertained  in  amount  by  the  nature  of  the  transaction 
is  taken  pro  confesso,  it  is  nevertheless  referred  to  the  mas- 
ter to  take  the  account,  &c.  ;  and  here  I  think  the  admis- 
sion pro  confesso  is  only  to  be  taken  as  to  the  cause  of 
action,  and  not  the  amount  of  damages ;  a  judgment  by  nil 
dicit,  or  a  confession  of  judgment  not  including  any  con- 
confession  of  damages  or  true  debt,  but  only  confessing 
the  action,  would  not  entitle  the  plaintiff  to  judgment  for 
the  amount  of  damages  laid  in  the  declaration  or  demanded 
^  by  the  plaintiff's  bill  of  particulars,  but  that  the  amount 
must  be  proved  as  upon  an  assessment  of  damages.    No 
authority  is  cited  to  support  the  view  contended  for  by  the 
plaintiff's  counsel,  and  I  thiak  the  ruling  of  the  learned 
judge  at  nisi  prius  quite  correct.     Had  no  damages  been 
assessed,  it  might  be  a  question  whether  a  verdict  in  entry 
in  favour  of  the  plaintiff,  as  upon  an  admission  pro  confesso, 
entitled  the  plaintiff  to  go  down  at  a  future  assizes  to 
assess  damages ;  but  damages  were  assessed  at  Is.  and  the 
piesent  rule  is  to  set  it  aside.    I  think  tbe  plaintiff  may  be 
considered  as  so  far  taken  by  surprise,  that  it  i#  proper  to 
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gmii  tbe  application  ao  fiEtr  as  to  iet  aside  the  yefdict  oa 
payment  of  costs. 

We  cannot  try  or  decide  the  nwrits  on  affidavits ;  theie 
has  beea  a  misunderstanding  oo  the  sabject,  and  tbe  de- 
fendant did  not  attend  althoagh  notifiea  eigbt  days  before  the 
trial ;  his  counsel  did  not  desire  to  delay  the  case  by  reason 
of  distant  lesidencei  to  prevent  tbe  case  being  taken  pro 
confesso  against  him ;  and  had  Mr.  Crawford's  evidence 
amounted  to  what  Mr.  HaUinan  as  his  affidavit  states  be 
expected  it  would,  damages  would  have  been  assessed  at 
2M.  If  the  defendMt  assents  to  their  increase  to  SOL  the 
rule  may  be  so  modified ;  if  not,  I  think  the  plaintiff  may. 
fairly  claim  a  new  trial  on  the  tei^s  of  paying  costs*  The 
rule  will  therefore  be  absolute  to  set  aside  the  verdict  and 
for  a  new  trial  on.  payment  of  costs. 

McLsAK,  J.,  and  ^vuuiyAfi^  J.,  concurred. 

Rule  absolute  on  payment  of  costs. 


Sxi^PHENSOir  V.  RAmsT. 

Th^  okkitifT  having  fwrehaatd  a  quantity  «f  whoat  «nt«red  into  an  acreement 
with  ihe  defendant  that,  on  condition  of  the  plaintiff  delivering  to  the  defendant 
wheat  of  the  same  quality  aa  the  sample  previously  shown  to  defendant,  to  ha 
fround  into  flour,  the  defendant  a^^reea  to  manufacture  the  said  wheat  into 
flour,  and  for  every  four  bushels  and  forty  pounds  of  wheat,  of  the  quality  and 
atcoiding  to  th«  sample,  raoetvtd  he  would  deliver  ona  baml  of  flour,  wbieh  - 
should  pass  inspection  as  superfine  at  Montreal. 

Wdt  That  the  contract  was  not  a  contract  for  the  sale  of  tha  wheat,  hut  an  - 
agreemaot  tp  mu»ii^fMin  tor  tha  plawcif  the  identical  wheat  delivazcd  into 
flour: 

That  it  was  a  eond{ti«n  pn^edent,  on  the  plaintiir'iB  part,  that  the  wheat  deliveied 
should  he  of  the  a^ine  quality  as  tbe  sample: 

That  the  acceptance  of  the  wheat  by  the  defendant,  and  his  manufacttlVing  It  into 
flour,  did  not  caoae  the  rules  prevailing  between  vendor  and  vendee  to  apply 
with  equal  force  in  this  case  as  in  the  case  of  an  abeolute  sale,  to  conclude  the 
defendant  fVorn  afterwards  disputing  the  correspondraeeiof  the  wheat  deliveied 
with  the  sample; 

That,  where  a  jury  g:ives  a  greater  verdict  than  is  warranted  by  the  evidence  and 
data  by  which  they  ougiittohave  hM  guided,  the  court  will,  where  the* 
amount  is  mere  matter  of  computatioB,wrect  a  verdict  for  the  plaintiff  for  the 
correct  amount,  or  grant  a  new  trial  on  payment  of  costs. 

Declaration^  1st  September  1851.  First  count  states,  that, 
to  wit,  on  the  Slst  Januaiy  1851,  it  was  agreed  between 
the  plaintiff  and  defendant  that  in  consideration  the  plains 
t^f  would  deliver  the  defendant,  at  the  mills  of  defendant 
at  St.  Catherines,  as  soon  after  the  opening  of  the  navigation 
as  possil44  afier  the  day  afareeaid,  to  wit^  5000  buriiels  of 
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hll  wiieat   of  good  quality  and  according  to  the  sample 
abewn  to  defendairt  by.  plaintiff  to  be  giooiid  into  floor,  he 
(the  defendant)  would  manufacture  the  said  quantity  of 
wheat  iato  flour  fox  the  plaintiff,  and  for  every  4|S  buahele 
of  wheat  of  the  -quality  and  a&oordiag  to  the  sample  afore- 
said,  so  to  be  delivered  by  the  plaintiff  to  defendant  as 
afioieeaid,  would  deliver  to  the  plaintifi*  one  barrel  of  floor, 
which  should  stand  and  pass  inspection  as  and  for  superfine 
flour  (in  second  count  No.  1)  in  Montreal,  Quebec  or  New 
Torjc  market,  free  of  charge  to  the  plaintiff,  on  board  any 
veseel  in  which  such  flour  should  b6  shipped  to  be  conveyed 
fioin  Su  Catherines  aforesaid  to  or  towards  the  destination 
thereof.     And  the  plaintiff  says,  that  afterwards — to  wit,  on 
the  81st  April  1851 — and  as  soon  after  the  navigation  as 
pos»ble,  &c.,  be  (plaintiff),  under  and  in  pursuance  of  said 
agreement,  delivered  to  defendant,  at  his  mills  aforesaid,  a 
large  quantity,  to  wit,  5000  bushels,  of  iall  wheat  of  good 
qnality,  to  wit,  of  the  quality  and  according  to  the  sample 
afixeaaidylo  be  manufactured  into  flour  of  the  quality 
afinesaid,  and  defendant  then  and  there  accepted  and 
received  the  said  wheat  from  the  said  plaintiff  for  the  pur- 
pose, upon  the  terms,  and  under  the  agreement  aforesaid. 
And  tl^e  plaintiff  says  that  the  defendant  did  not,  although 
the  same  could,  and  might,  and  ought  to  have  been  done, . 
deliv^  to  the  said  plaintiff  one  barrel  of  flour  for  every  4|g 
boiriiels  of  wheat  so  delivered  to  defendant  as  aforesaid  to 
be  manufactured  into  flour,  but  a  much  less  quantity,  to  wit, 
one  hundred  barrels  leas  than  he  oug^t  to  have  done  ;  by 
means  whereof  plaintiff  hath  sustained  great  loss  and  injury. 
Second  count  same  as  the  last  to  the  breach,  and  then 
for  breach  alleges,  that  although  the  same  could,  and  might, 
and  ought  to  have  been  done,  the  defendant  did  not  deliver 
to  plaintiff  one  barrel  of  superfine  flour  No.  1  for  every  4|g 
bushels  of  wheat  so  delivered  to  defendant  as  aforesaid  to 
be  manufactured  into  flour,  but  a  much  less  quantity,  to 
wit,  one  hundred  baiiels  less  than  he  ought  to  have  done, 
by  means  whereof  &o. 

Third  count  same  as  first  and  second  to  the  breach,  and 
tbon  proceeds.  And  although  defendant  did  deUvera  lai^ 
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quantity — ^to  wit,  nine  hundred  banels  of  floor  as  and  fov 
tfoperfioe  floor  No.  1  as  aforesaid,  and  aithoogh  defendant 
did,  within  a  reasonable  time,  send  soch  floor  to  Montreal  to 
be  inspected,  yet,  thoogh  inspacted,  it  did  not  stand  and  pass 
inspection  as  for  soperfine  floor  No.  1  in  that  mariset,  bat 
as  for  floor  of  a  yeiy  inferior  qoaiity,  to  wit,  superfine 
floor  No.  2 — of  all  which  defendant  had  notice ;  ^ereas 
plaintiff'  lost  great  gains,  &c. 

Foorth  coont,  SOOL  goods  sold  and  delivered,  money  paid, 
and  money  had  and  received.    Damages  laid  at  SOOI.   . 

Pleas — tst  September  1851 :  1st,  non-assompsit. 

Sod,  To  the  first  coont — ^that  plaintiff'  did  not  deliver  to 
defendant,  nor  did  he  receive  from  plaintifl^  wheat  of  the 
qoaiity  or  kind  in  said  first  coont  mentioned  :  concloding 
to  the  coontry  and  issoe. 

Srd,  To  second  coont — similar  to  the  last. 

4th,  To  third  coont — Similar  to  the  last. 

5th,  To  third  coont — ^that  the  floor  which  defendant 
delivered  to  plaintiff*,  and  therein  referred  to,  did  pass  and 
stand  inspection  as  and  for  soperfine  floor  No.  1  in  Montreal 
market:  concloding  to  the  coontry  and  iesoe.  Verdict 
for  the  plaintiff,  and  300/.  lis.  9d.  damages. 

At  the  trial  before  McLean,  J.,  at  the  last  fall  assizes  held 
in  and  for  the  onited  coonties  of  Wentworth  and  Halton, 
the  following  correspondence  was  given  in  evidence  to 
provtfthe  contract,  &c. : — On  the  21st  Janoary  1851,  the 
plaintiff*  wrote  to  the  defendant  that  he  had  on  hand  6000 
boshels  of  good  qoaiity  red  wheat,  which  he  thooght  of 
getting  manofactored  in  spring;  that  the  Motoal  Mills 
woold  grind  at  4|8,  bot  if  he  (defendant)  would  do  it  at  the 
same,  in  the  event  of  his  (plaintiff's)  deciding  to  have  it 
ground,  he  would  give  the  defendant  the  preference. 

On  the  S9th  of  January,  the  plaintiff'  wrote  to  the  defen- 
dant, referring  to  the  above  and  their  subsequent  conversa 
tion,  that  he  had  decided  to  give  the  defendant  the  grind- 
ing of  the  wheat  mentioned,  understanding  the  conditions 
to  be,  that  as  soon  after  the  opening  of  the  navigation  as 
possible — fire  and  other  accidents  excepted — he  (plaintiff) 
would  deliver  to  the  defendant,  at  St.  Catherines,  5000 
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bosh^  of  fall  wheat,  and  for  every  4|8  bushels  of  wheat 
the  defendaat  woald  deliver  free  on  board  at  St.  Catherines^ 
to  the  plaintiff's  order,  one  barrel  of  floar  of  the  Merchants' 
Mills  brand,  and  warrant  same  to  inspect  No.  1  superfine 
in  Montieal,  Quebec,  or  New  York.  Any  further  lot  he 
might  send,  to  be  ground  on  the  same  terms. 

On  the  31st  of  January  1851  the  defendant  wrote  to  the 
plaintiff,  in  reply  to  the  above  letter  of  the  27th  January, 
thai  he  would  manufacture  the  quantity  of  wheat  mentioned, 
or  any  further  shipment,  on  the  terms  mentioned — say  for 
every  4|g  bushels  of  the  quality  shewn  him  (defendant)  in 
his  office,  delivered  at  the  defendant's  mills  free  on  board 
vessel,  one  barrel  S.  F.  flour,  guaranteed  to  inspect  as  such 
in  Montreal,  Quebec,  or  New  York — and  requesting  the 
plaintiff  to  keep  the  sample  wheat  for  their  mutual  reference 
in  caae  it  should  be  necessary  to  compare  it  with  the  cargo 
when  it  arrived,  adding  that  the  Merchant's  Mills  were  Mr. 
Philips'  and  his  (defendant's)  Union  and  Welland. 

On  the  22nd  April  1851  defendant  vrrote  to  plaintiff  that 
the  vessel  had  arrived  the  day  before  and  discharged  5000 
bushels  of  wheat  which  he  had  not  seen,  and  therefore 
could  not  speak  of  the  qtfeility.  On  the  26th  April  1851, 
defendant  wrote  to  plaintiff  that  his  miller  had  informed 
him  the  wheat  was  rather  damp  and  very  smutty,  so  much 
so  that  it  was  impossible  to  make  flour  of  a  good  colour ; 
that  he  (the  miller)  thought  it  would  take  at  least  five 
bushels  to  make  a  barrel  of  flour  that  would  pass  inspection ; 
that  he  (defendant)  had  not  had  time  to  examine  into  the 
matter  himself,  but  thought  it  best  to  drop  the  plaintiff  a 
line  on  the  subject ;  that,  if  the  wheat  was  such  as  the 
miller  represented,  he  (defendant)  would  decline  grinding 
any  more  of  it  upon  any  terms  whatever,  as  the  reputation 
of  his  mills  was  of  far  more  consequence  than  the  profit  to 
be  derived  in  manufacturing  from  wheat  even  at  a  liberal 
allowance  for  want  of  quality. 

On  the  28th  April,  the  plaintiff  wrote  to  defendant,  that 
should  the  quality  of  the  wheat  not  turn  out  as  the  sample 
m  he  would  require  to  know,  as  it  was  purchased  from 
ale,  which  sample  was  still  in  his  office  at  Hamilton, 
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and  bad  been  exhibited  to  defendant  when  they  tnade  tbe 
bargain.  He  then  mentioned  his  having  puichased  9O00 
bashels  more  wheat,  on  the  strength  of  their  subsequent 
conversations,  which  he  had  ordered  to  be  shipped  to 
defendant,  adding,  in  a  postscript,  that  as  soon  as  the 
defendant  had  the  wheat  ground  to  let  him  (plaintiff)  kaow^ 
and  he  would  give  directions  as  to  shipment  to  Montreal 
by  defendant's  steamer,  and  that  he  would  like  it  sent  sooo. 

On  the  10th  May,  the  plaintiff  wrote  to  defendairt  lequesf- 
ing  to  know  the  exact  quantity  of  flour  he  then  held  maim- 
factured  for  him  (plaintiff),  and  the  charges  to  Montreal, 
*&c.,  adding)  that  the  quantity,  according  ta  tlwir  terms  of 
contract,  he  (plaintiff)  made  out  to  be  1084  barrels  80  Iba, 
and  desiring  to  know  whether  the  defen&uit  wvMiki  take 
the  second  cargo  then  oq  its  waj  to  his  mills^ 

On  the  19th  May,  the  defendant  al  St.  Catherines  wrote 
to  plaintiff  at  Hamilton,  that  he  (the  plaintiff)  would  receive 
therewith  a  sample  of  the  flour  made  from  the  wheat ;  that 
It  was  the  best  he  conld  do,  fer  the  wheat'  was  in  such  a 
damp  state  that  it  was  impossible  to  clear  it  of  smut,  and 
consequently  the  flour  was  very  dark;  that  the  floor  had 
been  ready  some  time,  and  coulh  be  shipped  to  Montreal  at 
Is.  Sd,  per  barrel.    He  then  advised  the  plaintiff  to  send 
the  rest  of  the  wheat  to  Montreal  and  sell  it  there,  for  that 
unless  it  was  dry  he  could  get  no  better  flour  made  from  it 
than  the  sample  then  sent ;  that  he  (the  defendant)  was 
Sony  for  ]daintiff 's  sake  as  well  as  his  pwn,  for  had  the 
wheat  been  dry  some  good  might  have  been  done. 

On  the  said  19th  of  May,  the  plaintiff  at  Hamilton  wrote 
to  the  defendant  at  St.  Catherines,  to  the  effect  that  the 
letter  would  be  handed  him  by  Mr.  Hutchinson  from  his 
office,  who  would  attend  to  the  shippii^  of  the  flour,  he 
(the  defendant)  had  made  (rf  the  Goderich  wheat;  that  the 
sample  he  had  sent  him  reached  him  too  late  to  enable  him 
to  judge  of  the  quality,  and  therefore  act  principally  upon 
your  own  report;  that  Mr.  Hutchinson  was  fiilly  empow- 
ered by  him  to  grant  receipts  and  otherwise  act  for  him. 

On  the  2l8t  of  May  1851,  the  plaintiff  at  Hamilton  wrote 
the  defendant  at  St.  Catherines  that  be  was  advised  of  the 
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^msftl  hairing  hdi  Godericb  witht  a  cargo,  of  whctttc  ibr 
defendant's,  mill,  and  reqnested  the  defendant  inunedialely 
OB  her  airiTal  to  appdse  bim,  and.  nol  toteem/ot'  tia-aaigo 
until  he  bad  time  to  be  witb  him  to  eizamine  the.  wheat. 

On  the  S7th  of  June  the  plaintiff  wrote  to  the  defendant 

that  he  lent nft  fmm  Montreal  that  the  flons  sfaippoi  by  the 

flmntiff  at  8l  Catheiinee-  on  the  S7tb  and  SOth  ultipio^ 

wider  onf  oontiact,  amounting  to  lOiS  baivek^  had-  avrived 

and  BBOiaioed  nndiepoeed  of,  and  waa^  then  in*  stcHre  at 

'  Ifontreri  for  fditber  oidaa— 4iie  inspector  faaviiag  reported 

an  inferiov  hfa&d  to>  that  which  waa  gaaranteed  by  the 

ptaantHf ;  that  philDtiff  did'  not  hold  himself  responsible  9at 

die  futber  disposal  of  the  ioa?,  but  would  be  most  happy 

to  afford  defendant  any  assistance  in  his  power  to  diispose 

of  it  to  the  best  adrantage ;  ibaX  81*5  barrels  of  the  flbur  had 

been  lost  and  was  protected  by  the  insurenee,  leaving  797 

barrels  subject  to  the  defendant's  ibstractions,  and  that 

plaintiff  would  be  glad  toTeceive  any  suggestion  from  him 

as  to  the  method  of  proceeding  with  the  sale. 

On  the  same  day,  the  defendant  wrote  the  plaititiff, 
acknowledging  the  receipt  of  the  last  meetioned  letter,  and 
said,  in  reply,  that  if  the  flour  manufactured  from  bis  (the 
plainltifr^s)  wheat  didt  not  inspect  No.  1<  it  was  no  fault  ci 
the  defendant,  bat  of  the  wheat  the  plaintiff  had  sent  him, 
and  that  as  he  had  never  had  any  ownership  in  the  property, 
he  did  not  feel  inclined  to  assume  it  al  that  late  day ;  that 
hisinscmdions  to  his  milfer  were,  to  make  the  best  article 
be  conld,  without  reference  to  the  defendant's  interest  in 
the  yield,  which  he  told  defendant  he  had  done ;  that  had 
the  wheat  been  as  dry  as  the  sample  showir  him  at  the 
pkinliff 's  office,  he  thought  the  flour  would  have  passed 
as  No.  1 — at  any  rate,  that  he  would  ha^  felt  bound  to 
make  good  his  contract ;  that  it  was  usual,  when  grinding 
OB  commission,  to  torn  oat  flbur  made  from  the  identical 
iiieat  left  with  ^^Im,"  which  defendant  had  done  in  that 
case,  and  that  the  plaintiff  could  hardly  expect  him  to  do 
mon. 

On  the  Mlh  of  Jnne  the  plaintiflr  wrotte  to  the  defendant, 
annexing  a  copy  of  a  letter  which  he  had  addressed  to 
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Messn.  Holmes,  Kaapp  &  Go.  of  Montveal,  respecting  tlie 
flour  refened  to  in  his  letter  of  the  27th  instant,  just  received  i 
that  as  it  was  his  intention,  should  the  deficiency  antici- 
pated in  his  (the  plaintiif 's)  letter  arise,  to  claim  from  the 
defendant  the  entire  amount  thereof,  he  requested,  should 
the  defendant  haye  any  suggestions  to  make  respecting  tbe 
disposal  of  the  flour,  that  he  would  communicate  the  same 
to  Messrs.  Holmes,  Knapp  &  Co.,  for  their  guidance.    The 
letter  referred  to  was  written  to  Holmes,  Knapp  k  Co.,  and 
directed  a  sale  of  the  flour  to  the  best  advantage  for  the  * 
benefit  of  all  concerned.    It  speaks  of  the  flour  as  received 
by  them  about  the  end  of  the  previous  month  of  May,  and 
of  his  intention  to  look  to  the  defendant  for  any  defiqienqr 
of  price,  kc. 

On  the  21st  of  July,  Mr.  Macara,  the  plaintifi'^s  attorney, 
wrote  to  the  defendant  proposing  some  concerted  arrange- 
ment for  the  disposal  of  the  flour,  and  informing  defendant 
that  the  plaintifi*  looked  to  him  for  indemnity. 

The  plaintifi*  also  gave  evidence  to  shew  that  the  wheat 
delivered  corresponded  with  the  sample : 

1st,  The  evidence  of  Wyatt,  a  clerk  of  his,  who  purchased 
the  wheat,  and  who  said  that  he  had  bought  the  wheat, 
which  was  red  fall  wheat,  at  Goderich  in  January  last  in 
two  lots  of  3000  and  2000  bushels  respectively,  fiom  both 
of  which  the  sample — ^which  was  produced  at  the  trial — 
had  been  taken,  the  prices  being  68  and  70  cents  per  bushel ; 
that  the  bulk  was  equal  to  the  sample  in  which  there  was 
some  smut,  and  which  he  thought  was  deteriorated  from 
keeping.  , 

2nd,  Rhynas,  another  witness,  was  called  to  prove  the 
sample  sent  by  Wyatt  was  the  same  shown  to  the  defendant 
in  the  plaintiff' 's  office  at  Hamilton  in  January. 
3rd,  Christopher  Crabb,  who  had  sold  the  wheat  to 
.  the  plaintifl*,  corroborated  Wyatt's  testimony,  and  showed 
the  whole  quantity  was  fully  equal  to  the  sample ;  that  the 
wheat  was  perfectly  free  from  damp  in  his  store ;  that  he 
saw  it  shipped  on  the  10th  of  April  in  good  order,  and*  ha 
saw  it  delivered  at  defendant's  mill  in  as  good  order  aa 
when  shipped ;  that  defendant's  miller  received  it^  only 
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^sompIaiiiiDg  that  it  was  a  little  smutty,  bat  the  defendant 
vms  not  present ;  that  on  the  next  day,  however,  on  pre- 
sentation of  the  miller's  receipt  to  him,  he  paid  the  fieight 
inrithont  objection ;.  the  witness  denied  that  there  was  any 
difficnlty  between  himself  and  the  plaintiff  about  the  wheat, 
mltboogh  an  action  had  been  brought  against  him  by  the 
]ilaintiff,  for  what  he  did  not  know. 

The  plaintiff  then  put  in  a  commission  of  interrogatories 
executed  at  Montreal,  the  receipt  of  which  was  objected  to 
on  the  ground  that  the  plaintiff's  name  being  "PiUans  Scarth 
Stevenson,"  the  name  in  the  commission  or  some  of  the 
proceedings  was  ^'Pillans  S.  Stevenson,"  and  was  therefore 
a  misnomer  or  variance.  In  the  commission,  the  name  is 
^  Scarth"  in  full,  and  so  in  the  interrogatories  and  affidavits 
mod  notice  thereto  annexed,  but  the  name  ^Tillans  S.  Steven- 
ton,  plaintiff"  is  written  in  the  title  of  the  answers ;  it,  how- 
ever, refers  to  the  annexed  commission,  notice  and  interro- 
gatories for  the  plaintiff.  The  affidavit  of  the  execution  of 
the  commission  is  also  entitled  with  the  initial  ^'  S."  only, 
bnt  "  the  said  plaintiff"  ib  added,  and  in  the  body  of  it  it 
refers  to  ^^  the  annexed  commission"  and  '^  interrogatories 
annexed,"  and  verifies  the  answers  of  the  witnesses  nan(ied 
therein  as  made  to  such  interrogatories.  Several  witnesses, 
including  the  consignee,  inspector,  and  broker,  were  ex- 
amined under  this  commission  to  prove  the  receipt  of  the 
floor  at  Montreal  branded  with  the  defendants  brand  *^  S. 
Fine,  John  L.  Elanney,  St.  Catherines,"  and  the  two  bills 
of  lading  annexed  to  the  answers  as  being  for  797  barrels ; 
also,  that  superfine  was  in  the  trade  understood  to  mean 
superfine  No.  1,  being  synonymous;  also  the  bad  quality 
of  the  flour,  that  it  was  even  of  a  poor  quality  of  superfine 
No.  2,  and  that  No.  2  would  not  be  received  as  answering 
a  contract  for  superfine  ;  but  neither  the  inspector,  although 
strong  in  classing  the  flour  as  No.  2,  does  not,  nor  do  any 
other  of  the  witnesses,  explain  wherein  it  was  defective  in 
quality  to  answer  No.  1  or  superfine,  probably  because  the 
question  was  not  asked  in  the  interrogatoriesi ;  that  it  sold 
in  July  for  6762.  Us.  lid.  exclusive  of  charges,  amounting 
to  1282.    Evidence  was  also  given  of  the  market  prioes  of 
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rapevfine  flour  Nos.  1  and  t  in  ithe  Montreal  market  at  tbe 
period  this  flour  wafe  inspected,  the  price  for  No.  1  being 
•09.  and  20s.  8d^  and  for  No.  8,  19«.  Sd.  and  19«.  6d^  tbe 
pvice  aotnally  obtained  for  the  floor  belqg  about  il$.  6d. 

The  plaintiff  pioved  that  he  had  contracted  to  eell  at 
Montreal  1000  barrels  of  this  floor  at  Me.  4^.y  but  tiie 
declaration  does  not  claim  special  damages  on  tfavt  account. 
The  plaintiff  appeared  to  have  teceived  1012  barrels  in  all, 
whereas  the  quantity  of  wheat  delivered,  5060  bushels^ 
entitled  him  aecording  to  the  <oontract  to  1064^  being  a 
tleficiem^  of  72  barrels,  accounted  ibr  perhaps  lay  tiie  si^;- 
ge^tion  that  it  took  6  bushels  to  make  one  barrel  of  flour, 
in  which  event  the  whole  quantity  of  wheal  delivered  would 
only  ^make  1012  bawels. 

On  the  defence,  tbe  miller  who  received  the  wheat  and 
another  miller  was  called,  also  a  th»d  witness.  The  Ant 
witness  lepresemed  that  a  barrel  at  sapeifine  flottr  mi^;fal 
be  made  out  of  4  bushels  ^and  |S  or  )  of  wheat.  That  the 
iiefendant  was'uot  at^bome  when  the  wheat  was  veeerved, 
but  had  left  diieotioiis ;  that  it  was  pretty  damp  and  a  good 
deal  of  smut  in  it; — a  great  deal  move  ^mut  and  dust  •of  afl 
Idnds  iin  It -than  in  the  sample  produced ;  that  it  was  a  good 
{ibimp  grain,  end  good  to  grind  had  it  been  dry  and  Aee 
'firom'smut :  ibatsmtttty  wheat  becomes  worse  by  moving; 
that  the  snrat  is  'broken  and  adheres  to  the  grain  by  danp^ 
«nd  that  a  smut  machine  cannot  clean  it  efiectually ;  that 
'wheat  -recjuires  to  be  dften  moved  to  prevent  'damp ;  that 
^damp  lessens  the  quantity  of  flour  and  smut  darkens  it; 
(that  'defendant  was  lold  it  would  take  five  bushels  to  a 
batnH ;  that  No.  1  superfine  bonld  'not  be  <aade  of  «be 
)»lfelintilP8  ^Hieat  In  tbe  Cohdltion  it  was;  that  the  asiUer 
<did  ^all-fae  bonld,'  and  iook  every  pains  to  make  the  floor 
Sstand  inspection  No.  1 ;  that  complaint  was  made  to 'the 
master  of  tbe  "veissd  that  Ihe  wheftt  was  danrp ;  that  it  was 
Ibranded  stiperfine  by  tbe  defendant's  order;  thathe^had^ie 
other  brand  and  gttve  no  oriers  to  the  contreiy,  bat  was 
told  ^the  wheat  would  not  make  superfine  flour ;  'that  the 
defendant's  mill  was  one  of  the  be#t  in  Canada. 

The  tsecoiid  wftnehs  ataled  ihtft  the  i^heat  was^dalxip. 
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^mmtty^  and  fail  of  atiek«,  and  the  sample  did  not  look  like 
it,  tihat  it  was  not  in  as  good  oondition  as  the  sample  ;  that 
Ike  smnt  coald  not  be  removed  by  any  machinery  in  the 
mill,  etad  that  the  defendant's  smut  and  cleaning  machine 
aie  allowed  to  be  the  best  on  the  Welland  Canal ;  that  the 
iwbeat  was  not  of  a  good  quality  for  grinding,  and  that 
saperfitte  floor  conld  not  be  made  from  it ;  that  as  mttch 
vn$  made  as  conld  be  made,  and  of  as  good  quality. 

The  third  witness  stated  that  at  was  the  worst  description 
of  wheat  that  he  (a  mill  owner)  ever  saw  delivered  in  a 
mMi  to  be  mannfaolared,  and  wonkl  not  make  No.  1  super* 
fine  owing  lo  the  smut,  which  by  reason  of  tbe  damp  would 
aCJek  to  Ae  grain  and  give  the  flour  a  bluish  cast ;  that  no 
pfeal  qaantity  would  mix  by  putting  one  parcel  over  another, 
though  it  would  to  ijome  extent;  that  this  wheal  was 
deposited  in  a  bin  capable  of  holdii^  6000  bushels,  and 
th«r  after  about  IMO  bushels  of  it,  or  about  260  barrels  of 
floor  liad  been  ^ound,  about  SOOO  bushels  of  defendaut's 
wheat  was  placed  on  the  top  of  tbe  residue  in  the  bin ;  that 
tke  wheat  was  drawn  out  for  grinding  near  the  centre  and 
faottcfn  of  the  bin,  and  some  of  the  defendant's  wheat,  to  the 
snpposed  extent  of  200  bushels,  was  ground  up  with  the 
plaintiff's,  and  that  owing  to  the  intermixtare  the  exact 
quantity  of  flour  produced  from  the  plaintiff's  wheat  could 
Dot  be  ascertained ;  that  tbe  defendant's  wheat  was  from 
firantfosd,  was  dry  and  of  good  quality  and  turned  out 
sdpeifine  flour  No.  1. 

hi  Michaelsias  teem  last,  Voiikaughtuij  Q.  C,  obtained 
k  rale  calling  ob  the  plaintiff  to  shew  cause  why  tbe  verdict ' 
should  not  be  set  aside  and  new  trial  be  had,  on  the  giouadsi 
4«t,  of  misdirection ;  dnd,  that  tbe  Tcrdiot  is  contrary  to 
law  and  evidence ;  Svd,  of  excessive  damages ;  4th,  of  the 
tuceplion  of  improper  evidence;  $th,  on  affidavits  and 
papers  ^ed.  The  object  of  the  last  being  to  shew  that  on 
the  S8th  of  August  the  plaintiff  issued  a  writ  agaiaist  Crabb, 
and  on  Ibe  llth  of  September  declared  for  damages  in  rela* 
iMiloihe  wheat  now  in  question,  as  not  corresponding 
with  the  sanifde.  It  does  not  shew  the  wheat  to  be  iden- 
tical ;  the  tiflie  aad  iplace  of  putehase  «nd  quality  cories- 
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pond ;  and  there  was  no  evidence  that  the  plaintiff  bad 
bought  other  wheat  of  Crabb,  but  there  was  evidence  that 
the  plaintiff  had  bought  a  large  quantity  of  additional 
wheat,  which  was  shipped  from  Goderich  and  by  the 
sanae  vessel  that  had  carried  the  cargo  received  by  the 
defendant. 

Cameron,  Q.  C,  shewed  cause  during  the  same  term. 
Slid  contended  that  it  was  a  transaction  of  goods  sold  and 
delivered,  a  contract  of  sale  or  barter,  the  plaintiff  selling* 
and  the  defendant  purchasing  so  much  wheat,  and  under- 
taking to  pay  for  the  same  by  delivering  flour  of  a  certain 
quality  in  return,  in  the  proportion  of  one  barrel  to  eveiy  ' 
4  bushels  and  40  lbs.  of  wheat  received — ^that  is,  to  mana* 
faeture  the  same  on  certain  terms  by  which  he  was  to  be 
lemunexated  thereoqt  and  to  return  the  residue  in  flour  of 
the  quality  superfine  ;  consequently  that  the  defendant, 
having  accepted  the  wheat  with  an  opportunity  of  inspec- 
tion, made  it  his  own  property  and  concluded  himself  from 
afterwards  disputing  its  quality  or  correspondence  with  the 
sample.— Dawson  v.  Collis,  20  L.  J.  C.  P.  116  ;  Gilliad  v. 
Roberts,  19  L.  J.  Ex.  410  ;  Chapman  v.  Morton,  11  M.  & 
W.  6S4  ;  Edan  v.  Dunfield,  1  Q.  B.  302  ;  Richardson  v. 
Dunn,  2  Q.  B.  218  ;  Coleman  v.  Gibson,  1  Moo.  &  Rob. 
168 :  that  the  defendant  admits  notice  of  the  alleged  damp> 
ness,  and  yet  did  not  reject,  but  accepted  the  wheat ;  and 
that  at  all  events  it  was  a  question  for  the  jury  on  a  dis* 
tinct  issue,  whether  the  wheat  delivered  did  answer  the 
sample  or  not,  and  that  on  conflicting  evidence  they  find 
that  it  did:  that  no  new  evidence  has  been  discovered 
and  no  ground  exists  for  a  second  trial  on  the  same  evi* 
dence  :  that  there  was  no  misdirection— the  defendant's 
conduct  in  accepting  the  wheat,  mixing  other  wheat  with 
it,  branding  the  barrels  superfine,  not  deliyering  the  fall 
quantity  of  flour,  &c.,  constituted  matter  matepal  and 
properly  dwelt  upon  in  the  learned  judge's  charge  to  the 
jury  on  the  issue  respecting  the  correspondence  of  the 
wheat  with  the  sample,  and  tlfat  it  was  not  ruled  to  estop 
the  plaintiff,  nor  withdrawn  from  the  jury,  but  was  left  to 
them  with  the  other  evidence :  that  the  alleged  misnomer 
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or  Yariance  in  the  name  of  one  of  the  parties  in  some  of  the 
proceedings  under  the  commission  was  immaterial. 

Vankoughnet^  Q.  C,  in  reply,  contended  that  it  was  a  dry 
cominercial  question  and  the  contract  not  one  of  sale  or  bar- 
ter, but  an  execatoiy  one  to  manufacture  the  identical  wheat 
delivered  and  return  the  flour  made  thereout,  as  the  declar- 
ation and  letter?  in  evidence  show :  that  such  a  contract 
differs  materially  from  one  of  absolute  sale  by  sample  as 
respects  the  leading  effect  of  the  defendant's  acceptance, 
&c.,  that  it  was  treated  as  a  transaction  of  sale  at  the  trial, 
and  left  to  the  jury  by  the  learned  judge  with  reference  to 
the  law  on  the  subject  of  sales  by  sample,  which  is  more 
stringent  respecting  the  effect  of  acceptance  and  non-repu* 
diation  than  under  an  agreement  to  grind  certain  wheat  of 
a  prescribed  quality' on  specified  terms:   that  a  misappre- 
l&ension  existed  or  might  have  been  created  in  the  minds  of 
the  jury  by  the  stress  laid  by  the  learned  judge  respecting 
the  defendant's  conduct  as  having  accepted  and  not  rejected, 
having  branded  the  flour  barrels  superfine,  having  mixed  his 
own  wheat  with  the  plaintiff's,  and  seemingly  converted 
»^^e  of  it  to  his  own  use,  &c.,  which  constitutes  misdi- 
xection  sufficient  to  claim  a  new  trial  on  the  defendant's 
part— Toulmin  v.  Hedley^  2  C.  &  K.  167:    that  defen- 
dant gave  prompt  notice  of  the  wheat  being  smutty  and 
damp ;  that  the  plaintiff's  reply  evidently  contemplated  his 
grmding  it  notwithstanding,  and  that  when  ground  the 
defendant  transmitted  a  sample  of  the  flour,  so  that  the 
plaintiff  was  not  kept  in  the  dark,  nor  could  he  have  been 
misled  by  the  brand  as  to  its  actual  'quality:   that  the' 
mixture  of  Brantford  wheat  with  the  plaintiff's  could  not 
have  deteriorated  the  quality  of  the  flour,  as  all  me  evidence 
on  that  head  weilt  to  prove  :    that  the  whole  question  was 
whether  the  wheat  corresponded  with  the  sample,  and  that 
defendant  having  received  and  ground  it,  not  only  ought  not 
to  conclude  or  estop  him  on  Xhat  point,  but  that  the  result 
proved  that  the  wheat  could  not  have  corresponded  with 
the  sample,  if  as  admitted,  floar'of  the  quality  promised 
could  have  been  made  out  of  the  sample  shown :   that  the 
only  defisct  imputed  to  the  flour  delivered  was  the  color, 
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which  arose  entirely  from  the  eiFects  of  the  dampness  com^ 
plained  of  upon  the  smut,  with  which  the  wheat  was  conr- 
fessedly  more  or  less  injured,  and  which  smut  coald  not 
in  consequence  be  effectually  removed  by  any  roachioexy 
or  process  that  coul4  have  been  contemplated  by    the 
parties  in' making  the  contract:    that  the  cases  cited  do 
not  apply  to  contracts  like  the  present ;  that  the  question  is 
Xiot  whether  the  d.efendant  is  concluded  or  estc^ped  as  to 
the  fact  of  quality,  but  what  the  fact  was ;  and  that  too 
much  stress  was  laid  upon  his  acts,  &c.,  as  estopping  fain 
upon  what  really  was  an  open  question  of  disputed  fiact- 
Varicas  v.  French,  2  C.  &  K.  1008,  as  to  the  requisite  proof 
of  absence  of  witnesses  examined  under  a  oommissiiQa  to  let 
in  their  answers  to  the  interrogatives. 

Macauio-y,  C.  J. — ^The  defendant  is  a  mill  owner  living- 
at  St.  Catharines  on  the  Welland  Canal ;  the  plaintiff  ia  « 
merchant  living  at  Hamilton,  who  had  purchased  a  lBXg9 
quantity  of  wheat  at  Goderich^  which  was  to  be  conveyed 
by  water  from  thence  through  Lakes  Huron,  St.  Clair,  Eriey 
and  the  Welland  Canal  to  the  defendant's  mill  at  St* 
Catharines. 

If,  as  contended  by  the  plaintiff's  counsel,  the  contract 
constituted  a  transaction  of  sale  so  that  the  right  of  property 
in  the  wheat  passed  to  the  defendant  as  vendee  of  the 
plaintiff's*  the  cases  cited  show  thatafter  acceptance^  wilb 
previous  opportunity  of  inspection  and  rejection,  if  it  did 
not  answer  the  sample,  the  defendant  could  not  rescind  the 
sale  or  resist  an  action  for  the  price  agreed  upon  on  the 
ground  that  it  did  not  correspond  with  the  sample,  whair 
ever  remedy  he  might  have  by  cross  action  founded  on  the 
implied  warranty  that  it  should  so  correspond,  or  in  proving 
the  breach  of  warranty  in  mitigation  of  damages. — Sheet 
V.  Blay,  2  B.  &  Ad.  456;  Valpy  v.  Gibson,  4  C,  B. 
8S7,  849  ;  Toulmin  v.  Hedley,  2  C.  &  K,  167 ;  Dawson 
V.  Collis,  20  L.  J.  C.  P.  116.  In  a  sale  by  sample 
there  h  an  implied  warranty  of  correspondenos,  and 
the  buyer  is  not  estopped  by  acceptance,  except  from 
denying  the  sale  ;  he  may,  adopting  it,  sue  for  the  Ixeacb 
of   such   warranty. — Parkinson  v.   Lee,    2   East    321 ; 
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SSI ;  Parket  v.  Palmer,  S  B.  &  A.  S8T ;  CL  jr.  Forms,  188  ; 
3  Star.  N.  P.  C.  32  and  note  ;  Sinclair  v.  Bowles,  9  B.  ft 
C.  92  ;  Harrison  v.  Luke,  14  M.  &  W.  139  ;  Hntcbinson 
▼.  Bowker,  5  M.  &  W.  635 — construction  of  the  word 
**fine  ;*•  equally  so  where  flour  of  a  certain  quality  is  to  be 
letamed  from  wheat  answering  a  certain  sample,  it  is  a 
condition  precedent  and  has  been  so  treated  in  the  present 
case.     Now,  although  there  is  some  ambiguity  in  the  letters 
as  to  the  precise  nature  of  the  contract,  I  think  the  sub- 
stance of  it  was  that  the  defendant  was  to  manufacture  the 
wheat  received  and  return  the  flour  made  therewith  to  the 
fdauMiflf;  that,  if  it  corresponded  with  the  sample  the 
defendant  was  bound  to  return  superfine  flour ;  if  not,  the  first 
failuie  was  on  the  plaintiff's  part,  and  the  defendant's  obli- 
gation never  arose,    ff  defendant  was  estopped  by  accep- 
tance, it  should  have  been  relied  on  in  pleading,  but  issue 
having  been  taken  on  the  point  of  quality  of  the  wheat,  the 
condact  of  the  parties  merely  constituted  evidence,  and 
however  stringent,  for  the  jury. — ^Poulton  v.  Lattimore,  9  B. 
k  C.  269  ;  Hopkins  v.  Appleby,  1   Star.  477  ;  Groning  v. 
Mendham,  1  Star.  267,  4  Tyr.  911,  6  Tyr.  638  ;  Chapman 
V.  Morton,  11  M.  ft  W.  634,  20  L.  J.  C.  P.  117. 

In  the  view  contended  for  by  the  plaintiff's  counsel  it 
wotild  have  formed  a  transaction  of  barter,  and  the  wheat 
on  delivery  would  have  become  the  defendant's  property 
and  at  his  risk,  with  permission  to  deliver  in  return  any 
flour  of  the  quality  agreed  upon  (a) ;  but  1  cannot  look 
upon  it  in  that  light.  The  declaration  describes  it  as  an 
agreement  whereby  on  condition  of  the  plaintiff's  delivering 
to  the  defendant  wheat  of  the  qwdUy  and  according  to  the 
munple  shown  to  be  ground  irUoflour^  the  defendant  agreed 
to  manitfiocture  the  said  wheat  into  flour,  and  for  every  4 
bushels  and  40  lbs.  of  the  quality  and  according  to  the 
sample  received  he  would  deliver  one  barrel  of  flour  which 
should  pass  inspection  superfine  (b)  in  Montreal,  &c.  Then 
the  plaintiff  avers  the  delivery  of  6000  bushels  of  wheat  of 
the  qualiiy  and  according  to  the  sample,  to  he  vmnufactwred 

(a)  Hanison  v.  Luke.  (6)  Hatchiaioa  v.  Bowker. 
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into  flour  of  th^  quality  afoiesaid)  and  that  the  defeodont 
accepted  and  received  the  same  for.  that  purpose.  Tiio 
breaches  assigned  are  the  non-deliveiy  of  a  part  of  the  flou^ 
and  that  the  residue  would  not  pass  inspection,  &c.  Tho 
letters  oifered  in  evidence  to  establish  this  contract  against 
the  plea  of  non-assumpsit  show,  that  in  the  first  place  the 
plaintiff  wrote  to  the  defendant  that  he  had  5000  bushels,  of 
good  red  wheat  which  he  thought  of  getting  manuiactui^ 
and  that  in  the  event  of  his  deciding  to  have  U  groundj  he 
was  disposed  to  give  the  defendant  the  preference  ;  after  a 
personal  interview,  he  wrotfs  again  to  say  that  he  had  deci* 
ded  tp  give  the  defendant  th^,  grinding  of  the  toieaty  under- 
standing the  conditions  to  be  that  he  was  to  deliver  5000 
bushels  &c.  of  wheat,  for  every  41  bushels  of  which  the  de- 
fendant would  deliver  to  the  plaintiff  one  barrel  of  flour  war- 
ranted to  inspect  No.  1  superfine  at  Montreal,  and.  any  further 
lot  he  might  send  to  be  ground  pn  the  same  conditions ;  to 
which  the  defendant  replied  that  he  would  manufectnie  the 
quantity  of  wheat  on  the  terms  mentioned,  i.e.,  for  every  4} 
bushels  of  the  quality  shown  him  one  barrel  of  superfine  flour 
guaranteed  to  inspect  as  such,  &c.,  and  requesting  the 
plaintiff  to  keep  the  sample  for  mutual  reference,  in  oase  it 
slioujd  be  necessary  to  compare  it  with  the  cargo,  when  it 
arrived  ;  no  time  having  been  fixed  for  the  delivery,  of  the 
flpur.  These  letters  contain  the  contract.  After  the  anival; 
of  thq  wheat  the  defendant  wrpte  the.  plaintiff,  to  say  hia 
miller  informed  him  that  the  wheat  was  rather  damp  wd. 
veiy  smutty,  so  much  so  that  it  was  impossible  to  makQ. 
flour  of  a  good  color;  also,  that  if  it  was  such  wheat  as  the 
miller  represented,  he  would  decline  grinding  any,  mqrp. 
on  any  terms,  the  reputation  of  his  mills  being  mora  impor- 
tant than  the  profits  to  be  derived  frpn^  manufacturing  from 
wheat  even  at  a  liberal  allowance  for  want  of  quality.  The. 
plaintiff  repUed  that,  should  the  quality  of  the  wheat 
not  turn  out  as  the  sample  shown,  he .  would  require  to. 
know,  as  it  was  purchased  by  such  sample,  adding  in  a 
postscript  as  soon  as  the  defendant  had  the  wheat  grpund 
to  let  him  know,  and  he  would  give  directions  as  to  ship- 
ment to  Montreal  ;  afterwards  the  plaintiff  wrote  to  the 
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defendult  leqilestiiig  to  know  the  exact  qnatatity  of  the 
floor  he  then  held  maniifactnred  (at  him,  ftc.    Afterwardis 
the  defendant  wrote  to  the  plaintiff^  transmitting  a  sampd^ 
of  the  flonr  made  from  the  Wheat,  as  the  best  he  could  dd, 
tte  Whe^t  being  so  damp  that  it  was  impossible  to  clear  it 
tf  snmt^  and  consequently  the  flonr  vmk  very  dark,  and 
adirifting  him  to  send  the  rest  of  his  Wheat  to  Montreal,  ftc. 
On  tbe  Mme  day  the  plaintiff  replied  that  the  bearer  of  thM 
ktter  ^wonld  attehd  to  the  Shipping  of  the  flonr  which  the 
drfeddant  had  made  of  the  Goderich  wheat,  &c.    After  the 
floor  had  been  inspected  in  Montreal  the  plaintiff  wrote  to 
the  defendant  throwing  it  npon  his  hands,  and  in  ^ply  thfe 
defendant,  attributing  the  fault  to  the  wheat  and  denying 
previous  ownership,  declined  to  assume  it.    The  whole 
tenor  of  the  corr^spond^nc^  subsequent  to  the  making  of  the 
bootract  shows  the  understanding  of  the  parties^  that  the 
wheat  was  delivered  hot  on  an  executed  contract  of  goods 
sold  and  delivered,  but  upon  an  executory  agreement,  to  be 
manufactured  for  the  plaintiff  on  certain  specified  terms. 
Neither  the  declaration  nor  the  letters  speak  of  selling,  but 
mefely  of  delivering  the  wheat,  and  the  construction  con- 
tended for  would  not  support  the  contract  as  laid  in  the 
declaration.    Had  it  been  a  mere  case  of  barter,  tbe  plain- 
tiff might  have  demanded  the  flour  upon  the  delivery  of 
flie  wheat  and  before  it  was  ground.  No  time  was  appointed 
for  delivering  the  flour  as  there  was  of  the  wheat ;  and  the 
partiear  evidently  contemplated  a  reasonable  time  being 
allowed  to  enable  the  defendant  to  manufacture  and  con- 
vert the  wheat  into  flotir.    The  transaction  might  be  tested 
by  Alddng  at  whoSie  risk  th^  wheat  was  before  being  grotmd, 
who  would  have  sustained  the  loss  had  the  mill  been  burnt  ? 
in  whom  wds  the  right  of  property  ?  Could  th6  plaintiff  have 
demanded  its  re-delivery  before  being  ground  ?  or  could  he 
have  maiMained  trover  if  refused  ?  or  could  he  have  main- 
tained trover  against  a  wrongdoer,  had  one  converted  it 
wrongfally.    It  appears  to  me  the  wheat  remained  the 
fftoperty  and  was  at  the  risk  of  the  plaintiff,  unless  the 
defendant,  as  the  miller,  was  legally  responsible  as  an 
faimuieT  for  its  safe  keeping,  and  that  the  flour  was  his  also, 
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80  that  neither  the  wheat  nor  the  flour  coold  have  heen  soldi 
under  an  execution  against  the  defendant's  goods,  nor 
would  a  purchaser  from  the  defendant  with  a  knowledge  of 
the  facts  acquire  a  valid  title  to  the  property. 

When  a  contract  is  equivocal  in  its  terms  the  substance 
is  to  be  looked  to,  and  I  think  the  substance  of  the  present 
one  was  that  one  party  should  deliver  grain  to  the  other, 
a  mill  owner,  to  be  manufactuied  ii)to  flour,  the  miller  not 
being  remunerated  by  toll  under  the  stat  SS  Geo.  III.,  ch. 
7,  but  in  the  manner  specially  agreed  upon  ;  such  being 
the  nature  of  the  contract,  it  seems  to  me  it  was  a  conditioa 
precedent  on  the  plaintiff's  part  that  the  wheat  delivered 
should  be  of  the  prescribed  quality,  and  being  so  avened 
and  the  averment  being  traversed  by  the  2nd  plea,  it  was 
of  course  a  matter  for  the  jury  under  the  evidence,  unless 
defendant  was  estopped.  Some  of  the  cases  show  that 
where  upon  a  sale  by  sample  the  vendee  has  had  an  oppor- 
tunity to  inspect  the  article  delivered  and  has  unequivocally 
accepted  it  and  converted  it  to  his  own  use,  not  only  does  the 
property  pass,  &c.,  but  he  is  liable  to  be  concluded  by  his 
conduct  from  afterwards  disputing  the  correspondence  of 
the  goods  with  the  sample,  such  as  Poulton  v.  Lattimore,  9 
B.  C.  269  ;  Hopkins  v.  Appleby  ;  1  Star.  N.  P.  C.  477.— 
It  Will  however  be  found  in  other  cases  of  sale  by  sample, 
which  involves  an  implied  warranty,  that  the  bulk  corres- 
ponds therewith,  the  vendee  may  accept  and  retain  the 
goods,  and  either  bring  an  Miction  for  the  breach  of  such 
warranty  or  resist  an  action  for  the  price,  by  showing  it 
in  mitigation  of  damages  ;  but  in  such  case  it  seems  to  be 
expected  (if  not  decided)  he  must  give  prompt  notice  of 
the  deficiency,  not  upon  the  ground  that  the  vendor  may 
elect  to  take  back  the  goods  and  rescind  the  bargain,  or 
that  the  vendee's  notice  impliedly  offers  to  return  and 
rescind  on  his  part,  for  it  might  be  very  inconvenient  and 
even  impossible  for  him  to  do  so,  but  rather  at  the  peril  of 
being  held  concluded  in  evidence,  from  setting  up  such  a 
case,  after  unreasonably  delaying  notice  and  as  it  were  ' 
evincing  by  his  silence  a  tacit  acquiescence  in  the  fulfil- 
ment of  the  contract  by  the  vendor.    In  the  present  case  it 
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ocMtended  \3j  the  plaintiff  that  the  defendant  was  liable 

la  be  bound  by  his  acceptance,  silence  and  conduct,  as 

8tfoii§;]y  as  a  vendee  or  purchaser"— a  proposition  controverted 

cm  the  other  side.    In  my  opinion  the  mles  prevailing 

bet^reen  vendor  and  vendee  npon  sales  by  sample  do  not 

apply  with  eqnal  force,  for  here  the  property  was  not  to  be- 

oome  the  defendant's,  but  it  was  to  remain  the  plaintiff's, 

and  the  defendant  was  only  to  do  something  npon  it  for 

bim«     The  quality  of  the  flour  necessarily  depended  upon 

the  quality  of  the  wheat,  and  if  in  truth  the  quality  of  the 

wheat  was  inferior,  it  did  not  impose  upon  the  defendant 

the  burthen  of  returning  flour  of  a  quality  superior  to  what 

it  ^wonld  make  ;  no  dispute  exists  respecting  the  meaning 

of  the  word  superfine  as  compared  with  No.  1  superfine, 

if  it  did  the  case  of  Hutchinson  v.  Bowker,  5  M.  &  W. 

SS5,  would  be  applicable  ;  it  may  also  be  observed  that 

the  evidence  does  not  show  on  what  particular  ground'  it 

was  that  the  flour  did  not  pass  inspection  ;  apparently  the 

only  fault  found  with  it  was  its  color* 

The  evidence  raised  two  questions  for  the  jury ;  Ist, 
whether  the  bulk  did  correspond  with  the  sample ;  and  if 
not,  2nd,  whether  the  defendant  had  waived  the  objection. 
Alexander  v.  Gardner  ;  1  Bing.  N,  S.  671.  To  prove  the 
affirmative  the  plaintiff  called  as  a  witness  the  person  from 
whom  he  purchased  the  wheat  and  who  accompanied  it  to 
the  defendant's  mill,  and  who  asserted  positively  that  it  did 
correspond  with  the  sample  and  was  not  affected  by  damp 
<»  smut  to  a  greater  degree  ;  he  relied  also  on  the  defen- 
dant's receipt  of  the  wheat,  the  qualified  terms  on  which  he 
wrote  respecting  it  on  its  ^val,  such  terms  implying 
a  further  communication  if  his  own  inspection  ccmfirmed 
the  report  of  the  miller,  and  yet  nothing  further  being  said, 
the  mixing  of  other  wheat  with  the  plaintiff's  whereby  its 
identUy  was  lost,  and  flour  of  inferior  wheat  might  thereby 
have  been  substituted ;  that  the  brand  ^^  superfine"  stamped 
on  the  barrels  was  equal  to  a  declaration  by  the  defendant 
to  the  plaintiff  and  all  the  world  that  it  was  such  flour  as 
that  brand  imported.  As  to  the  important  fact  against 
the  defendant  of  his  having  deposited  other  wheat  of  his 
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own  upon  tbe  plaintiff's,  and  thereby  causing  inevitably 
more  or  less  mixture,  the  anthorities  noted  hereafter  may 
be  referred  to,  although  some  of  them  go  to  extreme  and 
probably  such  unreasonable  lengths  as  not  to  be  adopted 
as  sound  law.--20  Yin.  Ab.  515  (13)  (14).    If  I  have  a 
heap  of  grain  or  money  and  another,  comes  and  casts  bis 
grain  or  money  into  my  heap,  I  may  justify  the  cariying 
away  all,  because  otherwise  he  will  by  his  toirt  bar  me  to 
take  my  own  goods.— 1  Roll.  Ab.  666 ;  18  Vin.  Ab.  E.,  6, 
7,  8.    If  A.  and  B.  are  playing^  and  A.  intermigles  his  mo- 
ney in  B.'s  heap  of  money,  B.  shall  now  have  all,  &c.— ^1 
Roll.  R.  133  (IS)  S.  0.  ;  FeUows  v.  Mitchell,  S  Ver.  516  ; 
Best  V.  Jolly,  Sid.  38  ;  Douglass  v.  Kendall,  Bui.  95  ; 
Richardson  v.  Atkinson,  1  Stra.  576  ;  Philpott  v.  Kelley,  S 
A.  ft  E.  106.    The  evidence  as  to  the  quality  of  the  wheat 
was  contradicted  by  the  evidence  of  the  defendant's  mil- 
lers, who  stated  that  it  was  damp  and  smutty,  and  incapa- 
ble of  being  made  into  flour  of  the  quality  agreed  upon, 
that  it  did  not  correspond  with  the  sample  which  was 
exhibited  to  them  at  the  trial. 

The  defendant  also  relied  on  his  having  given  prompt 
notice  to  the  plaintiff  that  the  wheat  was  inferior ;  that  the 
plaintiff,  who  had  the  sample,  took  no  steps  to  compare  it 
with  the  bulk,  nor  did  he  countermand  the  grinding  of  it, 
but  in  reply  to  the  defendant's  notice  expressed  himself  in 
tenns  importing  his  expectation  that  the  wheat  was  to  be 
ground ;  that  his  expression  in  his  letter  of  the  S6th  of 
April,  **  should  the  wheat  not  turn  out  as  the  sample  shown, 
he  would  require  to  know,"  was  equivocal,  as  the  words 
^  turn  out^  might  relate  to  aa  expected  examination  by  the 
defendant  personally,  or  to  the  flour  to  be  produced  on 
grinding  the  wheat  4  and  that  on  the  10th  of  May,  only  twelve 
days  afterwards,  the  plaintiff  wrote  in  terms  indicating  his 
supposition  that  the  wheat  had  in  the  meantime  b%en  all 
ground  into  flour,  as  it  seemingly  had  been ;  that  the  de- 
fendant's letter  of  the^26th  of  April  informed  him  that,  in 
tbe  opinion  of  a  competent  judge,  the  wheat  would  not 
msSce  flour  of  a  goad  colour ;  that  upon  its  being  ground  be 
sent  the  plaintiff  a  sample  of  the  flour,  saying,  that  owing 
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to  it9  d^Eopness  the  wheat  coald  not  be  dleaned  of  the  smiil^ 
and  that  the  flour  was  oosuaequently  very  dark,  and  thai  no 
oiher  groand  was  soggested  for  its  not^passing  inspection 
except  the  eolor ;  that  therefore  the  plaintiff  had  notice^  botl| 
lYpoii  the  arrival  of  the  wheat  and  upon  its  manufaotnra 
into  floor,  that  it  could  no(t  be  equal  to.the  sample;  that,  if 
such  sample  would  have  made  superior  flosr,  it  was 
as  much  the  du^  of  the  plaintiff  as  of  the  defendant  to  tesi 
the  wheat  before  grinding,  by  eomparison  with  the  sample; 
that  ^he  brand  on  the  flour  hsrrels  could  not  have  misled 
the  plaintiS,  a  sample  of  the  flour  haying  been  shown,  him^ 
and  the  whole  being  liable  to  inspection  when  sent  to 
losucket;   that  the  plaintiff^  without  objection  c»  remoi^ 
atianee,  sent  an  agent  to  receive  it  and  forward  it  ta  itoaU 
real,  being  on  his  part  quite  as  much  an  acceptance  oi  the 
flour  as  had  been  the  defendant's  acceptance  of  the  wJieat; 
that  neither  was  conclusive,  because  the  flour  was  to  be 
subjected  to  inspection  at  Mon(real,  and  the  quality  of  the 
wheat  to  be  virtually  decided  thereby ;  that  the  depoat  of 
the  defendajit's  w^at  in  the  bio  with  the  plaintiff's  could 
only  have  caused  a  paxtial  admixture,  and  that  it  was  of 
oodpubted  quality;   that  the  main  quantity  of  the  flour 
diel^vered  wa^  from  the  identical  wheat  received,  and  the 
remainder  so  far  as  mixed  was  from  wheat  of  a  better 
descciption ;  that  the  plaintiff  does  not  complain  of  other 
inferior  wheat,  or  flour  being  sjobstituted,  and  that  the  lendt 
of  the  inspection  conclusively  established  the  inferiority  ol 
the  wheat  to  make  flour  of  a  proper  colomB,  and  that  the 
just  inference  was  that  it  did  not  correspond  with  the 
sample  which  both  parties  were  satisfied  would  make  flour 
of  the  desired  quality. 

Qf  course  the  defendant's  omission  to  cause  a  careful' 
inspection  before  grinding — in  not  giving  a  more  distinct 
notice — in  not  standing  upon  the  objection  and  asking  for 
further  directions  fiom  the  plaintifl^his  mixing  other  wheat 
with  the  plaintiff's,  and  thus  confusing  the  heap  and  sen- 
dexiog  discrimination  impossible — branding  and  delivering 
the  flour  as  superfine — were  strong  circumstanoes  against 
him,  and  in  favor  of  th^  plaintiff's  right  to  hold  him  bound' 
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to  fulfil  his  pan  of  Ae  agreemeot  Mrictly.  Tbey  weie  all 
proper  for  the  jmy  in  conoexioa  with  the  oial  evidenoe,  as 
teoding  to  the  oooclasioa  that  the  wheat  was  of  the  leqaiied 
qnality,  or  had  beea  adopted  by  the  defendant  as  sodi, 
waiving  any  objection  on  the  ground  of  dampness,  which 
seems  to  ha^e  been  the  principal  or  only  sabstantial  diffisr- 
ence  alleged — the  sample  being  smntty  as  well  as  the  bolk, 
and  the  loose  dirt  in  the  latter  being  natnrally  expected  to  be 
readily  separated  in  the  cleansing  process  the  giain  was  to 
mideigo  before'  grinding.  On  the  other  hand,  the  fact  of 
actaal  dampness  and  its  effect  in  rendering  it  impossible  to 
diyest  the  grain  of  smnt — the  notice  thereof  to  the  plaintiff — 
the  ondonbted  fact  that  the  floor,  owing  to  its  coloor  indi- 
cating smnt,  failed  to  pass  inspection,  tended  strongly  to 
the  oonclnsion  that  the  wheat  was  insufficient  to  make 
sapeifine  floor  of  the  qoality  agreed  opon ;  that  it  was 
inferior  to  the  sample  and  had  not  been  accepted  and 
ground  up  by  the  defendant  as  corresponding  therewith,  or 
as  capable  of  turning  out  better  floor,  than  it  did,  there  was 
conflicting  evidence,  direct  and  circumstantial,  on  both 
Sides,  and  it  was  for  the  juiy  to  decide. 

I  do  not  think  the  facts  suggested  in  the  affidavit  and 
papers  filed  disclose  any^  sufficient  ground  for  interfering 
with  the  verdict.  The  plaintifi^'s  action  against  Crabb  may 
relate  to  other  wheat ;  or»  if  it  relates  to  this  now  in  question 
it  may  have  been  brought  to  be  persevered  in  only  in  the 
event  of  this  suit  failing : 

Nor  do  1  think  that  any  improper  evidence  was  received ; 
for  I  do  not  consider  that  the  objection  to  some  of  the 
affidavits  annexed  to  the  commission  of  interrc^tories  and 
answers  fatal.  There  is  certainly  a  partial  variance  in  the 
plaintifi''8  name,  but  the  references  therein  made  to  the 
commission  &c.  annexed  sufficiently  connects  them  with 
this  suit,  and  there  is  no  doubt  of  the  identity  of  the  parties 
therewith.  It  has  been  held  unnecessary  to  entitle  an  affi- 
davit annexed  to  a  plea  in  abatement, — Prince  v.  Nicholson, 
5  Taunt  SSS, — though  if  one  of  two  plaintifls'  names  be 
entirely  omitted,  the  entitling  will  be  insufficient — Richards 
v.  Setree,  3  Price  197,  which  overrules  the  case  in  the 
Common  Pleas. 


i  eiUmdif  sfiy  I  think  the.  veTdict  contrary  to  law  <w  evil- 
deaoe.*'  'The  application  depends  therefore  fipoi^  the  tHKro« 
iwxiai^ng  {^unds  of  misdirection,  and  excessive  damages. 
I  find  it  staled  by  Tindal,  C.  J.,  in  Ponti&x  v.  WUfcinsonj 
1  C.  B.  91,  where  it  had  been  left. to  the  jury  to  say  wWc* 
party  >Kraa  id  fatdt  in  occasioning  a  contract  not  to  be  eartied 
into  efiecfl,  thiit  he'  saw  no  misdirection  therein,  and-  thai, 
if  in  ocntomenting  on  the  eridence,  with  the  view  Co  the  ex-* 
planation  of  the  meaning  of  the  qnestion  and  of  the  groand  of 
decisiMi  proper  for  the  jury,  the  judge  made  observations 
which  'gave  H  diflferent  sense  to  the  question  than  the  defen*' 
dant's*  cn>unsel-(who  had  stated  it  to  be  the  proper  question) 
had  c6ttlended,  we  think  he  should  have  made  soitiesug^' 
gesticm  t6  ihat  effect  at  the  time,  for  the  consideration  of  the^ 
judged  aud  Hot  have  brought  such  objections  forward  Aow 
Cor  th^'first  time ;  and  that  a  rule  for  a  new  trial  could  notbe 
nppofteA  od  the  grounds  of  misdirection,  where  the  sub- 
stantial questioii  was  left  to  the  jury.    That  the  questiod* 
howevef,  "Whether  the  plaintiffs  wrongfully  withdrew  froth 
the  cornpl6ti6n  of  the  work  on  their  part,  or  wers  discharged 
by  the  cbdduct  of  the  defendant,  was  a  fact  depending  on 
the  eoh^titicfion  the  jury  put  as  well  on  the  act  of  the 
parties  as  upon  their  correspondence,  upon  which  question « 
of  fact  t!»e  Court  was  not  satisfied  they  had  come  to  a  prt»per 
ciMiolasion,'  or  that  justice  could  be  done  between  the' parties 
without  submitting  th6  case  to  another  trial,  whic^  was 
granted  on' payment  of  costs.     In  Toubnin  v.  Hedley,  S  C. 
fc  K.  157,  wbere  the  question  was  whether  a  cargo  of  guano 
was  as  warrah ted*  equal  to  average  imports  from  Ichaboe,- 
it  was  contended,  upon  a  rule  to  set  aside  a  rerdict  for  the 
plaintiff  f6r  misdirection,  that  the  jury  were  not  told,  as 
they  shohid  have^  been  ,that  the  cargo  throughout  should  have 
been  equal  to  the  average  imports,  &c.,  and  that  the  mode 
in  which  it  was  left  was  calculated  to  withdraw  attention 
from  that  point  though  not  specifically,  but  that  in  connection 
with  the  evidence  it  was  likely  to  have  such  an  effect. — 
In  the  Court  of  Exchequer,  Pollock,  C.  B.  said,  in  terms, 
tbe  direction  is  not  open  to  exception  in  what  precise  sense  . 
he  used  the  term  (imported)  did  not  appear,  but  the  qnes- 

2  E  VOL.  II. 
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tion  left  to  the  juiy  was  certainly  one  capable  of  being  miB- 
undeistood,  and  for  that  reason  the  Court  thought  the  caae 
should  go  down  again  for  trial,  not  for  misdirection,  or  as 
being  a  verdict  against  evidence,  but  because  the  jury  might 
have  misunderstood  the  question  put  to  them  by  the  Judge 
correctly— KU)sts  to  abide  the  event     In  Taylor  v.  Clay,  9, 
Q.  B.  718,  it  being  urged  that  the  learned  judge  had  put  the 
case  too  unfavourably  to  the  plaintiff  in  point  of  law,  on  a 
question  whether  the  master  and  crew  had  contributed  to  the 
accident  by  their  own  mismanagement,  the  Court  thought 
the  case  had  been  well  left  to  the  jury,  and  that  their  deci- 
sion on  the  fact  was  conclusive,  and  the  judge  was  not  dissa- 
tisfied with  the  conclusion  the  jury  came  to. — ^Howden  v. 
Standish,  6  and  C.  B.  532  note  A. ;    Hall  v.  Payser,  IS 
M.  &  W.  600.    So  here  the  learned  judge  is  not  dissatis- 
fied with  the  conclusion  the  ju^  came  to '  respectiiig 
the  quality  of  the  wheat,  and  I  cannot  say  there  was 
misdirection  in  the  way  he  left  the  cane  to  the  jury.    It  was 
quite  competent  to  him  to  make  such  observations  touching 
the  bearing  of  the  evidence  upon  the  points  to  be  decided  in 
discussing  it  with  the  jury. — ^The  Duke  of  Newcastle  v. 
The  Hundred  of  Broxtowe,  4  B.  &  Ad.  S7S ;  1  N.  &  M.  598. 
It  does  not  appear  that  his  observations  induced  them  to 
come  to  a  wrong  conclusion.    But  he  said  nothing  tantsp 
mount  to  taking  the  case  out  of  their  hands,  or  directing 
them  to  find  one  way  rather  than  the  other.    It  was  left 
openly  to  them,  and  I  cannot  say  I  see  sufficient  grounds  fcnr 
a  new  trial  on  this  ground.    It  was  a  case  of  conflicting 
testimony.    Another  juiy  could  only  express  an  opinion  on 
the  same  evidence,  nothing  newly  discovered  that  could 
throw  light  upon  the  subject  is  alleged,  and  I  apprehend 
it  forms   therefore  one  of  those  cases  in  which  efiect 
should  be  given  to  the  verdict  pronounced. — Mellin  v. 
Taylor,  3  Bing.  N.  S.  109 ;  4  Cbitty  P.,  2  of  L. ;  6  N.  M.  Sa 
Lastly,  as  to  excess  of  damages :  The  verdict  in  point  of 
amount  seems  unwarranted  by  the  evidence  and  the  data 
by  which  the  jury  ought  to  have  been  guided  in  estimating 
the  plaintiff's  damages.    It  is,  however,  a  matter  of  meie 
computation,  and  the  just  sum  seems  to  be  2052.  10s.  Id. 
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My  learned  biothere  think  that  if  the  plaintiff  (who  must  at 
alL  events  remit  the  damages  for  some  excess)  undertakes 
lo  reduce  them  to  the  last  mentioned  amoant,  this  role  may 
be  discharged,  without  costs ;  if  not,  to  be  made  absolute 
oo  payment  of  costs. — Leeson  v.  Smith,  4  N.  &  M.  801 ; 
Hughes  V.  Hughes,  15  M.  &  W.  701 ;  Fletcher  v.  Mar- 
flball,  15  M.  &  W.  764 ;  Moore  ▼.  Tuckwell,  1  C.  B.  607 ; 
seem  to  me  to  warrant  this.  I  therefore  concur  with  them 
ia  the  course  proposed. 

SiTjLi.ivAir,  J. — ^The  plaintiff  sues  upon  a  special  contract. 
The  defendant  is  a  miller,  owning  a  flour  mill  on  the 
Welland  Canal.  The  plaintiff  is  a  produce  merchant. 
The  plaintiff  exhibited  to  the  defendant  a  sample  of  wheat 
intended  to  be  shipped  from  Goderich  on  Lake  Huron  to 
the  defendant's  mill,  and  the  defendant  contracted  with  the 
plaintiff  by  letter  as  follows :  ^*  I  will  manufacture  the 
wheat,  fiOOO  bushels,  or  any  other  shipment,  and  for  every 
4  bushels  40  lbs.  of  the  quality  shown  me,  I  will  deliver 
one  barrel  of  flour,  to  pass  inspection  in  New  York  or 
Montreal  as  superfine  flour." 

The  plaintiff  alleges  the  shipping  and  delivery  of  wheat 
according  to  sample,  and  avers  for  breach  that  the  defen- 
dant did  not  deliver  to  him  flour  of  the  quantity  or  quality, 
at  the  rate  specified  in  the  contract.  The  defendant  pleads 
non-ossumpeit,  under  which  plea  no  question  now  arises ; 
and  secondly,  that  the  wheat  ^pped  by  the  plaintiff  to  be 
gnmnd  was  not  according  to  the  sample,  but  of  an  inferior 
quality. 

The  evidence  at  the  trial  was  conflicting  as  to  the  quality 
oC  the  wheat,  and  it  riiowed  a  deliveiy  by  the  defendant  of 
flour  of  a  less  quantity  in  proportion  to4he  wheat  delivered 
than  the  contract  required,  and  of  a  quality  which  passed 
inspection  in  a  grade  inferior  to  superfine.  The  verdict 
was  for  the  plaintifil 

A  rule  nisi  was  granted  for  a  new  trial,  on  the  ground 

of  alleged  misdirection,  and  because  the  verdict  was,  as  the 

defendant's  counsel  contended,  contrary  to  the  evidence, 

and  for  exoeaeive  damages. 

The  plaintiff,  in  showing  canae  againatthe  rule,  contended 
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by  hia  coiuisel,  that  he  was  not  only  eatUkd  to  have  it  Itft 
to  the  juiy  whether  in  fact  the  wheat  delivered  to  be 
ground  was  or  was  not  equal  to  the  sample,  but  that  the 
juiy  should  have  been  charged  that  the  contract  was  ia 
effect  one  of  bargain  and  sa|e,.and  that  the  defendant  not 
having  refused  to  receive  the  wheat,  and  havipg  ground  it, 
was  bound  to 'deliver  to  the  plainti^the  quantity  and.qualr 
ity  of  flour  mentioned  in  the  contract,  and  that  be,  should 
not  be  permitted  to  set  up  in  evideope  that  the  wheat  thaa 
aeoepted  and  ground  was  nbt  .eqi^al  to  the  sample ;  that 
4be  defendant's  letters,  writtep  after  Uie  reception  of  the 
wheat,  do  not  repudiate  tbe  contract,  or  declare  the  wheat 
lo  be  inferior  to  the  sample,  but  only  complained  ^ofr  the 
wbeal  beii^  damp,  and  of  the  diffiqulty  of  making  flour  lo 
pass'  as,  superfine  out  of  the  anticipated  quantity  of  wlieat, 
and  'that  after  the  flour  was  made  there  was  still  no, open* 
plaint  >of  the  inferiority  of  the  wheat  to  the  sample,  bat  only 
of  tfae'tlaknpness  <tf  the  wheat,  and  the  consequent diiSkmltf 
of  getting  riit  of  the  smut,  whiolf  smut  ,.hurt  the  colour  oi 
the  flour.  The  plaintifi*'s  counsel  also  argued  that  th^  laal 
of  the  defendant's  having  placed  other  wheat  oa.the  top 
of  the  plaintiff's  wheat  in  the  sapie  chamber  or  reservw 
which  caused  an  admixture,  showed  a  conclusive  acQ^pr 
lanee  of  tbe  wheat  under  the  ponti^act,  and  that  the  jdeliv^qr 
by  the  defendant  of  flour  branded  superfine  showed. 09% 
akisively  his  intention  or  conviction  th^t^up  to  ^hat,ti(ia^  i^ft 
waffbound  by  the  contract^  and  wa9.p»^kssing  tpjact  injits 
performance. 

i  Tbedefendaot'-s  counsel  say  that  he  had  a  rightly  a  d^^<l 
^aige  in  hls-fovor,  because  he  provied  that  .the  floiu  d(?liy« 
eied  was  made  out  of  the  wheat  actually  reqeiv^  a|i(} 
thai  tbe  best  flwr  was  made  which  t,he  quality  and  ,oqsi4tr 
tion  of  the » wheat  f^imitted,  and  that  if  the  flour  .dvl  W^ 
pass  inspection  as  of  the  quality  contracted  for  this  i^ay 
because  of  the  impoBsibility  of  making  floiv  of  that  qv^ity 
from  such  wksat,  and  that  this  should  have  been  left  U^  th^ 
jUiy  ascondnsive  evidence  that  the  wheat  was  not  equal 
to  the  sample :  that  the  defendant's,  notice  ol  the  state  of 
tha  wheat'  was  sufficient  to  rslease  him  from  the  (xmtmct : 


mnmexnon  v.  ejlhvkt*  *     tSl 

Am  his  grinding  the  wheat  was  with  the  plaintiff's  know- 
ledge and  assent :  that  the  defendant  was  not  concluded  by 
the  acceptance  of  the  wheat ;  and  that  if  the  wheat  was  not 
ia  fact  according  to  the  sample,  he  was  not  bound  to  deliver 
floar  of  the  quantity  and  quality  contracted  for :  that  he 
ooold  not  in  law  be  held  bound  to  do  an  impossibility  in 
onakiog  flour  of  a  certain  quality  out  of  wheat  incapable 
of  being  made  into  flour  of  that' quality. 

I  do  not  think  that  this  was.  a  contract  (^bargain  and 

aaie,  for  such  a  contract  would  have  m^ny  consequences 

which  are  not  to  be  derived  from  the  one  before  us ;  for 

e<Ample,  a  change  of  property  upon  acceptance  of  the 

Wheat, 'Whether  it  was  according  to  the  sample  or  not,  a 

liability  of  the  wheat  to  be  taken  in  execution  for  the  debt 

of  the  defendant,  and  a  ehange  of  risk  if  the  wheat  happened 

to  be  destroyed  or  injured  by  fire  ;  and  yet,  from  the  pecu- 

Uai  Winding  of  the  defendant's  letter  which  contains  the 

eoatiact,  in  ^ich  ha  undertakes  to  deliver  one  barrel  at 

floni,  to  pass  inspection  as  superfine,  for  every  four  bushels 

and  forty  pounds  of  the  wheat  equal  to  the  sample,  it  is 

diffieolt  to  say  that  it  would  not  be  a  good  performance  of 

the  contract,  to  deliver  flour  of  the  quantity  and  quality 

oontoacted  fer^  made  froto  other  wheat,  and  even  if  the 

wheat  delivered  had  never  been  ground. 

Thdngh  this  is  not  a  contract  in  the  nature  of  a  bargain 
«ld  eele,  ixisny  of  the  reasonable  rules  attendant  upon  th^ 
construction  of  contracts  of  sale,  may  I  think  be  used  in  a  case 
like  the  present, 'and  it  is  not  necessary  for  this  purpose*  to 
tntoe  out  consequences  or  decide  upon  points  which  do  not 
arise  upon  the  sindple  issue  fOined  between  the  parties. — 
Ihb  plea  Is  admitted  to  be  good ;  it  denies  a  material  alle-' 
gstionf  in  the  declaration  affecting  the  whole  of  the  wheat : 
W9  mttt  iBup(k>se  it  to  be  alleged  on  the  one  hand  that  as 
ift'aitiaigamatioa  of  wheat  it  was  not  equal  to  the  sample, 
and  that  on  the  other  hand  the  plaintiff  alleges  that  as  a 
wMe  the  whekt  was  equal  to  the  sample,  he  undertakee 
to  {»eve  thisr  before  he  can  recover  in  the  present  action. — 
We  have  nothing  to  do  with  questions  as  to  ehange  of  pro- 
perty or  riik,  and  the  delivery  and  acceptance  of  the  wheat, 
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and  the  condnet  of  the  parties,  can  only  be  looked  upon  as 
so  much  evidence  bearing  upon  the  issne  joined. 

We  find  the  impoitant  cases  as  to  contracts  of  sale  of 
goods,  which  can  bear  upon  the  present  question  collected 
in  the  notes  to  Cutler  v.  Powell,  2  Sm.  L.  C.  15.  The 
text  cited  from  Starkies'  N.  P.  seems  the  strongest  authority 
for  the  doctrine  contended  for  here  by  the  plaintiflf's  coun- 
sel :  "  That  where  there  is  a  specific  bai^in  as  to  price 
and  no  warranty,  the  vendee  must,  when  it  is  practicable  to 
do  so  without  prejudice,  return  the  goods,  and  thus  rescind 
the  contract,  and  that  if  he  does  not,  he  must  be  taken  to 
have  acquiesced  in  the  performance  of  the  contract."  Mr. 
Smith  reviews  the  authorities  cited  in  favor  of  Mr.  Starkies' 
position,  and  shows  them  either  to  be  overruled  or  not  ap- 
plicable to  the  extent  of  the  doctrine  laid  down  in  the  text 
But  he  says,  "  that  as  a  rule  of  evidence  it  may  naturally 
enough  be  laid  down^  that  if  a  question  arise  during  an 
action  for  the  price  of  goods,  whethei;  they  did  or  did  not 
correspond  with  the  sample  or  other  description  in  the 
contmct,  the  fact  that  the  vendee  received  and  kept  them 
without  remonstrance  may  fairly  be  urged  to  the  jury  as 
raising  a  presumption  that  they  corresponded  with  the  bar- 
gain." But  it  is  one  thing  to  contend  for  a  presumption  of 
this  sort,  and  another  to  establish  a  rule  of  law.  A  receipt 
in  full  raises  a  strong  presumption  of  payment,  but  it  is 
not  conclusive.  Why  should  the  retainer  of  goods  be 
more  so  ? 

The  cases  cited  in  Mr.  Smith's  notes  regarding  goods 
sold  with  a  warranty,  and  the  late  case  of  Dawson  v.  Col- 
lins, 20  L.  J.  N.  S.  C.  P.  116,  4  Eng.  L.  &  E.  Rep.  338, 
show  that  it  has  been  made  a  question  whether  the  vendee 
can  return  goods  not  corresponding  with  the  virarranty,  or 
even  whether  he  can  refuse  to  accept  a  specific  chattel  not 
equal  to  the  warranty.  But  there  is  no  question  or  doubt 
upon  this  point — namely,  that  the  vendee  is  not  bound  to 
return  or  to  refuse  to  accept ;  he  may  have  his  action  upon 
the  warranty,  or  he  may  give  the  inferiority  of  the  article 
in  evidence  in  reduction  of  the  price,  under  the  general 
issuci  and  his  acceptance  and  retention  of  the  goods  does 
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not  conelttde  him  to  deny  Hff  fact  of  the  goods  equalling 
the  wamnty. 

If  then,  in  the  oase  of  a  sale  by  sample  or  a  sale  upcm  a 
warranty,  the  receipt  or  detention  of  goods  would  not  eon* 
dude  the  vendee,  there  is  no  reason  why  the  defendant 
should  by  the  acceptance  and  manufacture  of  the  wheat  be 
concluded  from  denying  its  equality  to  the  sample.  The 
receipt  of  the  wheat  without  remonstmnce,  (if  it  were  so), 
should  weigh  strongly  against  him.  He  cannot  howeyer 
be  said  to  have  received  it  altogether  without  remonstrance ; 
he  mentioned  in  his  letter  what  was  said  by  the  working 
miUer,  but  then  in  what  he  writes  to  the  defendant  he  does 
not  anywhere  repudiate  his  obligation  to  be  bound  by  the 
contract,  to  deliver  flour  of  a  certain  quantity  and  quality ; 
this,  if  he  intended  not  to  abide  by  the  contmct,  he  should 
in  prudence  have  done,  and  his  not  doing  so  was  proper  to 
be  left  to  the  juiy.  The  plaintiff,  on  the  other  hand,  did  not 
reply  to  the  defendant's  letter  that  he  insisted  upon  the  con- 
tract, but  he  requests  a  sample  of  the  wheat  received  to  be 
kept,  as  he  himself  bought  the  wheat  by  sample,  and  this 
was  for  the  purpose  of  having  recourse  against  his  vendors 
should  the  wheat  shipped  on  bis  account  prove  in  the  end 
inferior  to  the  sample.  In  fact,  it  is  probable  that  the  plain- 
tiff never  himself  saw  the  wheat  in  quantity,  and  was  not 
therefore  in  a  condition  either  to  admit  or  deny  anything 
said  as  to  the  quality  or  condition  of  the  wheat ;  his  letter 
admits  nothing,  and  if  it  denies  nothing,  the  want  of  such 
denial  should  not  be  taken  against  him. 

I  think  that  the  lAture  of  the  transaction — namely,  the 
shipping  a  cargo  of  wheat  from  a  port  on  Lake  Huron,  to 
be  ground  at  mills  on  the  Welland  Canal,  iii  its  course  of 
transmit  to  Montreal  or  New  Yoric— forbids  the  notion,  that 
it  was  the  intention  of  neither  party  that  the  wheat 
should  be  refused  or  returned  by  the  miller  in  case  it  did 
not  answer  the  sample.  The  correspondence  leads  to  the 
same  conclusion ;  but  I  see  nothing  in  the  transaction  or 
in  the  correspondence  between  the  parties  to  prevent  either 
firom  asserting  or  denying  any  proposition  rogarding  the 
quality  of  the  wheat. 
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But,  nevertheless,  the  wan||Df  a  distinct  declaratioa 
the  part  of  the  party  having  the  wheat  in  his  possessicm 
that  he  w^ald  not  hold  it  as  equal  to  the  sample,  was  proper 
to  be  left  to  the  jnry.    His  saying  that  the  wheat  was  Tep* 
resented  to  him  by  his  miller  to  be  delivered  in  a  d&mp 
state ;  his  saying  afterwards  that  the  dampness  prevented 
the  disengagement  of  smut  from  the  wheat,  and  affected 
the  colour  of  the  flour ;  were  neither  of  them  assertions  that 
the.  wheat  did  not  e(j[aal  the  sample ;  but  such  as  they  vfreie 
they  were  left  to  the  jury,  and  the  whole,  I  think,  tended  to- 
prove  that  the  defendant  did  not  consider  that  there  'wam 
such  a  variance  between  the  cargo  and  the  sample  as  xe- 
lieved  him  from  the  performance  of  his  contract.        *   - 

Again :  the  conduct  of  the  defendant  in  placing  a  quantity 
of  other  wheat  on  the  top  of  the  plaintiff's  wheat  in  the 
same  chamber,  so  that  when  the  wheat  was  drawn  o£^  a 
considerable  mixture  took  place,  was  proper  to  be  lefk  to 
the  jury  ia  two  points  of  view,  as  bearing  against  the  defisn-* 
dant    In  the  first  place,  it  put  it  out  of  his  ppwer  absolutely 
to  say  that  the  flour  was  ground  from  the  plaintiff 's  wheat, 
and  thus  any  aigument  to  be  raised  from  the  quality  of  the 
flour  to  shew  that  the  wheat  was  not  equal  to  the  sample 
was  coQsidembly  weakened,  and  he  could  not  afterwaids^^ 
with  certainty,  compare  any  portion  of  the  cargo  received 
with  the  sample  itself ';  indeed,  it  is  not  shown  that  any  poiw 
tion  of  the  cargo  was  pretended  to  have  been  preserved  for 
the  purpose  o(  such  a  comparison  ;  and  moreover,  it  appears 
to  me  that  the  admixture  shown  was  inconsistent  with  any 
other  intention  on  the  part  of  the  defiftidant  than  that  of 
being  boand  to  perform  the  specific  contract.    If  the  defen* 
dant,  because  of  the  inferior  quality  or  condition  of  ,tbei 
wheat  received  by  him,  was  not  bound  to  return  flour  o£ 
the   quantity  and  quality  contracted  for,  he  was,  as  an 
alternativey  at  all  events,  liable  to  return  such  flour  as  the 
wheat  actually  received  would  make,  allowing  for  bis  rea- 
sonable toll  or  profit.    His  mixing  other  wheat  with  that 
of  the  plaintiff  showed  no  intention  of  this  latter  kind, 
for  he  neyer  could  afterwards  say  to  the  plaintiff,  this 
is  the  actual  produce  of  your  own  wheat :  his  conduct,  on 


the  ottber  band,  was  qnite  consistent  with  an  intention  on 
his  part  to  fulfil  bis  specific  nndertaking.  In  acting  tbas, 
with  that  intention,  he  would  be  dealing  simply  with  his 
own  rights,  and  not  making  those  of  another  questionable  or 
tinoertain.  This  was,  in  my  opinion,  a  matter  to  be  left*  to 
the  ooQsideration  of  the  jury,  as  bearing  against  the  defen- 
''4ant  opoB  the  issue  to  be  tried. 

Id  answer  to  this  charge  of  admixture,  it  was  urged  by 
the  defendant's  counsel,  that  the  quantity  of  wheat  super- 
imposed on  the  plaintiff 's  wheat  was  not  sufficient  to  cause 
any  considerable  admixture,  and  that  the  wheat  added  was, 
if  anything,  superior  to  the  cargo. 

This  may  have  been  so ;  but  still  the  fact  of  the  addition  of 
eYen  belter  wheat  would  show  an  intention  to  fulfil  the  con- 
tract, and  the  effect  of  all  the  evidence  was  with  the  jury. 
In  the  third  place,  the  defendant,  in  fulfilment  of  his 
sxpress  contract,  or  of  an  implied  one,  delivered  flour,  in 
barrels,  branded  ^^  superfine ;''  this,  in  my  opinion,  tended 
to  show,  up  to  that  time,  an  intention  to  fulfil  the  express 
contract;  and  if  he  had  such  intention  then,  it  would  bt 
inconsistent  with  his  present  defence,  that  the  wheat,  when 
he  received  it,  was  not  equal  to  the  sample.  Proof  that  the 
wheat  did  not  make  flour  to  pass  inspection  as  superfine 
was  no  proof  that  the  cargo  was  not  equal  to  the  sample, 
though  it  might  be  evidence  of  the  defendant  having  under- 
taken what  he  could  not  perform,  which  would  neither 
relieve  him  from  his  undertaking  nor  affect  the  issue  to  be 
tried.  I  do  not  think  that  the  fact  of  delivery  of  the  flour 
I  thus  branded  was  by  any  means  conclusive  upon  the  de- 

(  (pndam,  but  I  am  of  opinion  that  the  delivery  of  flour  sp 

branded  was  very  proper  to  be  left  to  the  jury  as  more  or 
less  making  against  the  defence  set  up. 

I  do  not  understand  that  my  brother  McLean  did  more 
than  to  leave  these  factp  to  the  jury»  and  I  cannot  think  his 
charge  wrong,  and  I  do  not  think  the  verdict  against  evi- 
dence, for  upon  the  direct  point  in  issue  there  was  evidence 
I  on  both  sides,  and  there  was  very  positive  testimony  given 

I  on  the  part  of  the  plaintiff  in  support  of  his  allegation  that 

^  tbe  wheat  was  equal  to  the  sample. 

S  F  VOIi.  II. 
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Even  if  the  defendant  had,  upon  the  reception  of  tbe 
wheat,  (which  reception  I  think  was  proper,  whether  tbe 
wheat  was  equal  to  or  inferioi^  to  the  sample^)  written  to  tbe 
plaintiff  to  apprize  him  that  the  wheat  was  inferior,  tbe 
alleged  inferiority  of  the  wheat  would  still  be  a  question 
for  the  jury,  upon  the  evidence.  His  not  having  distinctly 
and  positively  so  written,  made  against  him — to  what  exteot 
I  cannot  say  ;  that  was  for  the  consideration  of  the  juiy. 

I  think,  therefore,  that  the  defendant  cannot  prevail  on  the 
grounds  of  misdirection,  or  because  the  verdict  was  con- 
trary to  evidence  ;  but,  from  the  learned  judge's  notes  it  is 
manifest  that  there  was  a  miscalculation  of  the  amount  of 
damages.  No  vindictive  damages  were  claimed.  The 
damages  intended  were  merely  founded  on  calculation,  and 
can  be  ascertained  now  quite  as  well  as  before  another  jury. 
If  the  plaintiff  be  satisfied  to  reduce  his  verdict  to  the  actual 
damages  sustained,  as  we  have  calculated  them,  I  think 
the  rule  should  be  discharged;  If  not,  the  rule  should  be 
made  absolute  on  the  ground  of  excessive  damages,  upon 
payment  of  costs. 

McLean,  J.,  concurred. 

SliNNET,  Administratrix,  v.  Morlet. 

In  an  action  on  the  caee  under  tbe  provincial  statute  10  &  tl  Vict.  cai>.  6, 
brought  by  an  administratrix  fornegligently  causing  the  death  of  the  plaintiff's 
intestate,  tbe  declaration  stated  that  at  the  times  when,  &c.,  the  defenrfanl 
was  ]M)sseBsed  of  a  close,  and  one  T.  A.  was  possessed  of  another  closer 
adjoining  the  defendant's;  that  upon  defendant's  close  a  wall  was  stand- 
ing, which  before  and  at  the  times  when,  &c.,  was  to  the  knowleds^of  the 
defendant  in  a  dilapidated  and  dangerous  state,  and  leaning  towards  the  close 
of  T.  A.  By  reason  whereof  it  became  the  duty  of  the  defendant  to  lake  reaaoii- 
able  precautions  to  prevent  the  wall  from  falling;  but  that,  well  knowing  the 
premises,  he  wrongfully  permitted  the  wall  to  remain  in  that  state,  and  that 
afterwards,  by  reason  of  such  neglect,  and  while,  &c.y  the  said  wall  fell  upon 
the  close  of  T.  A.,  and  in  falling  killed  the  intestate,  who  was  then  lawfully 
in  the  said  close  of  T.  A;  The  defendant  pleaded  '*  not  guilty.''  Upon  Xht 
trial  the  jury  found  a  verdict  for  the  plaintiff,  and  the  Court  discharged  a  rule 
nisi  for  a  new  trial — holding  that  the  declaration  disclosed  a  legal  liability  in 
the  defendant,  and  that  the  evidence  (which  is  set  out  below)  warranted  the 
conclusion  to  which  the  jury  had  come.  SembU,  that,  under  this  issue,  the 
defendant  was  at  liberty  to  show  that  the  accident  was  caused,  either  wholly 
or  in  part,  by  the  negligence  of  the  intestate,  or  of  others,  for  whom  the  defen* 
dant  was  not  responsible,  and  that  a  reasonable  time  for  repairing  the  wall  had 
not  elapeed  before  tbe  occurrence ;  and  that,  supposing  the  slate  of  the  wall  as 
alleged  in  the  declaration  to'  be  admitted  in  the  pleadings,  yet  the  defendant 
might,  nevertheless,  in  evidencer  show  its  actual  condition,  as  bearing  upon  the 
question  of  negligence. 

Declaration  dated  16th  September,  1851. 

The  plaintiff  declares,  for  that  before  and  at  the  time  when 
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fcc«9  defendant  was  possessed  of  a  close,  in  the  city  of  Kings- 
ton, and  that  Thomas  Askew  was  possessed  of  another  close, 
adjoining  the  defendant's  said  close,  and  UhaC  there  was 
standing  and  being  in  and  upon  the  said  close  of  defendant 
a  large  wall — to  wit,  one  hundred  feet  long,  twenty-five  feet 
high,  and  two  feet  thick— of  defendant's,  near  to  and  almost 
adjoining  the  said  close  of  Askew — to  wit,  ten  inches  from 
the  Y^esl  side  thereof  and  running  parrallel  with  the  said 
west  side  ;  which  said  wall  was  for  a  long  time  before,  and 
at  the  said  time  when,  &c.,  in  a  ruinous,  dilapidated,  unsafe, 
inaecnre,  insufficient  and  dangerous  state,  and  inclining  and 
bearing  in,  upon  and  towards  the  said  close  of  Askew,  of 
which  defendant  had  notice.  ( Whereupon  it  became  and  was 
defendant's  duty  to  take  reasonable  precautions  and  care  to 
prevent  the  said  wall  from  falling  over  and  giving  way,  or\ 
to  remove  and  pull  down  the  same.)    Yet  defendant,  well 
knowing,  &c.,but  disregarding,  and  carelessly,  wrongfully, 
and  negligently,  and  by  his  order,  wrongful  act,  neglect  and 
default,  suffered  and  permitted  the  said  wall  to  remain,  con- 
tinue and  stand,  and  to  be  in  and  upon  his  said  close  in  the 
said  state,  contrary  to  his  duty,  until  (as  afterwards  men- 
tioned) a  large  portion  gave  way  and  fell  over :  that  the  in- 
estate,  whilst  the  said  wall  was  so  standing  in  such  state  as 
aforesaid,  by  defendant's  wrong  and  neglect,  as  aforesaid — 
to  wit,  on,  &c. — having  lawful  occasion,  &c.,  entered  on  the 
said  close  of  Askew,  and  was  transacting  his  lawful  busi- 
ness there,  as  he  lawfully  might ;  when,  by  the  wrongful 
act,  neglect  and  default  of  defendant  in  suffering  and  per- 
mitting the  said  wall  to  stand  and  remain  in  and  upon  his 
said  close,  in  the  state  and  condition  aforesaid,  a  large  por- 
tion— to  wit,  fifty  feet  thereof — gave  way  and  fell  into  and 
upon  the  said  close  of  said  Askew,  at  the  place  where 
said  intestate  was,  &c.,  and  that  the  said  wall  in  falling 
strack  him,  whereby  he  was  greviously  injured,  and  within 
twelve  months  before  suit  died  of  such  injury,  &c.,  to  plain- 
tiff's damage,  as  administratrix,  of  500/.,  wherefore  for  self, 
as  widow,  and  a.son  of  deceased,  she  brings  her  suit,  &c. 
Plea,  dated  25th  September,  1851 — that  defendant  is  not 
,   goilty  of  the  said  supposed  greivances  above  laid  to  his 
charge,  or  any  or  either  of  them,  or  any  part  thereof,  in  man- 


HB  CfOMttOl^  PLKA9,  HILAtr  TtRM,  15  Tlfc. 

ner  and  foirm  as  the  plaintifThath  above  thereof  tomplnine^d 
against  him :  concluding  to  the  country ;  similiter  and  issae. 
The  case  'was  tried  before  Macaulay,  C.  J.,  when  a  ver- 
dict was  tendered  for  the  plaintiff,  with  751.  damages. 

It  was  in  evidence  that  the  defendant  and  Mr.  Aske^w 
possessed  adjoining  closes,  on  Princess  street  in  the  city  of 
Kingston  :  that  some  years  ago  (how  many  not  appearing^) 
Askew  bad  erected  buildings  on  his  close,  including  a 
wooden  rough-cast  kitchen  at  the  extremity  of  his  land,  next 
adjoining  the  defendant's,  but  retired  some  distance  from 
the  public  street :  that  such  kitchen  was  built  upon  a  stone 
foundation,  running  lengthways,  parrallel  to  and  adjoining 
the  defendant's  close,  and  being  about  three  feet  from  the  top 
to  the  bottom  (of  which  about  eighteen'or  twenty-four  inches 
was  above  the  surface  of  the  ground),  and  sixteen  inches 
thick  :  that  a  chimney  was  also  erected  therein,  the  back  of 
which  rested  on  the  wall  next  to  the  defendant's  close  :  that 
afterwards,  in  the  year  1847,  the  defendant  erected  a  store  or 
warehouse  on  bis  land,  one  end  of  whit^h  was  a  lime-stone 
gable,  or  wall,  placed  at  the  extremity  of  his  close,  adjoin** 
ing  and  against  the  kitchen,  &c.,  of  Askew;  such  wall  being 
twenty  or  thirty  feet  long,  twenty-five  feet  high  from  the  bot- 
tom, two  feet  thick  for  the  first  ten  or  eleven  feet  of  the  eleva- 
vation,  and  eighteen  or  twenty  inches  for  the  residue ;  it 
supported  the  ends  of  some  of  the  joists  placed  in  the  build- 
ing, and  which  may  have  tended  to  bind  it  artd  aid  in  its 
support  or  Btabilityii   that  in  April,  1861,  a  fire  occurred 
accidentally — not  shewn  to  have  commenced  on  the  defen- 
dant's premises — and   with  many  others,  consumed  the 
buildings  on  both  closes,  including  the  kitchen  on  the  one 
and  the  store-house  on  the  other,  but  leaving  the  chimney 
of  the  kitchen  and  the  gable-wall  of  the  store  both  sland"- 
ing :   that  at  first  the  defendant's  wall  was  not  consid- 
ered materidly  injured  or  in  danger*  of  falling,  and  the 
defendant  had  contemplated  and  made  some  arrangements 
towards  rebuilding  and  ietaining  this  wall,  but  toothing 
had  been  done  to  it  at  the  time  of  the  accident :  that, 
after  the  fire.  Askew  contracted  with  buildeirs  to  etfect 
new  houses  on  his  close,  extending   along  the   line  of    * 
the  old  kitchen  and  adjoining  the  defendant's  clo«e  :  that 
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tbe   ccmtrac^ors  and  work^men,  in  the  month   of  Jnne^ 
removed    the  rubbish  caused  by  the  fire,   and  made  tbe 
Decessaiy  excavations  for  the  new  building :  that,  among 
other  things,  they  took  up  the  old  kitchen  foundation,  and 
took  dovrn  the  chimney,  and  excavated  for  the  newfounda- 
tiiHi  to  the  lock,  being  several  feet  below  the  surface  :  that 
the  plaintiff's  husband  was  a  foreman  in  these  works ;  and 
that,  ivhile  employed  in  digging  for  tbe  new  foundation, 
Bear  the  spot  where  the  chimney  had  stood  (and  which  hlid 
ooly  been  removed  the  day  before,  or  partly  the  day  before 
and  T>aTlly  on  that  day)  a  large  portion  of  the  defendant's 
wall  suddenly  gave  way — ^breaking  off  several  feet  from  the 
groond,  on  both  sides  of  where  the  chimney  had  stood — and 
Mliog  over  upon  that  part  of  Askew's  close  Where ,  the 
intestate  was  employed,  killed  him — his  death,  so  caused, 
forms  the  ground  of  the  present  action  i  that  the  defen- 
dant's wall  inclined  or  leaned  towards  Askew's  close ; 
that  it  had  obviously  become  insecure  and  unsafe,  and 
that  the  defendant  had  notice  or  knowledge  of  its  dan- 
gerous condition  some  time  before,  and  especially  on  the 
day  of  and  a  few  hours  before  its  fall,  when  he  was  re- 
quested to  remove  it,  or  to  consent  to  its  being  taken  down, 
and  had  declined,  relying  upon  the  opinion  of  his  architect, 
who,  he  said,  had  assured  him  that  it  was  safp. 

It  (was  represented  by  the  mason  who  built  this  wall 
(and  who  was  called  by  the  defendant)  that  it  was  erected 
cm  the  solid  rock — three  feet  10  inches  below  the  surface, 
but  not  plumb,  having  been  built  to  the  kitchen,  &c.,  of 
Askew — ^the  foundation  wall  of  which,  the  defendant  alleged 
(at  the  time  the  work  was  being  done)  encroached  upon  his 
limit,  wherefore  several  Inches  in  the  thickness  of  the  defen- 
dant's wall,  next  adjoining  Askew's^  were  laid  and  rested 
upon  such  foundation  wall,  and  which  therefore  must  have 
been  wider  than  the  main  sill  of  the  kitchert  :  that  the 
saperstructure  was  raised  against  or  made  to  conform  to  the 
kitchen  and  chimney,  which  not  being  perpendicular,  but 
leaning  out  towards  the  defendant's  close,  caused  the 
defendant's  wall,  in  its  original  construction,  to  curve  in- 
wafds^  and,  in  wme  measure,  to  present  a  concave  surface 
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next  to  Askew's  cloee — bat  it  was  asserted  that  it  did  not 
test  against  his  kitchen  or  chimney  nor  receive  any  8nppK>rt 
therefrom :  that,  in  consequence  of  the  above,  the  defen- 
dant's wall,  after  the  fire,  had  the  appearance  of  leajming 
toward's  Askew's  close. 

It  was  farther  in  evidence  that,  in  the  course  of  their 
operations,  Askew's  men  had  taken  up  all  the  old  kitchen 
foundation,  including  that  part  of  it  on  which  the  defen- 
dant's wall  had  been  partially  rested,  and  witnesses  called 
for  the  defendant  attributed  its  fall  to  )hat  cause.     Wit-* 
nesses  on  the  plaintiff's  behalf  however  denied  that  the  e:s- 
cavations  they  bad  made  weakened  the  wall,  or  facilitated 
or  hastened  its  fall,  alleging  that  it  had  been  built  loosely 
on  the  side  next  the  kitchen,  which  caused  it  to  settle  or 
incline,  after  the  fire,  over  upon  Askew's  close  ;  and  they 
denied  undermi|^ing  it,  or  that,  in  their  opinion,  it  fell 
owing  to  the  removal  either  of  the  chimney  or  foundation 
wall  of  the  kitchen. 

There  was  no  proof  that  the  defendant  was  aware  of 
Askew's  men  having  removed  any  portion  of  the  substratuih 
of  his  wall,  if  in  fact  they  had  done  so. 

Kirkpatrickl  Q.  C,  for  defendant,  obtained  a  rule  calling 
on  the  plaintiff  to  show  cause  why  such  verdict  should  not  be 
set  aside  and  a  new  trial  had,  without  costs,  as  being  con- 
trary to  law,  evidence,  and  the  judge's  charge. 

QUierdeeve  showed  cause,  and  contended  that  the  plea 
of  not  guilty,  denied  only  two  facts  :  1st,  that  the  wall 
fell ;  and  2nd,  that  it  killed  the  intestate ;  and  yet  it  was 
left  more  broadly  to  the  jury  and  in  favour  of  the  defendant : 
that  the  inducement  was  all  admitted.  Taverner  v.  Little, 
5  Bing,  N.  S.  628,  and  Frankum  v.  Earl  Falmouth,  2  A.  &  £. 
452,  show  the  effect  of  not  guilty  in  case  ;  that  the  wall  was 
defendant's,  on  bis  close,  dilapidated,  and  the  intestate 
lawfully  in  Askew's  close — Hawkeshaw  v.  The  District 
Cotuicil  of  Dalhosiue,  7  U.  C.  R.  590  :  that  Askew  could 
have  maintained  an  action  against  defendantfor  a  nuisance 
before  the  wall  fell,  by  reason  of  its  hanging  over  on  his  close. 
Regina  v.  White,  1  Bur.  337 — ^^what  constitutes  a  nuisance  \ 
and  that,  even  if  the  wall  had  been  weakened  by  Askew,  it 


KINNBT)    ADMINISTBATRIX,   V.    MOBLKT.  231 

was  immaterial. — Peyton  v.  The  Mayor  of  London,  9  B.  & 
C.  725  ;  Wyatt  v.  Harrison,  3  B.  &  Ad.  871 ;  Partridge  v. 
Scott,  3  M.  &  W.  220 ;  2  Roll.  Ab.  564. 

KirkptUrick^  in  reply,  referred  to  Holding  v.  The  Liveiv 
pool  Gas  Co.,  Id  L.  J.  (1846),  as  to  the  pleadings,  and  also  to 
10  Ja.  883  S.C;  andcontendedthatif  the  act  of  the  deceased 
or  Askew  contributed  towards  the  fall,  it  was  a  good  (defence 
and  proveable  under  the  general  issue. — Bridge  v.  the  Grand 
Junction  R.  W.  Co.,  3  M.  &  W.  244 ;  and  he  relied  upon  the 
proof  that  Askew  had  undermined  the  wall,  as  showing  that 
all  the  fault  was  not  on  defendant's  part :  that  had  Askew 
entered  defendant's  close  and  thrown  down  the  wall,  the 
defendant  might  have  prosecpted  him  therefor  in  trespass, 
and  that  shows  the  present  action  not  tenable. — 2  Roll  Ab. 
565,  Com.  Dig.,  action  on  the  case  for  nuisance  (A) ;  Shigs- 
by  v.  Barnard,  1  Roll  R.  430  ;  Roberts  v.  Read,  16  East, 
215;  Jones  v.  Bird,  513  B.  &  A.  837 ;  Sutton  v.  Clarke,  6 
Taunt,  29, 3  Wil.  461,  2  W.  B.  924  S.  C. ;  Hide  v.  Thorn- 
borough,  2  C.  &  K.  250 ;  Hutton  v.  London  R.  W.  Co.,  18 
L.  J.  C.  P.  344;  19  L.  J.  Ex.  170,  273,  291 ;  Chauntler  v. 
Robinson,  4  Ex.  R.,  163 ;  Deane  v.  Clayton,  7  Taunt,  489 ; 
Dodd  V.  Holme,  1  A.  &;  E.,  493.     In  point  as  to  negligence 
being  found  by  the  jury,  1  C.  &  J.  20 ;  Embrey  v.  Owen, 
16  Ju.  638  ;  20  L.  J.  Ex.,  212 :  Payne  v.  Rogers ;  Dawson 
V.  Moore,  7  C.  &  P.  25 ;  Mumery  v.  Paul,  2  D.  &  L.  585 ; 
Nonris  v.  Daniell,  4  Man  &  Scott,  383  ;  Proctor  v.  Harris, 
4  C.  &  P.  337. 

Maca0lat,  C.  J. — ^This  is  an  action  on  the  case  found- 
ed upon  the  provincial  statute*  10  &  11  Vic.  ch.  6,  which 
enacts  that  whensoeverthe  death  of  a  person  shall  be  caused 
by  wrongful  act,  neglect  or  default,  such  as  would  (had 
death  not  ensued)  have  entitled  the  party  injured  to  main- 
tain an  action  and  recover  damages  in  respect  thereof,  then 
the  persons  who  would  have  been  liable,  shall  be  liable  to 
an  action,  at  the  suit  of  the  administrator  or  executor  of  the 
person  deceased  ;  wherefore  the  test  is  whether  the  intestate 
could  have  sustained  an  action  had  he  only  sustained  a 
bodily  injury,  not  mortal. — Armsworth  v.  South-Easiern  R. 
W.  Co.,  11  Ju.  758;  Tucker  v.  Chaplin,  2  C.  &  K.  730. 
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It  is  proper  to  disUngaiiib  between  actions  on  the 
and  of  trespass  vi  el  ormta,  also  between  cases  of    tort 
founded  on  malfeazance  or  misfeazance,  where  a  wrongful 
act  is  alleged,  and  those  founded  on  nonfeazance  wheie  a 
breach  of  duty  is  averred ;  so,  likewise,  between  cases  in 
which  the  owners  of  houses,  walls  &c.|  are  plaintiffs,  com- 
plaining of  injury  thereto  by  roisfeazance  or  nonfea^uuice, 
an^ounting  to  actionable  neglect  on  the  part  of  others,  and 
those  in  which  the  owners  are  defendant's,  charged  'witb 
culpable  negligence,  in  relation  to  the  houses,  walls,  &cu,  in 
their  possession.   The  present  is  an  action  of  the  last  men- 
tioned kind* 

The  plaintiff,  by  way  of  inducement,  states  the  iiacra 
relied  upon  as  creating 'the  defendant's  duty,  and  then 
alleges  a  breach  of  that  duty  and  the  consequential  injury. 
The  facts  stated,  as  creating  the  duty,  are  the  defefidsmt's 
possession  of  the  close  adjoining  the  close  of  Askew,  on 
which  was'standing  a  wall  (of  what  materials  not  alleged), 
Bear  to  and  next  adjoining  Askew's  close,  which  wall  was 
ruinous,  dilapidated,  &c.,  and  inclining  and  leaning  in  and 
towards  the  last  mentioned  close,  of  which  th^  defendant 
had  notice,  whereupon  it  became  and  was  his  duty  to  (xe* 
vent  its  falling  over  (not  saying  on  Askew's  close),  or  giving 
way  I  or  to  remove  or  pull  it  down.  The  breach  of  such  duty 
is  stated  to  be  that  the  defendant,  wrongfully  and  negli* 
gently,  suffered  and  permitted  the  said  wall  to  remain,  con* 
tinue  and  stand  in  and  upon  his  said  close  in  that  state, 
until  a  large  portion  gave  way,  and  fell  down  into  and  upon 
the  said  close  of  Askew,  and  struck  and  killed  the  intes^ 
tate,  who  was  at  the  time  lawfully  in  the  last  mentioned 
close.  The  only  plea  pleaded  is  not  guilty,  denying  sueh 
breach  of  duty  or  negligence ;  that  is,  it  denies  that  the 
defendant  wrongfully  and  negligently,  &c«,  suffered  and 
permitted  the  said  wall  to  remain,  continue  and  stand,  in 
and  upon  bis  close,  in  the  state  alleged,  until  and  when  a 
large  portion  fell. 

The  case  of  Brown  v.  Mallett,  4  C.  B.  600,  shows  that 
the  allegaton  of  duty  will  not  aid  the  declaration,  or  supply 
the  want  of  faclsfrom  which  such  duty  can  be  inferved  in 


law--— being  looked  upon  ai  a  mere  at^erment  of  matter  erf* 

law  or  legal  liabilitj  as  following  apon  the  fiicts  staged,  so 

fbmt  it  id  tiseless,  when  the  d^ctaratioti  is  insilffleient,  and 

superfluoas  when  it  is  sufficient  without  it. — Seynionr  v^ 

Maddoit,  le  Law  Time*  Q.  B. ;   and  see  ToiHrler  v.  Chad- 

Wick^  S  Bing.  N.  8.  ^$4 ;  Prelstley  t.  Fowlef,  9  M ;  &  W* 

1 ;    and  Parnaby  v.  The  Lancaster  Canal  Co.,  11  A.  &  E. 

Sf  S.     In  like  imtnn^r,  the  allegation  that  the  defendant's 

eondtk^  ^as  wtofigful,  does  not  €inhadee  the  forbc^  of  ihb 

charge  that  it  wa«  negligeflt.-^Regina  f .  Leeds  and  Litep- 

poo\  Cdtial  Co.,  e  A.  &  E.  6d7 ;  16  East.  2W;  Frankum  ▼. 

Earf  of  Falmotith,  2  A-  &  E.  482 ;  Powell  v.  Btadbnty,  T 

C.  B.  301.    Ndr  is  it  cledr  that  notice  is  tnateiial,  if  thtf 

di^fendant  was  boiind  to  pvevent  the  wall  {twa  falling. 

But  the  declaration  is  taken  to  aslcribe  the  whole  ifijtiiy  to 

(be  defendant's  negligetic^— per  Lord  Ablnger  in  Gough  V. 

Btyan,  2  M.  fc  W.  773.    The  safflciency  of  the  declamtionj 

and  the  defendant's  fespofnslbilif;^  as  being  possessed  of  the 

dose  in  which  the  -^M  stood  at  the  extremity  of  sddb 

dose,  foi"  damage  ot  injury  arising  thefefrom  to  the  ddjoia. 

xng  close,  of  to  persons  lawfully  therein,  if  atlributctble  \d 

positive  hegiect  on  hier  patt,  though  not  constituting  also  a 

public  nuisance,  has  not  been  denied ;  and  I  find  no  teason 

to  doubt  bis  liability  if  a  case  of  negligence,  as  laid,  was 

legally  estaUisfaed  against  bim.^^Rose  v.  Orores,  5  M.  ft 

6.  61S ;  Vanghao  v.  Menlove,  S  B.  N.  S.  468;  7  C.  ft  P. 
6«5  9.C. ;  Witle  v.  Hague,  2  D.  ft  R.  SS ;  Sybray  v.  White,  1 
M.  ft  W.  4«6  ;  Aldrfdge  V.  The  Ofeat  Western  R.  W.  Co., 
»M.  ft  O.  615;  Barnes  v.  Ward,  2  C.  ft  K.  661 }  Sly  v. 
Edgely,  9  Esp.  6;  Broom's  legal  maxims,  160,  where 
tAaoy  of  the  eases  Kre  eoUecfed ;  1  Stnith's  Leading  Cades, 
lIlO;  add  dee  20  Yin.  Ab.  514;  Bdoth  v.  Wilson,  1  B.  ft 
AI.  59 ;  Reghia  v.  Wattson,  2  Ld.  Raymond,  856 ;  Tenant 
▼.  Goldwin,  6  Mod.  811;  1  Sal.  21  9.  C. ;  ib.  860,  IS. 
C. ;  Holt,  506  S«  C. ;  2  Ld.  Raymond,  1089,  S.  C. ;  11  Mod. 

7,  Anon ;  Vin.  Ab.  Actions  Case  N.  C.  149  ;  1  Sid.  167 ; 
Fcytbn:  r.  Lord  Mdyor  of  Lbndon,  0  B.  ft  C.  725 ;  Pomfret 
f.  Ricl^ft,  I  Saund.  822  i  Wyatt  y.  Hatilson,  8  B.  ft  Ado. 
871 ;  Bridge  v.  Grand  Jutoetiou  R.  W.  Co,  8  M.  ft  W.  224 ; 
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woold  be  vepplied.  The  alleged  negligenee  w»«  to  be 
teited  It*  determiniog  whether  the  wall  was  in  fact  itt  sueb 
a  dangsfous  state  that  the  defeodant  was  inexcusable  and 
heedless  in  penrnttiog  it  to  contique  in  such  state,  at  the 
risk  of  its' falling  over  upoa  Askew's  close  aod  doing  dam-!^ 
age  there ;  or  whether  it  was  to  oonunon  observation,  or  ao 
iar  as  he  was  proved  to  have  known,  appaieotly  firni  and 
stable,  so  that  a  pian  of  judgment  and  prudence  might  ho 
exonerated  fnom  blame  in  saffering  it  to  remain,  in  the  cook 
fidence  that  fbere  was  no  immioent  danger  of  its  falliog. 
The  defendant's  negligenpe  was  to  be  estid)li8hed  by  shew- 
ing the  positive  state  of  the  wallv  and  his  knowledge  thefeof 
in  due  time  to  have  prevented  its  fallings  where  and  as  it 
did ;  in  reference  to  which,  the  excavations  made  in  Aske  w'a 
close,  the  extent  and  effect  thereof  on  the  defendant's  wall,, 
and  defendant's  knowledge  or  notice  thereof,  were  faei# 
material  and  relevant. — Dodd  v.  Holme,  1  A.  ft  E«  493 ; 
Daniells  y.  Potter,  4  C.  ft  P.  263 ;  Yaughan  v.  Menlove,  3 
Bing.  N.  S.  468 ;  Aldridge  v.  The  Great  Western  Railway 
Co.,  1  M.  &  6.  fi65. 

In  the  present  case,  the  deelamtion  does  not  allege  thai 
the  wall  was  in  danger  of  falling ;  and  it  appears  to  me  the 
charge  of  negligence  depended  upon  the  danger  to  which  its 
fall  was  threatened  (depending  of  course  upon  its  aotaal 
condition),  together  with  opportunity  to  the  defendant  to 
have  seoured  it,  after  it  became  in  a  state  so  hazardous, 
and  that  such  facts  were  involved  in  and  open  to  enqniiy 
and  proof  under  the  plea  of  npt  guilty. 

Under  the  eireumstanoes  in  evidenee,  Askew  might  hawa 
been  a  plaintiff,  complaining  of  the  defendant  for  snflering 
the  wall  to  fall  in  his  dose  (a),  or  the  defendant  might  hava 
been  a  plaintiff,  eompfoijitngof  Askew  ibrnnderminiagtha 
wall,  whereby  it  fell.  The  analogy  between  an  aeiiea 
biougbtby  Askew,  espacially  had  he  beenpersoaaUyinjaied, 
and  the  present,  is  obvions ;  in  such  a  case,  as  in  the  pie* 
sent,  it  would  have  been  for  an  alleged  biieaoh  of  du^,  et 

(a)  €iD. .T«s.  t04 ;  1  Ld. Ravmond,  167;  2  Yin.  Ab.  13 PI.  )6;  ST.  R. ti; 
A.&E.534;  2M.  &W.424iYM.&W.483;  5M.&W.437;  7  M.&W. 


kgal  obligation^  on  the  defendant's  part ;  had  the  -defen- 
dant beea  a  plaintiff,  as  suggestedi  the  event  of  this  trial 
aliowa  that  be  would  have  failed  in  bis  action.  It  was  not 
at  the  trial  pretended  tbat  the  defendant  threw  down  the 
wmlly  <NP  by  any  wilful  act  of  his  caused  it  to  be  dilapi- 
dated or  hastened  its  fall,  but  the  state  of  the  wall  was 
pioTed,  ivhetber  in  issue  or  not ;  and  the  defendant's  know- 
ledge thereof^  and  the  duty  alleged,  and  the  defendant's 
negleet  thereof,  were  inferred  from  such  facts,  however 
the  dilapidated  state  of  the  wail  might  have  been  occa- 
aioaed*  The  breach  of  duty  being,  not  that  the  defendant 
did  not  take  down  the  wall  or  strengthen  it,  but  that  he 
knowingly  permitted  it  to  stand  in  the  condition  proved^ 
until  it  fell  and  killed  the  intestate* 

It  was  not  relied  upon  as  a  defence  that  the  fall  was  attri- 
batable  to  any  immediate  or  contemporaneous  act  or  agency 
sf  the  deceased,  or  that  he  was  himself  negligent  or  to 
blame,  or  wanting  in  due  and  reasonable  precaution,  to 
avoid  the  danger  at  the  moment  of  the  fall ;  if  it  had,  I  think 
the  authorities  fully  establish  that  his  conduct  at  tbat  crisis 
nught  have  been  proved  under  the  general  issue,  as  showing 
that  the  whole  injury  was  not  attributable  to  the  defendant ; 
bat  the  defence  was  rested  upon  the  ground  that  the  intes- 
late  and  others,  in  Askew's  employment,  by  previous  acta 
of  theirs,  in  Askew's  close,  especially  in  excavating  under 
a  portion  of  the  defendant's  wall,  had  weakened  it  and  had 
thereby  materially  and  immediately  contributed  towards  its 
fall  at  the  time  it  fell,  whereupon  the  defendant  was  not 
lesponaiUe  for  the  consequences,  and  I  am  disposed  to  think 
the  inteatate's  agency  in  previously  withdrawing  the  sup- 
port of  the  waUt  If  be  did  so,  was  admissible,  as  showing 
that  the  aacident  occurred  not  from  the  negligent  nonfeaa- 
ante  of  the  defendant  but  the  active  misfeazanoe  of  the 
iotoatale  end  other9* — Yanderplank  v.  Miller,  1  M.  &  M. 
WO ;  Massey  v,  Goyner,  4  C.  tc  P.  161 ;  Randleson  v,  Mui^ 
ny,  8  A.  6  E.  109 ;  Allen  v.  Hey  ward,  720  B.  975 ;  Tucker 
V.  Chaplin,  tC.kK.  730. 

The  plaintiff's  counsel  eonteeded  tbat  the  only  plea 
pllade4  did  nek  put  in  iseoe  the  state  or  haxerdoaa  condition 
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of  the  wall,  nor  the  cause  thereof,  nor  of  its  fall  (ail  of  which 
not  being  traversed  in  terms  were  admitted),  bat  that  the 
only  facts  in  issue  were  the  defendants  knowledge  of  its 
weak  and  insecure  state,  with  a  reasonable  time  to  have 
repaired  or  removed  it,  and  that  by  whomsoever  and  bo^^- 
soever  rendered  unsafe,  it  would  be  his  wilful  neglect  and 
default  if,  after  due  notice  and  a  reasonable  time,  he  failed 
to  adopt  the  necessary  steps  to  prevent  its  falling  over  on 
Askew's  close.    On  the  other  hand,  the  defendant's  counsel 
urged  that  in  exoneration  of  himself  from  the  imputed 
neglect,  he  might  show  that  the  intestate  had  assisted  itt 
weakening  the  wall  and  hastening  its  fall,  and  that  he  was 
not  bound  to  guard  against  the  consequences  of  such  con- 
duct; in  short,  that  it  repelled  the  negligence  alleged.     The 
case  presented  itself,  therefore,  in  two  aspects :  one  upon 
the  assumption  that  Askew's  workmen  had  done  nothing 
in  his  close  to  hasten  the  fall  of  the  wall ;  the  other,  that 
they  had,  and  further,  that  in  so  doing,  they  had  not  con* 
fined  themselves  strictly  within  the  limits  of  Askew's  close, 
but  had  encroached  upon  the  defendant's.     In  leaving  it  to 
the  jury,  I  said  that  if  they  thought  the  defective  slate  of 
the  wall  and  its  fall  were  attributable  to  acts  of  the  deceased 
and  others,  and  not  to  the  acts  or  omissions  of  the  defendant, 
he  was  not  liable,  nor  if  the  fall  at  the  time  it  fell  was 
partly  attributable  to  both — ^that  is,  if  both  were  in  fault. 
The  verdict  under  my  charge  must  be  taken  to  import  that 
in  the  opinion  of  the  jury  all  the  fault  was  on  the  defen- 
dant's part.    Whether  a  reasonable  time  had  elapsed  after 
notice  to  the  defendant  was  not  expressly  made  a  point 
with  the  jury,  but,  so  far  as  material,  it  was  involved  in  the 
more  general  question  submitted  to  them — namely,  whether 
the  accident  was  to  be  ascribed  to  the  defendant's  omission 
or  default  exclusively — ^which  was  treated  as  the  gist  of  the 
cause.    It  was  made  a  question  whether  the  neglect  or 
default  was  all  on  the  defendant's  part,  or  whether  the  cause 
of  the  injury  was,  in  any  material  degree,  attributable  to  the 
act  or  neglect  of  the  intestate  or  others,  for  whose  conduct 
the  defendant  was  not  responsible — this  point  depending 
upon  the  fact  whether  Askew's  men  bad  injured  the  wall, 
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in  which  event  it  would  have  been  incumbent  upon  them 
to  have  shored  it  and  prevented  its  fall,  and  not  upon  the 
defendant. — Com.  Dig.  actions  on  the  case,  B.  4 ;  2  H.  B. 
527 ;  Sills  v.  Brown,  7  C.  &  P.  601 ;  Coldridge,  J.,  told  the 
jury  the  question  was  whether  the  piaintiff/by  his  negli- 
gence, substantially  contributed  to  the  occurrence^  and  not 
merely  to  the  amount  of  the  injury.    And  see  Raisin  v. 
Mitchell,  9  C.  &  P.  613  ;  Pontifex  v.  Wilkenson,  1  C.  B.  75. 
Neither  was  the  question  of  disputed  boundary  gone  into 
at  the  trial,  but  the  case  was  disposed  of  on  the  broad 
ground  i^hether  Askew's  men  had  in  fact  excavated  under 
any  portion  of  the  defendant's  wall,  and  if  so,  whether  that 
contributed  to  occasion  its  fall.     The  fact  might  have  been 
material  in  the  plaintiff's  behalf,  if  the  kitchen  wall  of 
Askew  and  the  excavations  made  did  not  extend  beyond  his 
boundary  line  ;  so  it  might  have  been  material  to  the  defen- 
dant if  the  foundation  wall  of  Askew's  kitchen  did  extend 
.  into  and  upon  the  defendant's  close,  so  as  to  entitle  him  to 
rest  his  wall  partly  upon  it.    It  was  left  to  the  jury  in  the 
way  most  favourable  to  the  defendant,  that  upon  the  broad 
fact,  whether  the  deceased  or  others  had  undermined  the  de- 
fendant's wall  or  not,  without  regard  to  boundary,  or  whe- 
ther the  excavation  extended  beyond  Askew's  limit  or  not, 
if  in  truth  the  wall  was  undermined,  or  its  fall  facilitated  and 
hastened  by  their  operations.    If  the  defendant's  wall  en- 
croached upon  Askew's  close  and  rested  upon  a  foundation 
of  his  within  his  own  limits,  the  cases  establish  that  the 
defendant  could  not  maintain  an  action  against  Askew  for 
causing  his  wall  to  fall,  unless  he  had  acquired  a  right  to 
the  support,  if  any,  derived  from  Askew's  close  by  twenty 
years'  enjoyment,  of  which  there  was  no  proof,  or  unless 
the  workmen  had  trespassed  upon  the  defendant's  close  in 
making  the  excavation,  or  had  conducted  themselves  care- 
lessly or  negligently  ;An  any  such  event.  Askew  would  be 
responsible.     There  was  no  proof  that  he  had  acquired  any 
right  to  exceed  his  limits  by  twenty  years'  enjoyment  or  ad- 
verse possession,  without  which  the  defendant  might  legally 
have  rested  his  wall  on  the  foundation  of  Askew's  kitchen, 
80  bng  as  be  did  not  exceed  the  limits  of  his  own  close,  and 
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Askew  would  not  be  justified  ift  ftfterwardd  withdrawing 
the  support. — Massey  v.  Goyner,  4  C.  Ii  P.  169 ;  Harris  ▼. 
Ryding,  6  M.  &  W.  60;  WiJson  v.  Pef6r,6  Moor.  47 ;  Cov- 
entiy  v.  Stone,  2  Star.'  N<  P.  C.  534 ;  and  ib.  HiH  v.  Warred, 
S77;  Bradbeb  v.  Mayor  of  London,  4  M.  &  6.  714;  but 
that,  under  the  eircumstances  in  evidence  and  the  finding 
of  the  jury,  Askew  had  not  infringed  upon  the  defendant 
or  incurred  any  legal  liability  to  him,  numefous  cases,  both 
ancient  and  modern,  show.-^Slingsby  v.  Barnard,  1  Roll. 
R.  430 ;  2  Roll.  Ab.  565 ;  20  Yin.  Ab.  514 ;  Trespass,  I.  A. 
( 1).     If  A.  buiid  a  house  on  the  confines  of  B.'s  land,  B.  is 
not  liable  for  afterwards  exearrating,  whereby  A.^s  house 
felL^^Cotn.  Dig.  Action  on  the  case  for  nnisan^  A.     Smith 
V.  Martin,  t  Saund.  400;  and  note,  where  JIhe  cftses  are 
thus  summed  up  and  referred  fo^— **  AccorcJing  to  the 
modern  authorities,  though  if  my  land  adjoin  that  of  aiidfbet 
and  I  have  not  by  building  increased  the  weight  upon  my 
soil,  and  my  neighbour  digs  in  his  land  so  fl:s  to  occasion 
mine  to  fall  in,  be  may  be  liable  fo  an  action  {t  RoH  Ab. 
titrapass,.  I.  PL  t),  yet  if  I  have  laid  an  additional  weight 
on  my  land  by  building,  my  neighbour  is  nof  to  be  deprived 
of  bis  right  of  digging  his  own  ground,  beeattse  niirie  Will 
then  become  incapable  of  supporting  the  artificial  weight 
I  have  laid  upon  it— Wyatt  r.  Hsfrrison,  *  B.  &  Ad.  87| ; 
Partridge  v.  Scott,  3  M.  &  W.  220;  Peyton  v.  Sfayor  of 
London,  »  B.  &;  C.  725 ;  Massey  v.  Goyner,  4  C.  &  P.  161  j 
unless  from  the  lapse  of  time  my  building  was  erected  or 
otherwise  a  grant  from  my  neighbour  of  a  right  to  support 
for  it  from  his  ground  can  be  inferred,  or  such  right  has  been 
gained  under  Lord  Tenteiden's  act. — Partridge  v.  Scott, 
3  M.  fc  W.  220;  Brown  v.  Widson,  1  C.  &  J.  20 ;  or;  accord- 
ing to  some  authorities,  unless  he  withdraws  the  ftupport 
negligently— Walters  v.  Pheii,  1  M.  &  M.  363  i  Dodd  v. 
m    Holme,  1  A.  &  £.  49S;  3  N  &  M.  739;  Twywer  v.  Chad- 
Wick,  3  Bing.  N.  S.  334 ;  Davis  v.  London  R.  W.  Co.,  f 
M.  &  O.  799 ;  Harris  v.  Ryding,  5  M.  &  W.  60.    Wot  is  he 
bound  to  give  me  notice  that  he  intends  to- withdraw  it — 
Charfwrdc  v.  Trower,  6  B.  N.  S.  1  f  S.  C.  8  Scott  1.    To 
which  may  be  added^-*»Wyait  v.  Harrison,  8  B.  &  Addl. 


8TI.    I  look  upon  it  tfaemfove  bb  s  metter  ktdifieYent 
or  Bncertain  whether  the  defendant'^  wall  was  rested  partly 
Qpon  Askew's  or  not,  or  whether,  if  so,  it  extended  beyond 
^e  defendant's  tme  limit  or  not,  but  I  infer  fiotn  the  verdict 
that  the  juty  were  satisfied  that)  at  all  events,  nothing  done 
l^  Askew's  men  contributed  towards  the  fall  of  the  defen- 
dant's wall,  and  that  th^re  was  negiigenoe^  all  of  whieh 
they  imputed  to  the  defendant.     If  then  my  charge  t0  fbe 
jnty  is  not  objectionable,  as  being  too  tinfavonrable  to  the 
defendant,  it  follows  that  he  is  liable,  unless  the  facts  as 
laid  in  the  declaration  and  pi^ved  at  the  trial  do  not  estab^ 
lisb  the  daty  or  legal  liability  charged  upon  the  defendant ; 
or,  if  they  do,  nnless  the  evidence  in  ejtoneration  pmpon^ 
derated  in  his  favonr  to  a  degree  entitling  him  to  a  neW 
trial.    I  think  there  was  evidence  of  facts,  from  which  the 
jmy  tnight  find  (and  npon  their  finding  I  infer  that  they 
were  satisfied  of  such  facts)  that  the  defendant  was  negli* 
gent  in  the  mann^  and  form  alleged  against  him ;  and  I 
ossttol  say  I  consider  the  verdtet  was  contrary  to,  or  against 
the  \v«igbt  of  evidence.    It  was  for  the  jury,  who  may  have 
ibobght  it  quite  as  reasonable  that  the  defendant  ought  to 
bate  taken  down  or  secured  the  wall,  as  that  Askew  should 
have  adopted  the  precautions  necessary  to  have  pveveiti- 
ted  its  falling,  or  refrained  from  bis  building  operations 
altogether,  and  that  in  the  state  it  was  to  the  defendant's 
kaowledge,  it  was  incumbent  upon  him  to  have  prevented 
it«  Mling  upon  Aekew's  elose,  and  thereby  killing  his 
workmen,  engaged  as  be  was,  rather  than  that  the  laboureia 
wcffked  when,  where  and  as  they  did,  at  their  own  peril, 
In  the  event  of  accident.    The  jury  virtually  acquitted  the 
intestate  of  any  culpability  or  neglect  on  bis  part.    Upon 
the  whole  I  come  to  the  conclusion  that,  notwithstanding 
the  wall  became  weakened  by  an  accident  fire  and  not 
through  natuml  decay,  nor  fiom  any  eause  under  the  defem 
daot's  control  or  importing  neglect  on  his  pait^  still,  that 
having  through  accident  been  reduced  to  the  state  it  was, 
the  onus  was  uponh^fn  (the  wall  being  his,  upon  his  close, 
and  in  his  possession)  to  have  prevented  its  falling  upon  or 
ddag  injury  lo  the  adjacent  close,  or  any  one  lawMiy 
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therein,  as  a  legal  consequence  resulting  from  his  having 
placed  it  so  n6ar  the  extremity  of  his  own  land :    that  it 
was  manifestly  in  a  dangerous  condition,  of  which  he  had 
full  notice,  with  ample  time  to  have  secured  or  remoTed  it,^ 
after  which  he  persisted  in  suffering  it  to  stand,  and  there- 
fore did  so  at  his  own  risk  as  to  consequences:    that  it 
was  not  established  to  the  satisfaction  of  the  jury  that  its 
fall  was  facilitated  by  the  excavation  made  in  Aakew's 
close  by  his  workmen — ^a  point  distinctly  left  to  them : 
that  so  long  as  Askew's  men  did  nothing  but  what  they 
were  legally  entitled  to  do,  the  defendant  was  bound  to 
guard  against  the  consequences,  so  far  as  respected  the 
maintenance  of   his   own    wall  upon    his    own    close : 
that  there  was  evidence  of  jiegligence,  considering  the 
dilapidated  state  of  the  wall,  its  obvious  and  dangerous 
appearance,  and  the  warning  the  defendant  bad  received : 
that  we  roust  now  assume  that  the  jury  were  satisfied  of 
the  defendant's  neglect  in  the  premises,  and  that,  in  their 
opinion,  the  whole  injury  or  occurrence,  so  far  as  attribu- 
table to  negligence,  was  wholly  chargeable  against  the 
defendant's  neglect,  without  the  deceased  or  others  (for 
whose  acts  the  defendant  was  not  responsible)  having  sub- 
stantially contributed  to  the  occyirrence,  or  injury  sustained : 
that  the  verdict  was  warranted  in  law  and  evidence,  and 
that  therefore  the  rule  should  be  discharged. 

SuLLiTAN,  J. — ^This  was  an  action  upon  the  case,  under 
the  provincial  statute  10  &  11  Vic,  ch.  6,  brought  by  the 
widow  and  admitiistratrix  of  Kinney,  deceased,  against  the 
defendant,  for  negligently  allowing  a  wall  of  his  house  to 
remain  in  a  dilapidated  and  insecure  state,  so  that  it  fell 
and  killed  the  plaintiff's  husband.  The  plea  was  "not 
guilty." 

The  evidence  at  the  trial,  before  the  Chief  Justice  of  this 
court,  shewed  that  the  house  of  a  neighbour  named  Askew 
was  built  before  the  house  of  the  defendant,  and  that  when 
the  defendant,  or  the  person  who  built  the  house  which  the 
defendant  owned  at  the  time  of  t^  accident,  built  the 
wall  from  the  falling  of  which  the  casualty  complained  of 
resulted,  Askew's  house  had  been  already  built  at  or  near 
the  extreme  boundary  of  Askew's  ground ;  Askew's  wall 
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bad  not  been  raised  perpendicularly  from  the  foundation, 
neither  was  the  wall  of  the  defendant,  which  latter  wall, 
which  was  the  later  built  of  the  two,  was  stated  by  the 
witnesses  to  hate  inclined  outwards  towards  Askew's 
premises.  The  precise  boundary  of  the  respectire  ground 
of  Askew  and  the  defendant  was  not  shewn  in  evidence, 
neither  is  there  any  legal  presumption  arising  in  this  case, 
as  between  the  plaintiff  and  defendant,  to  determine  where 
the  boundary  was.  It  further  appears,  that  Askew's  house 
was  destroyed  by  fire ;  it  does  not  appear Vthat  the  defen- 
dant's wall  ever  leaned  against  Askew's  wall,  but  after 
the  fire  it  is  shewn  that  the  defendant's  wall  was  in  a  dila- 
pidated condition.  The  deceased  was  a  workman  em- 
ployed by  Askew,  after  the  fire,  in  the  preparation  of  his 
gronnd  for  a  new  building,  and,  while  employed  to  this  end, 
die  wall  of  the  defendant  fell  upon  and  killed  him.  The 
evidence  may  be  said  to  be  contradictory  upon  the  material 
point-— namely,  whether  the  wall  fell  in  consequence  of  its 
own  state  of  dilapidation,  and  of  its  own  inclination  out- 
'  wards ;  or,  whether  its  fall  was  accelarated  or  caused  by 
the  work  ef  the  deceased  and  other  servants  of  Askew,  in 
pieparing  for  the  new  erection.  This  question  was  left  to 
the  jury  by  the  learned  Chief  Justice  of  this  court,  with  a 
dufection,  that  if  the  proximate  cause  of  the  falling  of  the 
wall  and  of  the  consequent  death  of  the  deceased  was  the 
tinskilful  or  negligent  work  of  Ask^w  and  his  servants,  or 
if  their  unskilful  or  negligent  work  had  any  share  in  causr 
ing  the  accident,  the  verdict  should  be  for  the  defendant. 
The  jury  found  for  the  plaintiff. 

The  plaintiff's  counsel  insists  now,  on  shewing  cause,  that 
(he  defendant  should  have  shored  his  wall ;  that  it  was  in 
a  dilapidated  condition  after  the  fire;  that  the  defendant 
had  the  legal  obligation  upon  him  of  preventing  the  fall  of 
the  wall,  to  the  injury  of  any  one  exercising  his  lawful 
business  upon  the  adjoining  ground ;  and  that,  under  the 
plea  of  not  guilty,  the  defendant  had  no  right  to  say  that  the 
iojoiy  was  caused  on  the  whole,  or  in  part  by  the  owner  of 
the  adjoining  land,  or  by  his  servants,  or  by  the  person  who 
was  killed  by  the  fiEill  of  the  wall ;  and  that  therefore,  so 
fu  firom  the  defendant  having  any  cause  of  complaint 
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against  the  cbarse  of  the  learned  Cbief  JaBtice^  tbat  the 
case  was  left  to  the  juiy  with  a  charge  too  favorable  to  the 
defieadaat ;  and  tbat  therefore  a  fortiarij  the  plaintiff  bad  ^ , 
(ight  to  maii;itain  a  verdict,  which,  if  it  had  been  iar  the 
4efendaat,  would  have  been  contrary  to  law  and  the  con-* 
sequence  of  misdirection. 

On  the  pyt  of  the  defendant  it  was  insisted,  that  the 
owner  of  the  adjoining  ground,  when  he  was  preparing  hie 
own  land  for  a  new  erection,  had  the  duty  cast  upon  him 
of  maintaining  his  neighbour's  wall  until  the  new  erectioa 
should  support  it;  that,  in  the  absence  of  other  proof,  the 
outward  inclination  of  the  defendant's  wall  from  the  feun-* 
dation,  and  the  further  fact  that  the  foundation  bad  a  sup- 
port from  the  foundation  of  Aakew's  house,  showed  tbat  the 
defendant  had  property  in  the  foundation  of  Aske w's  house, 
to  a  point  therein  perpendicular  to  the  outward  extreme  of 
the  leaning  of  the  defendant's  wall ;  that  the  removal  of  tbat 
foundatioa  was  therefore  a  wrong,  and  the  support  one  to 
which  the  defendant  was  entitled,  and  if  accident  happened 
by  the  removal  of  tbat  support,  the  persons  who  removed  it  ' 
were  accountable  and  not  the  defendant,  and  a  fortiori  the 
defendant  could  not  be  charged  with  the  consequences  of 
the  accident  if  the  deceased  himself  was,  at  the  time  of  the 
wall's  falling,  employed  in  the  removal  of  the  support  to 
which  the  owner  of  the  wall  was  legally  entitled.     The 
defendant's  counsel  further  argued,  that  the  fact  of  the  wall 
falling  on  the  removal  of  the  support  given  by  Askew's 
foundation,  demonstratibly  proved  that  the  deceased  was 
the  victim  of  his  own  wrongful  act,  and  not  of  any  neglect 
on  the  part  of  the  defendant,  who  bad  a  right  upon  his  own 
premises  to  have  a  dilapidated  wall,  and  who  had  a  light, 
nt  all  eventSi  that  the  wall  upon  his  premises  should  not  be 
4i8tui^bed  by  work  done  on  the  neighbouring  soil ;  and  that 
the  owner  of  the  adjoining  land«  when  he  caused  work  to 
be  done  about  the  wall,  was  bound  to  take  proper  precau- 
tion, by  supporting  the  impending  wall,  in  the  first  place, 
%Q  avoid  liability  to  the  owner  of  the  wall,  and,  secondly, 
to  protect  hintself  and  his  servants  from  the  effects  of  its 
(all ;  that  he,  and  not  the  present  defendant,  sboold  theie* 
fore  have  been  accountable  for  the  a^xsident.    It  wa^  fwth^ 
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Wig09d  on  the  part  of  the  defendant  that  the  evidence 
ioooiKestibly  shewed  that  the  falling  of  the  wall  was  occa- 
fioned  hy  the  woik  of  the  deceased  and  other  servants  of 
Aakew ;  and  that  it  ahonld  not  have  been  left  to  the  jury, 
as  a  fact  to  be  tried,  whether  that  work  had  been  negli- 
gently, or  unskilfully,  or  improperly  performed. 

This  case  involves  very  important  rules  of  law,  and  it 
has  been  well  argued.  The  authorities  cited  lead  to  all  the 
learning  to  be  found  on  the  subject ;  I  shall  notice  those 
upon  which,  after  a  laborious  examination,  I  have  founded 
my  opinion. 

Cases  are  not  to  be  found  directly  in  point — ^that  is  to  say, 
BO  case  that  I  have  met  with  is  an  action  (or  the  injuiy  sua* 
tained  hy  the  falling  of  a  wall,  bnilt  on  the  premises  of  the 
defeodant,  and  which  he  was  bound  to  keep  in  a  safe  con<- 
ditioD,  so  as  to  avoid  injury  from  its  failure  to  others.  But 
1  think  the  cases  which  we  find  of  indictments  for  nuisance 
ue  apposite  to  the  case  before  us.  Thus  Regina  v.  White,  8 
Burr  277,  for  erecting  near  the  common  high-way  a  manu- 
faetoty  of  sulphuric  acid — ^Rex  v.  Moore,  3  B.  b  Ad.  284,  for 
'  keeping  a  place  to  shoot  at  pigeons  near  the  common  high- 
way-*Regina  v.  Watts,  1  Salk.  357,  a  house  in  a  state  of 
decay  and  in  danger  of  falling  down  is  a  nuisance  for  which 
tbe  owner  is  indictable.^-Tubnill  v.  Stamp,  1  Salk.  13. 

It  seems  to  me  to  follow  that  in  any  case  in  which  a 
paity  is  indictable  for  a  conunon  nuisance  any  person  suf- 
feriog  particularly  from  the  nuisance  may  have  his  action 
00  tbe  case.  This  was  decided  in  the  case  of  Watson  v.  The 
6BsCompany,4  U.C.Q.B.R.  168,  where  the  plaintiff  alleged 
that  the  defendants  corrupted  and  injured  the  water  of  the 
Bay  of  Toionto,  whereby  his  distillery  adjoining  the  de^ 
fefldant's  premises  was  injured.  A  reference  to  that  case, 
and  tbe  authorities  therein  cited,  will  show  that  even  where 
the  right  is  common  to  all  the  subjects  of  the  crown,  an 
aetion  will  lie  at  the  suit  of  any  one  who  has  sustained  an 
iftjary  peculiar  to  himself. 

I  do  n^t  see  any  room  to  doubt  that  .in  a  case  like  that  of 
Beg^na  v.  Watts,  if  the  house  had  fallen  and  injured  in  its  fiedl 
any  individual,  but  that  the  person  so  injured  would  have 
had  an  action  on  the  case  against  the  owner  of  the  house ;  and 
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although  in  the  case  of  a  wall  erected  on  the  boandaiy  of 
a  man's  land  the  public  may  have  no  interest,  yet  the 
owner  of  the  contiguous  ground  has  a  private  interest 
which  would  enable  him  to  sue  in  an  action  on  the  case 
for  a  private  nuisance,  even  if  there  were  but  danger,  which 
worked  him  an  injury ;  and  a  fortiori  he  and  all  persons  in  the 
pursuit  of  their  lawful  business  on  the  adjoining  premises 
who  received  an  actual  injury,  by  the  falling  of  a  house  or 
wall,  which  it  was  the  duty  of  the  defendant  to  maintain, 
would  have  an  action  for  the  private  injury. 

I  think  we  must,  as  between  the  present  parties,  take  the 
wall  to  be  lawfully  erected,  and  in  a  rightful  shape  and 
position,  and  that  it  cannot  be  presumed  that  any  portion 
of  it  protruded  beyond  or  retreated  within  defendant's  land. 
Then  the  obligation  to  maintain  the  wall,  or  take  it  away 
so  as  not  to  be  dangerous,  was  upon  the  defendant ;  he  had 
no  right  to  any  support  to  his  wall  from  the  adjoining  wall 
while  it  remained  standing ;  he  had  no  right  that  Askew 
should  shore  it  when  his  own  house  was  destroyed  by  fire ; 
he  had  no  obligation  to  shore  or  support  it  before  he  pre- 
pared for  the  erection  of  a  new  building  on  his  own  land. 

In  Priestley  v.  Fowler,  S  M.  &  W.  1,  it  was  decided  on 
motion  in  arrest  of  judgment,  that  a  master  ordering  bis 
servant  to  proceed  in  a  certain  van,  was  not  responsible  for 
defects  in  the  carriage  whereby  the  servant  was  hurt,  he 
not  being  alleged  to  have  known  of  the  defects. — Barnes  v. 
Ward,  2  C.  &  K.  660.  The  owner  of  ground  abuUing  a 
road  was  held  liable  to  the  family  of  a  man  killed  by  fall- 
ing into  the  area  of  defendant's  house,  the  defendant  not 
having  fenced  off  the  area — Bush  v.  Steinman,  404 ;  Sly 
V.  Edgcombe,  6  Esp.  6.  Chadwick  v.  Trower,  S  Bing. 
N.  C.  834. — A  man  may  dig  in  his  own  land,  and  is  not 
liable,  though  the  diggings  cause  the  fall  of  his  neigh- 
bour's house,  and  he  need  not  give  notice  of  his  intention  to 
dig.  This  case  has  some  analogy  to  the  present  one,  and 
would  be  like  it  if  the  house  in  falling  had  killed  the  per- 
son digging,  and  the  owner  of  the  house  had  beeiv  sued  by 
his  family.  The  notice  would  then  have  been  of  impor- 
tance.   In  the  case  before  us,  the  defendant  must  have 
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known  that  the  wall  was  in  a  dilapidated  and  dangerous 
state.    Leslie  v.  Pounds,  4  Taunt.  640 ;  Payne  v.  Rogers, 
1  H.  B.  S51. — ^The  owner  of  a  house  was  held  liable  for  not 
repairing  the  foot  pavement,  whereby  the  plaintiff  injured 
his  leg,  by  its  slipping  through  into  a  vault  or  cellar.     In 
Hawkinshaw  v.  The  District  Council  of  Dalhousie,  7  U.  C. 
R.  590,  it  was  held  that  the  District  Council  were  not 
liable  for  an  injury  through  defect  in  the  court  house  steps, 
the  principle  ground  of  the  judgment  being  that  the  coun* 
cil  could  not  have  directed  repair  without  report  of  the  dis- 
trict surveyor.      The  learned  Chief  Justice  in  that  case 
expressed  an  opinion  that  a  person  was  not  liable  for  acci- 
dent through  want  of  repair  within  his  own  premises,  unless 
in  the  case  of  an  adjoining  highway  when  the  injury  is  to 
a  passage ;  and  I  think  the  same  rule,  or  rather  the  excep- 
tioii,  will  apply  when  the  injury  is  to  persons  lawfully  on  ad- 
joining ground. — ^Russell  v.  The  men  of  Devon,  2  T.  R.  672. 
Peyton  v.  The  Lord  Mayor  of  London,  9  B.  &  C.  726,  is  clear 
authority  to  show  that  an  owner  of  a  house  has  no  right  to 
have  his  house  shored,  by  his  neighbour  who  pulled  Idown 
his  own  house  adjoining,  and  by  reason  of  the  removal  of 
which  the  plaintiff's  house  fell.    The  Court  held  that  the 
owner  was  bound  to  protect  himself  by  shoring,  and  I  can- 
not doubt  but  that  an  action  would  have  lain  against  him, 
if  after  notice  that  his  wall  was  in  a  daftgerous  state,  and 
after  neglect  of  his  to  repair  it,  it  had  fallen,  and  caused 
injury  in  the  neighbouring  ground.     See  also  Partridge  v. 
•Scott,  S  M.  &  W.  220 ;  Dodd  v.  Holme,  1  Ad.  &  El.  463. 
It  18  true  that  the  owner  of  a  wall  has  no  right  to  enter  his 
Neighbour's  premises  to  shore  up  his  own  wall. — Wilder  v. 
*fisterly,  2  Rolls.  Ab.  564 ;  Wyatt  v.  Harrison,'  S  B.  &  Ad. 
^5^1.      But  then  if  he  wishes  to  save  the  wall  for  his  own 
?^®i  he  should  shore  from  within,  or  if  he  wishes  to  avoid 
^jury  to  others  he  may  take  the  wall  down ;  but  it  is  plain 
"^^    he  neither  can  demand  reparation  for  injury  to  the 
^^11    by  lawful  and  skilful  excavation  in  the  neighbouring 
^an^^   nor  successfully  resist  an  action  for  damage  done 
'^  P^Tsons  on  the  adjoining  land  by  the  fall  of  the  wall, 
^^h  he  has  suffered  to  be  and  remain  in  a  dilapidated 
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and  dangerous  state.    Jones  v.  Bird,  5  B.  fc  Al.  897,  has 
been  cited  to  show  a  contrary  doctrine.    But  that  -w^n  a 
ease  against  the  commissioners  of  seweiB,  for  nndermin** 
ing  a  stack  of  chimneys  in  the  constraction  of  a  drain,  and 
the  Court  held  that  the  defendantft  were  bound  to  take  all 
necessary  precautions,  and  to  shore  up  the  buildings  abov« 
their  work  if  necessary.    Tnbnill  v.  Stamp,  1    Sallr.  IS, 
was  a  case  of  n^ligently  keeping  a  fire  in  a  field,  wbeo^by 
it  spread ;  the  defendant  was  held  liable,  but  vroald  not 
have  been  so  had  a  sudden  storm  arose  which  be  could  not 
stop,  and  which  would  be  a  matter  of  eyidence*     Aoton  t. 
Blundell,  12  M.  &  W.  353,  is  decisive  upon  a  question 
relating  to  water,  a  river  of  the  defendant's  happened  to 
drain  and  exhaust  a  well  of  the  plaintiff's.     TlndaU,  C. 
J.  recognized  the  authority  of  Partridge  v.  Scott,  to  show 
that  a  man  building  on  the  extremity  of  his  own  ground  bat 
no  right  to  any  easement  for  support  or  otherwise  over  the 
adjoining  land  of  his  neighbour.    He  has  no  right  to  load 
his  own  soil  so  as  to  require  the  support  of  that  of  hia  neigh* 
hour's.    But  it  must  follow  (says  ilndall,  C.  J.)  by  a  parity 
of  reasoning,  that  if  a  man  dig  a  well  in  his  kmd  so 
close  to  that  of  his  neighbour  as  to  require  a  rib  of  stone  or 
clay  in  his  neighbour's  land  to  retain  the  water,  no  action 
would  lie  for  digging  away  the  stone  or  eiay  upon  bis  own 
pn^erty,  and  thereby  letting  out  the  water  of  the  well.-^ 
See  Brown  v.  Mallett,  6  C.  &  P-  598. 

From  these,  and  indeed  from  a  view  of  all  the  authorities 
cited  on  the  different  arguments,  and  judgments  on  them,  I* 
feel  convinced  that  the  defendant  is  liable  for  the  injury 
occasioned  by  the  falling  of  a  wall  built  at  the  extremity 
of 'his  ground,  which  I  think  it  was  his  duty  to  have  made 
safe  without  any  external  support,  either  from  the  subsoil, 
or  the  foundation  of  the  wall  on  the  adjoining  premises. 
But  I  think  it  may  become  a  material  question  in  such  a 
ease  whether  the  fall  of  the  wall  was  occasioned  by  unskil- 
fal  or  negligent  conduct  on  the  part  of  the  person  iajtued, 
or  of  others  than  the  defendant.  Dodd  v.  Holme,  1  Ad. 
k  El.  463,  appears  to  me  surong  authority  on  this  poiat 
The  question  was  niised,  whether  a  party  excavating  bis 


ml  UMir  to,  but  without  touohiiig  his  neighbmir's  grbmid, 
19  boaod  in  Itw  lo  protect  his  neighbour's  fimndation.  The 
oMit  dit$  not  hold  thai  theie  jb  any  such  obligation,  but  sus- 
tftia  tlM  action,  because  it  v/^bls  left  to  the  jury  to  find 
whelber  the  wall  fell  by  reason  of  the  defendant's  negligent 
working  upon  his  own  land.  It  is  difficult  to  see,  from  the 
i«|Kiti  of  the  case,  in  what  the  neglfgenee  eonld  have  cdn- 
sislsd ;  but)  at  all  evente,  the  question  was  considered  a 
pmp&i  one«  la  the  case  before  us  the  alleged  n^igence 
of  the  deceased  was  a  pdint  properly  left  to  the  juiy,  by 
wboB  it  was  negatiTed.  Trower  v.  Cfaadwick,  S  Bing.  N. 
C«  334, 16  strong  authority  on  the  same  point. 

Ab  fegpMrds  the  question  raised  Sat  the  plaintiff,  whether 

te  *^igeiice  «r  eontributioa  to  the  accident  on  the  part  of 

the  deoeiused,  or  of  those  who  were  workikig  with  him,  was 

a  proper  one  to  be  left  to  the  jn#y  under  the  plea  of  not 

gailty^  it  is- not  of  tensequence  tbat  we  should  dispose  of 

it  io  tb^  present  judgment.    If  indeed  We  could  decide  thai 

It  reqoiied  a  special  plea  for  the  purpose  of  setting  up  the 

dsfettM^  thttt  decision  would  have  made  further  inquiry 

dseesaui^.     I  think,  however^  that  it  may  be  taken  as  a 

unitMsal  mle  ia  aeti^^ns  dpon  the  case  for  injury  arising 

from  negligence,  that  if  the  plaintiff  by  unlawfully  negli*^ 

geateonduot  on  his  dde  has  even  in  part  contributed  to  the 

aocideilt,  he  cannot  in  a  court  of  law  sustain  an  action* 

This  rule  has  been  adopted  in  ^^  running  down  cases"  so 

as  to  have  become  a  maxim,  and  herein  is  tiie  difference 

betweeo  the  law  as  administered  by  the  Admiralty  court 

and  the  law  as  given  by  the  common  law  courts  s-^In 

oases  before  the  Admiralty  courts  thd  rule  is  to  adjui^e  the 

expense  of  repair,  or  the  damages,  according  to  the  degree 

of  fault  tm  eaeb  side  respectively ;  in  the  common  law 

omrt  the  f^^rty  suing,  if  iti  fault  in  any  degree  hinEiseif,  is 

dtiabled  fipora  recovering.  But  he  is  disabled  from  recovering 

not  simply  beoause  be  oontribnted  to  the  aocidenl-^for  every 

ship  which  is  run  down  by  another  sailing  in  a  contrary 

dkeetiou  by  her  bWn  iikipetus  and  position  contributes  to 

lbs  iAjmy  to  herself ;  bm  the  quesUon  is,  whether  the  aavi-< 

gstois  of  the  ^Btiff's  skip  unlawful^  4r  negli^sfitl^. 

9  I  voii.  n. 
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helped  to  cause  the  injury,  in  which  case  the  plaintiff  i 
not  recover  damages.  This  rule  may,  without  any  exoep- 
tion,  be  carried  into  cases  on  land,  and  I  think  into  all 
actions  for  negligence,  and  I  think  it  no  less  plain  that  the 
default  on  the  part  of  the  plaintiff  may  be  given  in  evidence 
under  the  plea  of  not  guilty. 

Milman  v.  Dolive,  2  Camp.  378,  was  an  action  of  trepass 
(not  trespass  in  the  case)  for  unmooring  plaintiff's  bar^ ; 
under  the  plea  of  not  guilty,  the  defendant  was  not  per- 
mitted to  prove  that  he  removed  it  by  plaintiff's  authority. 
Knapp  V.  Salisbury  was  an  action  of  trespass,  for  mnning 
with  a  cart  against  plaintiff's  cart;  defendant  was  not 
allowed,  under  the  general  issue,  to  prove  that  the  chaise 
and  cart  were  travelling  in  opposite  directions,  and  that  the 
collision  happened  from  negligence  or  from  inevitable  acci- 
dent. These  cases  have  been  cited  to  show  that  negligence 
or  unlawful  contribution  to  the  injury  should  not  be  admit- 
ted to  be  proved  under  the  plea  of  not  guilty.  The  form  of 
action,  in  my  opinion,  makes  all  the  difference  ;  trespass 
supposes  a  wilfujl  injury,  and  it  is  not  in  nice  distinctions 
of  special  pleaders,  but  in  the  rules  of  equity  and  common 
justice  that  the  difference  is  found.  In  the  first  of  these  two 
cases  the  defence  was  in  reality  leave  and  license  :  the 
removal  of  the  barge  was  wilful,  and  not  occasioned  by 
any  fault  ois  the  part  of  the  plaintiff;  it  should  there- 
fore have  been  pleaded  specially.  In  the  second  case  I 
think  the  decision  was  wrong,  because  the  evidence  offered, 
according  to  the  report,  went  to  prove  that,  whatever  the 
fault  on  the  part  of  the  defendant  might  have  been  it  was 
not  intentional ;  as  a  defence  it  was  not  admissible  under 
the  general  issue,  but  as  a  traverse  of  the  plaintiff's  declara- 
tion I  think  it  was  a  good  defence,  and  should  have  been 
admitted.  In  Webb  v.  Page,  6  M.  &  6.  196,  it  was 
adjudged  that  a  carrier  for  hire  could  not  set  up,  under  plea 
of  not  guilty,  a  misrepresentation  as  to  the  weight  of  the 
goods  to  be  carried ;  for  he  had  admitted  by  his  plea  of  not 
guilty  that  he  had  received  the  goods  safely  to  be.  delivered. 
The  plaintiff  in  no  way  contributed  to  the  injury,  and  the 
defence  should  have  been  specially  pleaded. 
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I  think  that  none  of  these  cases,  or  any  other  that  I  ba^e 
^Uj  counteract  the  principle  that  he  who  has  contributed 
to  ft  ^vmong,  by  his  own  wilful  or  negligent  act,  has  no  right 
lo  eoinplain  against  his  adversary  because  he  also  was 
^VTong.  In  the  case  of  wilful  trespass,  it  never  could  be 
lield  a  denial  of  the  trespass  that  the  plaintiff  had  himself 
been  negligent;  but  when  the  action  is  founded  upon 
neglect  of  duty  on  the  part  of  the  defendant,  I  think  it  fol- 
lows that  if  the  plaintiff  has  contributed  to  the  injury  by  a 
neglect  of  duty  on  his  part,  he  has  no  right  to  charge  the 
defendant  with  the  condequences. 

Holden  y.  Liverpool  New  Gas  Co.,  8  C  &  K.  is  a  very 
interesting  case,  and  directly  i^  point.  The  decision  of  the 
learned  judge  is  that  the  defence  is  clearly  admissible  under 
the  plea  of  not  guilty  in  "case.''  Butterfield  v.  Forester,  11 
E.  60,  was  the  case  of  an  unlawful  obstruction  upon  the 
highway,  and  Lord  EUenborogh  says :— "  A  party  is  not 
wilfully  to  cast  himself  upon  an  obstruction  that  has  been 
made  by  the  fauk  of  another. — Marriott  v.  Sti^nley,  1  M.  & 
G.  558 ;  Lyneh  v.  Nurdin,  1  Q.B.  29 ;  Bridge  vi  Grand  Junc- 
tion R.  W.  Co.,  S  M.  &  W.  244 ;  Chauntler  v.  Robinson, 
4  £•  162.  I  think  therefore  that  negligence  on  the  part  of 
the  deceased  would  have  been  a  good  defence  under  the 
plea  of  not  guilty.  I  think  the  learned  Chief  Justice  pro- 
perly left  it  to  the  jury  to  say  whether  the  deceased  had  him- 
self, by  any  negligent  or  improper  act,  contributed  to  the 
accident.  Perhaps  the  charge  might  have  been  liable  to 
objection  on  the  part  of  the  plaintiff,  in  leaving  it  to  be 
understood  that  if  any  act,  however  apparently  prudent  or 
lawful  on  the  part  of  the  deceased,  had  been  the  proximate 
cause  of  the  accident,  that  the  plaintiff  should  not  recover;  but 
even  if  the  charge  would  bear  this  interpretation,  the  defen- 
dant had  no  right  to  complain — the  charge  was  only  the  more 
in  bis  favour.  The  exact  boundary  of  the  defendant's  pre- 
mises is  not  shown,  and  it  may  be  that  the  deceased,  by 
unlawfully  undermining  the  defendant's  wall,  in  the  defen- 
dant's own  ground,  caused  the  wall  to  fall ;  but  that  is  not 
proved,  as  we  are  not  informed  as  to  the  precise  boundary 
line.    Upon  such  evidence  as  the  defendant  adduced,  the 
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jti^  negatived  negligence  or  improper  acl»  oft  the  part  of 
the  deceased,  and  I  see  nothing  upon  which  to  predicate  a 
discided  opinion  that  they  came  to  a  wrong  eonekisiea.  t 
am  of  opinion  therefore  that  the  vevdiet  should  atapd,  ftuA 
that  the  rule  nisi  should  be  discharged. 
McLean,  J.  concurred. 

Ru)e  dinebftiged. 


DuNLOP  V.  MrsA  Imsurancs  Compant. 

A  declaration  on  a  policy  of  insurance,  setling  out  a  staiement  at  ftd* 
whence  it  may  be  inierred  that  the  insurance  waaeffeclsd  fbi  ih^  joioi  benefit  oC 
the  plaintiff  and  another,  held  bad.  for  not  distinctly  averring  the  interest  of 
the  other,  and  that  the  action  was  brooght  in  the  joiot  account oC  fhe  plaist  iff 
and  the  other,  shown  by  the  statenoeata  set  qut  io  the  declaration  to  ba 
interested  in  the  goods  insured.  # 

This  is  an  action  on  a  policy  of  insurance  not  iHider  seal, 
and  the  declaration  states,  among  other  things,  that  oa  the 
6th  February,  1851,  by  a  policy  of  insurance  made  by  defe«- 
dants,  defendants  in  consideration  of  6L  did  inaure  ibe 
plaintifF  against  loss  or  damage  by  fire,  to  the  amoant  of 
400/.  on  the  plaintiff's  stock  of  groceries  contained  in  a 
wooden  building  therein  described,  and  promised  and 
agreed  to  make  good  to  plaintiff  all  such  lose  or  damage  bgr 
fire  to  the  property  specified  in  the  said  policy,  for  one  yeav^ 
to  be  paid  within  sixty  days  after  notice  and  proof  HieFeef 
made  by  the  plaintiff  in  conformity  to  the  conditions  thereto 
annexed  ;  and  it  was  declared  and  agreed  that  the  aald 
policy  was  made  in  reference  to  such  conditione,  fcc,  and  ! 

that  after  the  making  of  the  said  policy,  and  before  the  loss  ' 

by  fire,'  &c. — to  wit,  on  the  14th  February  185*— by  a  I 

memorandum  written  on  the  said  policy,  the  defendants  i 

admitted  that  the  stock  of  goods  ihsured  thereby  eoneisted, 
besides  groceries,  of  dry  goods,  crockery  and  hardware,  wink 
country  produce,  and  stated  that  the  parties  insured  4heR  ' 

traded  under  the  firm  of  Dunlop  &  6ib8on  ;  and  Ibe  deftm- 
dants  did  then  agree  that  the  said  insumnce  and  policy 
should  cover  such  dry  goods,  croekery,  hardware  aad 
country  produce,  as  well  as  said  groceries. 

That  the  1  ttb  clause  of  the  conditions  annexed  to  said 
policy  stipulated  that  all  pefsons  insured  by  defendantt 
and  sustaining  loss  by  fire,  were  fonhwitli  Id  gim  neidee 
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iheRaf  to  defendants  or  their  agent,  and  as  soon  after  as 
possible  deliver  in  a  particular  accouDt  of  such  loss  or 
temage,  signed  with  their  own  bauds  and  yerified  by  their 
a^h  or  affirmation,  &o.,  and  that  they  should  also  declare 
on  oath  what  was  the  whole  value  of  the  subject  insured, 
in  what  general  manner  as  to  trade,  &c.,  the  buildings  in- 
sored  or  containing  the  subject  insured,  &c.,  were  occupied 
at  the  time  of  the  loss,  who  were  the  occupants,  and  bow 
the  fire  originated,  so  far  as  known  or  believed,  &c. ;  and 
that  until  such  proofs,  declarations,  &c.,  were  produced  the 
toss  should  not  be  deemed  payable,  and  a  copy  of  the  writ- 
ten portion  of  the  policy  should  be  given  in  all  cases  in  the 
affidavit  of  the  claimant.    It  then  alleges  a  total  loss  of  all 
tbegouds  insured  by  fire  on  the  STth  February,  1851,  exceed- 
ing in  value  the  amount  insured.    That  at  the  time  of  the 
flsaking  the  said  policy,  and  from  thence  until  the  said  fire, 
the  plaintiff  was  and  continued  to  be  interested  in  the  said 
stock  of  goods,  &e.,  to  the  amount  of  the  sum  insured  there- 
on by  the  defendants  as  aforesaid  ;  and  that  forthwith,  and 
as  soon  as  possible  after  the  said  fire,  to  wit,  on  &e.,  the 
said  David  Gibson  gave  notice  thereof  to  the  defendants' 
sgent,  with  a  particular  account  of  the  loss  and  damage 
saslained  thereby,  signed  by  him,  the  plaintiff,  and  the  said 
David  Oibson,  by  their  own  hands  and  verified  by  their 
oaths,  and  then  declared  on  oath  what  the  whole  value  of 
the  insured  property  was.     And  that  the  defendants  then 
wholly  waived,  rdmsed  and  discharged  the  plaintiff  from 
the  observance  and  performance  of  the  remainder  of  the 
eendUi&ne  abeve  recited.    And  that  afterwards  and  as  soon 
as  pesmble  after  the  said  fire,  to  wit,  on  &c.,  the  plainti^ 
eansed  the  said  Gibson,  and  the  said  Gibson  did,  on  the 
plaintiff's  behalf,  as  well  on  his  own,  deliver  unto  the  said 
afmit  a  partieutar  account  of  the  said  loss,  signed  with  bis 
hand  and  verified  by  bis  oath ;  and  also  declare,  and  he 
die  said  Gibson  did,  on  behalf  of  the  said  plaintiff  and  him- 
self, declare  upon  oath  what  was  tbe  value  of  the  whole 
fioperty  insured,  and  in  what  general  manned  the  building 
fwtainkig  the  said  insured  property  and  the  several  parts 
tliereof  was  and  veie  ocQupied  at  the  time  of  the  said  lo88» 
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and  who  the  occupants  thereof  were,  and  when  and  how 
the  fire  originated,  so  far  as  he  the  said  Gibson  kne'W  or 
believed,  which  said  affidavit  was  delivered  to  the  said 
agent,  togetheif  with  a  copy  of  the  written  portion  of  the  said 
policy  &c. 

Demurrer.     Special  causes  assigned  : 

1st  That  the  declaration  is  vague,  confused  and  unintel- 
ligible, and  it  cannot  be  ascertained  therefrom  whether  the 
plaintiff  alone,  or  the  plaintiff  and  Gibson,  were  the  parties 
insured. 

2nd.  That  it  shows  the  cause  of  action  to  have  accrued  to 
the  plaintiff  and  David  Gibson,  and  not  to  the  plaintiff  alone* 

Srd.  That  it  alleges  that  plaintiff  and  the  said  David 
Gibson  gave  notice,  whereas  there  was  no  previous  notice 
from  the  said  David  Gibson. 

4th.  That  the  statement  or  declaration  of  plaintiff,  required 
by  the  conditions  of  the  policy,  and  alleged  to  have  been 
made  by  the  plaintiff,  did  not  contain  the  particulars  required 
by  the  said  conditions,  and  was  not  in  accordance  with  the 
same. 

5th.  And  also  that  the  statement,  declaration  and  affidavit, 
alleged  to  have  been  made  by  the  said  Gibson,  was  irrele- 
vant and  of  no  effect. 

6th.  That  there  was  no  allegation  of  any  sufficient  state- 
ment or  declaration,  as  required  by  the  said  conditions, 
having  been  made  by  the  plaintiff,  or  by  him  and  Gibson. 

Oatt,  for  the  demurrer,  contended  that  the  declaration 
was  bad,  that  it  showed  two  persons  to  have  been  insured, 
whereas  the  action  was  brought  by  one  only,  and  so  non- 
joinder of  plaintiffs :  that  Gibson  should  have  been  a  co- 
plaintiff. — Sutherland  Insurance  Company  v.  Tierney  (a) ; 
also,  that  the  requirements  of  the  conditions  set  out 
liave  not  been  complied  with,  or  sufficiently  excused  : 
that  what  Gibson  did  for  the  plaintiff  was  done  by  the 
plaintiff  within  the  meaning  of  the  policy,  and  that  the 
declaration  was  inconsistent  in  first  alleging  a  release  of 
certain  conditions  and  then  averring  their  performance 
through  Gibson.    He  relied  strongly  upon  the  inconsistency 

(a)  Law  Times,  18th  October  1851,  C.  33. 
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and  tmcertainty  of  the  declaration  as  to  who  was  insuied 
and  who  was  really  plaintiff,  and  who  performed  the  con« 
dilioaS)  &c. 

Vank€Highndi  Q.  C,  in  reply,  contended  that  one  might 
insure  for  the  benefit  of  another :  that  one  partner  might 
insure  for  all ;  at  all  events,  he  might  insure  to  the  extent  of 
his  own  interest :  that  the  plaintiff  had  an  insurable  inter- 
est to  the  full  amount  of  the  sum  insured,  and  may  sue 
alooe  :  that  what  Gibson  did  was  for  his  benefit,  as  being 
likewise  insured,  as  the  addition  to  the  policy  showed: 
that  the  plaintiff  ^s  affidavit,  coupted  with  the  release,  suffi- 
ciently answered  the  conditions,  part  of  them  having  been 
waived :   that  all  alleged  about  Gibson  was  surplusage, 
and  ought  to  be  rejected.    As  to  the  name  of  David  that 
the  word  said  referred  to  Gibson,  and  sufficiently  identifies 
the  person  as  the  same  individual. — Chauntler  v.  Leese  et  al. 
4  M.  &  W.  295 ;  S.  C.  6  M.  &  W.  69S ;  Poole  v.  Hill,  6  M. 
U  Vf.  886 ;  Sutherland  v.  Pratt  et  al,  11  M.  &  W.  296; 
Skinner  v.  Stocks,  4  B.  &  A.  437  ;  Doe  d.  Wright  v.  Main- 
field,  M.  &  S.  294 ;  Arden  v.  Tucker,  4  B.  &  Ad.  815 ; 
Bourne  v.  Gatliffe,  3  M.  &  G.  689  ;  12  Ju.  1021 ;  Redmond 
V.  Smith,  7  M.  &  G.  457  ;  Hooper  v,  Lusby,  4  Camp.  66  ; 
Pirn  et  al.  v.  Read,  9  M.  &  G.  1 ;  Chy  Jr.  Forms  132,  note. 
Macaulat,  C.  J. — On  reference  to  the  cases  Page  v.  Fry, 
2  B.  &  P.  240 ;  Bell  et  al.  v.  Audley,  16  East.  141;  Cohen 
V.  Hannam,  5  Taunt.  101 ;  Lucena  v.  Crawford,  3  B.  &  P. 
75 ;  and  1  Chitty,  K.  49,  it  appears  to  me  judgment  should 
be  given  for  the  demurrer.    Other  cases,  I  think,  sufficiently 
show  that  the  plaintiff,  as  being  the  party  contracted  with, 
might  sue  alone,  as  a  sole  plaintiff,  whether  in  his  own 
behalf  or  for  the  joint  benefit  of  himself  and  Gibson  ;  bnt 
then  the  declaration  should  be  consistent  and  show  that  the 
action  was  brought  on  his  own  account,  or  on  the  joint  ac^ 
count  of  himself  and  partner.    Now  here  he  does  not  say 
whether  the  action  is  for  his  sole  benefit  or  for  the  benefit 
of  both ;  but  the  declaration  contains  a  statement  of  circum- 
stances from  whence  it  may  be  inferred  that  it  was  for  the 
joint  benefit)  without  distinctly  so  stating ;  had  the  action 
been  alleged  to  have  been  for  both,  the  indorsement  made 
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upon  the  policy  on  the  14th  of  Febmry  woold  have  BShrdmd 
evidence  that  both  were  insured  on  the  6tb  of  Febmarrj* 
But,  stated  as  it  is,  it  is  uncerlain  whether  in  the  original 
It  is  said  the  parties  insured  now  irttd$  or  then  IrvdML     In 
the  former  event,  it  would  relate  to  the  14tb,  and  not  to  tke 
6th  of  February,  when  the  policy  was  effected ;  in  the  lattev^ 
it  would  relate  to  the  6th,  and  it  ought  to  appear  with  jcet^ 
tainty,  for  as  it  is  left  doubtful  whether  it  means  that  tbm 
parties  insured  traded  under  the  firm  of  Duniop  tc  Qiimou 
at  the  time  of  the  insurance,  6th  of  February,  or  only  at  the 
time  of  the  indorsement,  the  14th  of  February.    But  thm 
most  formidable  objection  is  in  the  averment  of  the  interest 
in' the  goods  insured.    Assuming  that  the  indofsement  of 
the  i4th  of  Felnruaiy  is  merely  exfdanatory  of  what  vrmm 
contemplaied,  and  meant  the  original  insurance  of  fba^ 
plaintiff's  stock  and  groceries,  and  not  as  adding  to  or  ex* 
tending  it  to  dry  goods,  crockery,  hardware  and  coaafiy 
produce,  without  any  qew  or  additional  consideration  there* 
for,  and  that  the  plaintiff  and  Gibson  were  mutually  intai^ 
ested  therein,  and  were  jointly  insured,  and  intended  UP 
have  been  so  insured  originally,  it  seems  settled  that  ill 
declaring  upon  policies  of  this  kind,  as  well  as  polieiea  of 
insurance  upon  ships,  vessels,  or  cargoes,  it  is  necessary  to 
state  the  interest  of  the  plaintiff,  or  the  party  or  parties  on 
whose  behalf  the  insurance  was  eflfected,  at  the  time  of  tfa« 
ineorance  and  of  the  loss.    Now,  although  the  declaiaiioa 
imports  that  both  the  plaintiff  and  Gibson  were  insured  and 
interested  in  the  goods  on  the  I4tb  of  February,  and  so  eoiH 
tinned  until  and  at  the  time  of  the  lo6s,*stiil  it  is  not  eo 
alleged ;  the  plaintiff  merely  avers  that  at  the  time  of  maic* 
iog  the  policy,  and  thence  until  and  at  the  fine,  be  wae  and 
eoBtinued  interested  in  the  goods,  kc«,  to  the  amount  of  tfatf 
sum  insured  thereon,  importing  that  be  claims  on  bis  oNfm 
behalf  the  whole  amonnt  of  the  insovance,  and  yet  iacon* 
sastently  introducing  statements,  both  before  and  after  tiwt 
averment,  that  imply  a  joint  interest  in  Gibaon^    if  thers^ 
lore  he  was  solely  interested  in  the  policy  or  sons  insuisd^ 
nothing  should  have  been  said  of  Gibson,  and  if  fiifeaon 
was  eqisaUy  oc  jointljf  imefesladyit  rimdd  haw  bam  4i» 
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tiactlyso  stated,  and  his  interest  should  have  been  averred. 
Id  this  respect  the  declaration  seems  to  roe  faulty. 

I  lay  no  stress  upon  the  3rd  clause  of  demurrer,  respect- 
ing the  name  David^  Gibson  being  sufficiently  identified 
by  the  reference  to  him  in  the  word  mid.  Nor  do  I  think 
Ihe  way  in  which  compliance  with  the  condition  as  set 
oot  is  stated  ;  if  the  action  had  been  bronght  by  the 
plaintiff  alone,  for  and  on  behalf  of  himself  and  Gibson,  and 
Gibson's  interest  in  the  subject  matter  had  been  averred, 
because  it  appears  to  me  the  object  of  the  plaintiff  is  to 
show  a  compliance  with  such  condition  by  both,  that  is  as 
to  himself  part  performance  strictly  and  a  release  as  to  the 
lesidue,  and  as  to  Gibson  complete  peribrmance  of  the 
whole,  that  part  of  the  declaration  following  the  alleged 
lelease  of  the  plaintiff  inconsistently  and  unnecessarily 
alleging  that  what  Gibson  did  afterwards  was  caused  by 
the  plaintiff,  and  done  by  Gibson  on  the  plaintiff's  behalf 
as  well  as  his  own.  The  main  ground  on  which  I  think 
the  demurrer  goo4  is  the  omission  by  the  plaintiff  of  the 
averment  of  any  interest  in  Gibson  at  the  time  of  the  policy, 
or  at  the  time  of  the  fire  or  loss,  although  in  other  respects 
the  declaration  is  framed  as  if  he  were  a  party  insured  and 
for  whose  benefit  the  action  was  brought.  It  is  consistent 
with  all  that  is  alleged  relative  to  Gibson's  interest,  that  if 
be  ever  had  any,  he  might  have  parted  with  it  before  loss 
by  fire. 

McLsAV,  J.,  and  Sullivan,  J.,  concurred. 

Judgment  for  demurrer. 

Pabks  v.  Matbkx. 

T»  a  count  in  Mranpsit  for  a  breach  of  firomise  of  marriage,^  the  defendant 
pleaded  that  after  the  contract  and  promisei  &c.,  and  before  breach— to  wit. 
on  kc. — it  was  agreed  by  and  between  defendant  and  one  D.  W.,  who  then 
was  the  legal  guardian  of  plaintiff  who  was  then  an  infont,  and  by  and  with  tfaa 
concurrence  and  approbation  of  plaintiff,  that  the  said  contract  and  prorotae 
should  be.  and  the  same  was  thereupon  rescinded  by  the  defendant  and  plaintiff's 
gaiidjan  with  the  plamtiff 's  consent  and  concurrence. 

Mi,  that  the  plea  was  bad.  on  the  ground  that  the  contract  could  only  be 
avoided  by  the  act  of  the  infimt.  and  not  by  the  act  of  the  guardian. 

BeU  alto,  that  the  replication  di  vnjuria  to  the  above  plea  is  bad,  on  the  ground 
thst  it  is  only  good  when  the  plea  admits  the  breach  of  the  promise  stated  and 
•zeusesit. 

Writ  issued  12th  March  1851,  Deolaration  2nd  Septem- 
ber 1861.    Assumpsit  for  breach  of  promise  of  marriage, 
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one  count  only,  laying  mutaal  promises  on  the  1st  Jannary 
1847,  and  averring  plaintiff's  readiness  to  marry  defendant, 
then  avers  that  the  defendant  on  1st  February  1861  married 
Rosanna  Moran,  contrary  to  his  promise  to  plaintiff,  to  her 
damage,  &c. 

4ih  Plea — that  after  the  contract  and  promise  mentioned 
in  the  declaration  was  made  and  entered  into  by  defendant, 
and  before  any  breach  thereof  by  defendant,  and  before 
suit — to  wit,  on  the  14th  May  1847 — it  was  mutually  agreed 
by  and  between  defendant  and  David  Williams,  (then 
being  the  legal  guardian  of  the  plaintiff,  who  was  then  an 
infant  and  under  age),  and  by  and  with  the  concurrence 
and  approbation  of  the  plaintiff,  that  the  said  contract  and 
promise  should  then  be  and  the  same  was  therefrom  wholly 
rescinded  and  abandoned,  accordingly,  by  the  defendant, 
and  plaintiff's  said  guardian  David  Williams,  with  the 
plaintiff's  consent  and  concurrence  :  verification. 

Replication,  de  injuria — that  defendant  of  his  own 
wrong,  and  without  the  cause  by  him  Alleged,  broke  his 
said  promise  in  manner  and  form  alleged :  concluding  to 
the  country,  &c. 

Demurrer.    Special  causes : 

1  St.  That  tbe  pleais  in  discharge  of  the  action  of  plaintiff, 
who  does  not  take  issue  upon  any  single  fact  therein,  but 
puts  in  issue  all  the  statements  in  said  plea. 

2nd.  That  the  replication  is  double  and  bad  for  duplicity ; 
that  the  plea  alleges  a  rescission  of  the  contract  before 
breach,  and  yet  the  replication,  instead  of  denying  it,  alleges 
that  the  defendant  broke  his  promise  without  the  cause 
assigned,  and  so  putting  in  issue  several  traversable  facts. 

Sid.  That  being  a  plea  in  discharge,  the  replication  de 
injuria  is  bad,  Stc. :  joinder  in  demurrer. 

In  the  margin  it  is  noted  that  tbe  plaintiff  objects  to  the 
sufficiency  of  the  plea — 

1st.  That  it  does  not  confess  and  avoid,  or  traverse  and 
deny  the  promise  alleged. 

2nd.  That  it  tenders  an  immaterial  issue. 

3rd.  Does  not  answer  the  whole  declaration,  setting  up 
an  agreement  to  rescind  with  Williams,  the  alleged  guar- 
dian of  the  plaintiff,  with  her  concurrence,  which  if  tme 
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is  noaiiBXveir  to  the  declaration,  as  plaintiff's  ooi}canenoe 
while  a  minor  would  not  be  binding  upon  her. 

4th.  Nor  had  said  Williams  any  legal  right  to  enter  into 
s«eb  agreement  on  plaintiff's  behalf  while  a  minor. 

5tb.  Nor  does  it  shew  how  he  became  legal  guardian  of 
tbe  plaintiff,  or  that  he  was  in  fact  such  guardian  legally 
appointed. 

$tb.  That  the  plea  consists  altogether  of  matter  of  law,  on 
which  no  issue  can  be  taken,  and  is  no  answer  to  the  dec- 
laration, but  is  argumentative  and  defective. 

Wsiliriigej  for  the  demurrer,  contended  that  the  replica- 
taoD  was  bad  according  to  the  3rd  resolution  in  Crogate's 
iNtse,  S  Co»  67,  on  tbe  ground  that  an  authority  was  imme- 
diately derived  from  the  plaintiff;  in  which  event  the  plain- 
tiff oaght  to  answer  it,  and  not  reply  generally  de  inujria. — 
Also,  because  the  plea  was  in  discharge  or  denial,  and  not 
merely  in  excuse. — Selby  v.  Bardoons,  S  B.  &  Adol.  2. 

RichardSy  in  reply,  contended  that  there  was  no  such  cause 
of  special  demurrer  as  that  the  plea  relied  upon  authority 
from  plaintiff* 

That  it  is  not  a  plea  in  discharge,  which  only  applies  to 
tested  rights  of  action,  whereas  the  matter  relied  upon  had 
preceded  any  breach  of  the  {Momise  alleged. 

That  a  plea  of  contract  rescinded  before  bieacfa  is  em- 
phatically  in  excuse. — Pontifex  v.  Wilkinson,  1  C.  B.  76; 
Cattrell  v.  Lees,  8  C.  B.  113. 

Also^  that  the  plea  is  bad  on  general  demurrer :  that  an 
iniant  oould  not  during  minority  discharge  a  contract  or 
promise  valid  or  binding  on  an  adult  only  by  reason  of  its 
being  in  the  eye  of  the  law  beneficial  to  the  infant ;  and 
that  any  such  agreement  to  discharge,  though  express,  with- 
out any  concurrent  benefit,  was  not  binding;  and  that  here 
the  defendant's  discharging  the  plaintiff  was  no  benefit 
or  consideration,  inasmuch  as  she  was  not  bound,  thoi^h 
he  was ;  that  a  guardian  as  such  had  no  right  to  rescinoor 
repudiate  the  defendant's  promise,  and  if  the  plaintiff's 
sanction  warranted  it,  tbe  defendant  shopld  have  pleaded 
that  she  (and  not  the  guardian)  rescinded  the  contract  and 
diicbaiged  him  therefrom.    But  that,  even  had  such  been 
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the  plea^  it  would  not  estop  her  from  afterwatds  ixmistio^ 
on  its  performance. 

Macaulat,  C.  J. — ^With  respect  to  the  replication  I  think 
it  is  bad  for  the  last  cause  of  special  demurrer  assigned,  as 
being  in  discharge  or  denial,  and  it  is  in  effect  a  plea  of  dis- 
charge from  the  promise  to  marry  before  breach,  and  of 
denial  of  any  breach  ;'  it  expressly  alleges  such  discharge, 
and  argumentatively  or  impliedly,  as  a  necessary  inference, 
denies  the  breach  of  promise  alleged,  by  shewing  that  no 
such  promise  existed  at  the  time  when  &c.  that  could  have 
been  broken.  I  do  not  find  that  to  constitute  a  plea  in  dis- 
charge to  which  dB  injuria  is  inadmissible  as  a  replication, 
such  discharge  was  to  be  after  breach  or  after  a  right  of 
action  had  accrued  and  vested,  which  right  of  action  was 
discharged  as  compared  with  a  discharge  from  a  subsisting 
executory  contract  or  promise  before  breach,  and  tberefoie 
before  any  right  of  action  could  have  vested  ;  the  gist  of 
this  plea  is  a  discharge  of  the  latter  kind. 

Without  enumerating  the  cases  applicable  to  de  injuria 
as  a  replication  in  assumpsit,  I  shall  refer  to  some  in  which 
the  rescission  of  executory  contracts  before  breach,  or  the 
substitution  of  them,  has  been  in  question. — ^Pearson  et  aL 
y.  Pearson,  5  B.  &  Adol,  859 ;  Langden  v.  Stokes,  Cro. 
Car.  S8S;  2  Show.  417;  2  Lev.  214;  Cro.  Ja.  48S,  619, 
620 ;  6  Tyr.  373  ;  Edwards  v.  Chapman,  T.  &  6.  481 ;  S.  C. 
1  M.  &  W.  231 ;  S.  C.  4  Dow.  731  ;  a  plea  of  rescission 
of  the  contract,  in  an  action  for  goods  sold  and  delivered, 
held  bad  on  demurrer,  a  duty  having  arisen  from  the  sale 
that  could  not  be  got  rid  of  without  an  accord  and  satis- 
faction—see Thomas  v.  Shillibeer,  1  M.  &  W.  124.  Kingv. 
Oillett,  7  M.  &  W.  55— A  plea  that  plaintiff  absolved  defen- 
dant  from  his  promise  to  many  before  breach  held  good  on 
demurrer ;  the  action  was  between  two  adults.  Rogers  v. 
Cistance,  1  Q.  B.  77  ;  2  Saund.  295  note — A  dischai^  of 
the  contract  before  breach,  is  mentioned  as  one  instance  in 
which  the  replication  of  de  injuria  is  not  admissible.  In 
Purchell  v.  Sailer,  1  Q.  B.  207,  Lord  Denman  said,  "  Pleas 
in  discharge,  as  distinguished  from  pleas  in  excuse,  ars 
when  the  matter  of  the  plea  bears  upon  and  applies  to  the 
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debt  itself  and  pats  an  end  to  it ;''   of  which  sort,  among 
other  instances  snggested  by  him,  was  dischaige  of  the 
eoatiaet  before  breach.    Edwards  v.  Greenwood,  6  Bing. 
N.  S.  476 — ^It  does  not  clearly  appear,  bat  was  assamed 
by  the  coart,  that  the  alleged  satisfaction  by  the  substitation 
of  a  bill  of  exchange  for  a  promissory  note  was  after  breach. 
In  Herbert  v.  Sayer,  6  Q.  B.  972  ;  Lord  Denman  said  if  the 
party  ^rith  whom  the  direct  transaction  was  alleged  had  been 
idaintiflf,  it  might  have  been  in  discharge ;  bat  as  it  was,  the 
[dea  amoanted  only  to  an  excuse.     Pontifex  v.  Wilkinson, 
1 C.  B.  76 — ^The  4th  plea  wasoneof  mataal  discharge  before 
breach  to  which  plaintiff  replied  de  injuria^  and  defendant 
joined  issue  thereto  without  objection.    Short  v.  Stone,  8 
Q.  B.  358  note.    The  third  plea  was  of  a  like  kind,  to  which 
jdaintiff  replied  denying  the  agreement  and  rescinding. 
Jones  ▼.  Senior,  4  M.  &.  W.  12S ;  Humphreys  v.  0'Con« 
neil,  7  M.  &  W.  370 ;  Cowper  v.  Garbett,  13  M.  &  W.  33 ; 
Schild  V.  Kilpin,  8  M.  &  W.  676— That  a  replication  Jk 
injuria  is  only  good  when  the  plea  admits  a  breach  of 
the  promise  stated  and  excuses  it,  not  if  it  is  a  denial  of 
the  breach,  though  only  argumentatively  so.— ^  C.  B.  113; 
Bench  v.  Merrick,  1  C.  &  K.  63 — In  breach  of  promise  of 
marriage  defendant  pleaded  misconduct  of  plaintiff,   to 
which  de  injuria  was  replied,  and  no  doubt  correctly. — 
Moigaa  ▼.  Price,  4  Ex.  R.  615.    But  I  am  of  opinion  that 
the  plea  is  bad  even  on  general  demurrer  ;  the  plea  alleges 
the  agreement  to  have  been  by  and  between  the  defendant 
and  Williams,  then  being  the  legal  guardian  of  plaintiff, 
who  was  under  age — not  saying  as  guardian  or  on  her 
behalf,   but  by  and  with  her  consent  and  approbation 
that  the  contract  and  promise  mentioned  in  the  declaration 
should  then  be  and  the  same  was  thereupon  wholly  res- 
cinded and  abandoned  by  the  defendant  and  plaintiff's  said 
guardian — ^not  saying  as  9uch  or  on  her  behalf,  but  with 
her  consent  and  concurrence. 

The  utmost  that  can  be  said  of  this  is  that  the  plaintiff 
concurred  in,  consented  to,  and  approved  of  hetr  guardian 
agreeing  with  defendant  to  rescind  and  abandon  the  con- 
tract and  promise :  still  she  was  no  par^  to  it  personally 
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Bslees  the  word  ^  concurrency  "  imports  it.  My  impies*- 
eion  ifl/tbat  this  word  does  no  more  than  import  an  acqui- 
esoene^  at  the  time,  not  that  she  was  actuaUy  present  and 
a  party  to  the  arrangement.  Her  consent  may  have  pre^ 
ceded  it  That  an  infant  may  hold  an  adalt  to  a  promise  to 
many  though  not  reciprocally  bonnd  was  held  in  Holt  y. 
Ward,  Fitzgibboo  175,  275;  S.  C.  S  Atk.  306;  S.  C.  2 
Strange  937  and  S.  C.  3  Ba.  Ab.  574. 

It  is  consistent  with  the  plea  in  this  case  that  the  plain- 
tiff was  of  an  age  sufficient  to  enter  into  actual  marriage 
with  consent  of  parents  or  guardians,  and  that  her  alleged 
guardian  had  assented  to  the  contract  in  question ;  the  con- 
trary is  not  alleged,  nor  is  any  new  consideration,  beneficial 
to  the  plaintiff,  for  the  rescission  pleaded  or  alleged ;  and  if 
there  was  a  valuable  consideration  as  between  the  defen- 
dant and  Williams,  (which  is  not  averred),  the  plaintiff 
would  not  appear  to  have  had  a  beneficial  interest  therein 
or  been  entitled  to  sue  therefor. 

Cases  having  relation  to  this  question  are  such  as  1  Vent. 
9 ;  Carter  v.  CoUingwood,  i.b.,  297 ;  Crow  v.  Rogers,  1 
Stra.  592  ;  S  Lev.  210;  Wilson  v.  Coupland,  5  B.  &  Al. 
S28 ;  Price  v.  Easton,  4  B.  &  Ad.  433 ;  Wharton  v.  Wal- 
ker, 4  B.  &  C.  163 ;  Fitzmaurice  v.  Waugh,  3  D.  &  R.  273, 
and  cases  cited  ib.  How  Williams  was  plaintiff's  gnar> 
dian  is  not  alleged,  nor  was  any  authority  ciled  to  afaew 
that  his  act,  in  agreeing  to  rescind  the  defendant'a  coa* 
tract  and  promise  (even  with  the  plaintiff's  consent  and 
approbation))  bound  her.  The  case  of  Morgan  v.  Thorne, 
7  M.  &  W.  400)  shews  that  an  action  brought  by  a  procbein 
amy,  appointed  by  the  court  as  bringing  an  action  of  crim. 
eon.  without  the  knowledge  or  direction  of  the  plaintiff,  an 
infant  was  binding  upon  him,  and  the  case  of  Foote  v. 
Hayne,  1  C.  &  P.  545,  is  in  point  to  show  under  what  cir- 
enmstances  the  acts  of  the  plaintiff's  father  in  conespond- 
irig  with  the  defendant  (she  being  of  full  age)  bind  her ; 
bnt  it  is  clear  an  infant  cannot  appoint  an  attorney  to  act 
ibr  him  or  her,  as  to  confess  judgment — Oliver  v.  Woodroffe, 
4  M.  *  W.  650 ;  1  C.  M.  &  R.  651 ;  Dixon  on  deeds,  472 ; 
t  Sauid.  212  (4J.    However  necessary  the  oonaent  of  a 
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gnaidian  mnj  be  to  a  marriage  contract,  de  preaenHj  or 
actual  marriage,  it  does  not  follow  that  such  guardian  can 
leecind  a  contract  of  marriage  in  future  or  executory  with 
the  consent,  concurrence  or  approbation  of  the  infant,  f 
Ba.  C.  C.  S,  Drury  v.  Dniry ;  Bio,  P.  C.  66 ;  Wilraof^ 
opinions,  177 ;  Theobald  ▼.  Duffoy  ;  9  Mod.  103  ;  Gaines 
▼.  Smith,  15  M.  &  W.  189  ;  shew  the  importance  of 
allegations  being  specific. 

Now  it  appears  to  me  that  if  the  plaintiff  did  anything 
or  said  anything  tp  discharge  the  defendant  it  ought  to 
ha^e  been  SQ pleaded  as  her  act  and  not  her  guardian's;  that 
an  infant  during  her  minority. might  avoid  a  contract  of  this 
kind,  while  executory^  seems  to  follow  from  the  decision  in 
tbe  Newry  and  Enniskillen  Railway  Co.  v.  Combe,  3  Ex. 
R.  565 ;  but  then  it  must  be  tbe  act  of  the  infant. — ^Tha 
Cork  and  Bandon  Railway  Co  v.  Caze,  10  Q.  B.  935 ; 
Holmes  v.  Blogg,  8  Taunt.  35 ;  Holmes  v.  Blcgg,  ib.  508 ; 
S.  C.  2  Moore  552. 

The  Leeds  and  Thirsk  Railway  Co.  ▼.  Famley — If  ma- 
terial, this  case  determined  that  on  these  pleadings  it  can 
not  be  intended  the  plaintiff  is  not  a  minor  still,  ahhongk 
she  has  declared  by  attorney ;  ride  Fitzmaurice  ▼.  Waugh, 
S  D.  ft  R.  S73,  contra.  The  case  might  be  reversed  by 
supposing  the  defendant  had  sought  to  hold  the  plaintiff 
responsible ;  and  if  otherwise  liable,  would  it  be  a  good  plea 
on  her  part  that  she  being  then  a  minor,  Williams,  her 
guardian,  and  the  defendant  had  agreed  to  reseind  the  con* 
tract  with  her  concurrence,  &c.  ?  I  apprehend  not,  and  that 
such  a  plea  would  be  bad  for  not  pleading  the  fact  that  she 
and  defendant  mutually  agreed  to  rescind  it,  instead  61 
merely  stating  facts  which  might  constimte  evidence  thereof 
or  whence  it  might  be  inferred.  The  only  doubt  is  whether 
the  plea  is  merely  informal  and  the  objection  not  open  on 
general  demurrer.  Bell  v.  Tuckett,  3  M.  &  6.  785— That 
if  a  good  plea  the  plaintiff  might  have  traversed  both  the 
alleged  agreement  and  her  concurrence  and  had  she  done 
so  her  concurrence,  would  have  formed  a  material  part  of 
the  issue,  and  the  difficulty  is  that  mere  concurrence,  consent 
or  approbation  during  minority  on  her  guardian's  agreeing 
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to  pnt  an  end  to  the  contract  would  not  be  a  direct  act  on 
ber  part,  but  the  excuse  of  a  delegated  authority  on  his — not 
an  act  done  by  her  or  by  him  in  her  name  nor  for  her  benefit ; 
and  if  it  was,  it  is  not  so  pleaded.  It  is  not  pleaded  that  she 
repudiated  or  agreed  to  rescind,  but  that  Williams,  ber 
guardian  did,  with  her  concurrence,  without  saying  and  oa 
her  behalf. 

The  privilege  of  avoiding  that  which  is  not  void  but  only 
voidable,  as  this  contract  clearly  was,  is  said  to  be  a  per- 
sonal privilege,  of  which  no  one  can  take  advantage  but  the 
infant. — Smith  v.  Bovin,  1  Mod.  25 ;  Bugbeau  on  Infancy, 
37,  S8 ;  Zouch  v.  Parsons,  3  Bur.  1794 ;  S.  C.  3  Bur.  1808 ; 
McPherson  on  Infants,  461,  477,  478 ;  3  Doug.  65 ;  2  H. 
B.  515;  Gray  v.  Cookson,  16  East.  13  ;  4  T.  R.  196; 
Smedley  v.  Gooden,  3  M.  &  S.  189 ;  Hargrave  v.  Haigrave, 
12  Bevan,  408. 

Rested  upon  the  authority  of  Williams  merely  as  gaar- 
dian,  I  think  he  had  no  power  to  exonerate  the  defendant ; 
as  between  him  and  defendant  it  was  a  nudum  pactum^  and 
without  mutuality  of  consideration,  Williams  agreeing  to 
rescind  it,  being  no  consideration  for  the  defendant's  doing 
so,  for  want  of  privity  in  the  contract,  and  if  invalid  as  to 
one  party  it  was  equally  so  to  the  other,  taking  it  in  conjunc- 
tion with  her  concurrence.  I  think  it  would  fail  as  being 
a  delegated  act  then,  in  which  he  nevertheless  acted  as  prin- 
cipal and  not  as  her  agent,  and  on  her  behalf ;  and  if  he  had, 
the  act  to  bind  her  should  have  been  formal  and  tatamoont 
to  a  repudiation  of  the  agreement  by  her,  which  the  matter 
pleaded  does  not  appear  to  me  to  amount  to.  No  instru- 
ment in  writing  signed  or  executed  by  an  agent  or  one  ex- 
ercising a  delegated  authority  in  his  own  name,  would  be 
invalid  to  bind  the  principal,  though  said  to  be  witfa  the 
concurrence  of  such  principal. — ^DLxon  on  Deeds,  532; 
Paley  on  Agency,  180-1-2*3  and  308 ;  Moor.  818 ;  2  Bur. 
1188;  2D.  &R.  273.       ' 

On  the  whole  I  am  not  satisfied  the  concurrence,  consent, 
and  approbation  alleged  amount  in  law  to  such  a  rescission 
or  repudiation  of  the  contract  by  the  plaintiff  while  a  minor, 
as  to  bind  her  to  the  cancellation  or  avoidance,  as  an  act  of 
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ber  crarn ;  it  seema  to  me  the  same  as  if  a  mere  stranger  had 
agreed  'with  the  defendant  to  rescind  it  with  her  acquiescence, 
in  oppoeition  to  which,  she  now  by  bringing  this  action 
disaflfonns  the  act,  or  any  repudiation  on  her  part,  binding 
er  conclasive  upon  her  as  a  discharge  of  the  defendant ;  and 
that  judgment  should  be  given  against  the  plea  on  this  de- 
miifreT* 

As  to  the  binding  efTects  of  tmnsactions  by  or  on  behalf 
of  mfants  in  equity,  I  may  refer  to  Theobald  v.  Dufiby,  9 
Mod.  103,  Bennett  v.  Lee,  S  Atk.  489. 

McLsAN,  J.-^Tfae  objections  to  the  plea  having  been 
vrged  on  the  argument,  it  becomes  necessaiy  first  to  inquire 
whether  in  truth  the  plea  is  a  sufficient  answer  to  the  decia- 
ration,  as  it  is  only  in  the  event  of  its  being  so  that  the  con- 
sideratiofn  of  the  replication  becomes  necessary  or  impor- 
tant.    The  plea  alleges  an  agreement'made  with  one  David 
Williams,  then  being  the  legal  guardian  of  the  plaintiff,  an 
infant  ander  age,  tmM7&«  concurrence  and  approbation  of 
the  piaintJiF,  that  the  contract  of  marriage  should  be  res- 
cinded and  abandoned,  and  that  the  same  was  accordingly 
xeseinded  and  abandoned  by  the  defendant  andiheplainiijPe 
emd  guardian^  with  ihe  plaintiff's  consent  and  concurrence. 
H  Ib  not  alleged  that  any  agreement  was  entered  into  between 
Urn  ^ainiiff  ^Lud' defendant  to  rescind  the  contract,  or  that 
the  contract  was  abandoned  by  plaintiff,  but  the  agreement 
is  stated  to  have  beep  with  her  legal  gnardian,  with  her 
assent  and  concurrence,  and  that  he  and  the  dtfendantj  by 
her  consent  and  concurrence^  rescinded  and  abandoned  the 
contract.    NoWf  if  it  is  admitted  that  an  infant  female  may 
agree,  with  the  approbation  of  her  guardian,  to  abandon  a 
oontmct  of  marriage,  or  any  other  advantageous  contract, 
there  is  no  allegation  in  the  plea  that  that  was  the  case  in 
this  particula!^  instance,  for  the  agreement  is  not  alleged  to 
be  with  the  plaintiff  but  with  her  guardian,  who  could  have 
no  right  to  make  such  an  agreement  for  his  ward,  and  he 
it  is  who  is  alleged  to  have  rescinded  and  abandoned  the 
contract.    IRs  rescission  ftnd  abandonment  of  the  contract, 
with  her  ooncurrenoe,  does  not  amount  to  a  rascission  of  it 
by  the  plaintiff.     It  was  a  contract  between  the  plaintiff 
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and  defendant,  and,  under  any  circnmstances,  could  only 
be  put  an  end  to  by  the  parties  who  made  it.    One  of  those 
parties,  judging  from  the  allegations  in  the  plea,  does  not 
appear  to  have  been  a  party  to  the  agreement  to  rescind, 
and  all  that  is  stated  as  to  her  part  of  the  matter  is,  that  she 
concurred  and  assented  to  what  a  person,  alleged  to  have 
been  her  guardian,  did  in  the  matter ;  such  consent  to  what 
another  person  did  could  not  be  binding  on  the  plaintiff, 
unless  she  was  actually  a  p^rty  to  the  agreement  made 
through  such  person,  and  cannot  be  taken  to  amount  to  an 
agreement  on  her  part  to  rescind  and  abandon  the  contract 
If  she  was  a  party  to  the  agreement,  and  her  guardian  was 
assenting,  then  the  plea  should  have  alleged  the  agreement 
to  have  been  made  by  the  defendant  with  the  plaintiff,  with 
the  concurrence  of  her  guardian ;  and  the  question  would 
then  have  arisen  whether,  being  a  minor,  any  agreement, 
even  with  the  consent  of  her  guardian,  to  rescind  and  put 
an  end  to  such  a  contract  as  the  one  declared  on  would  be 
binding ;  at  present  it  does  not  appear  to  me  that  it  is  neces- 
sary to  consider  that  point,  inasmuch  as  the  plea  does  not 
allege  that  the  contract  was  in  fact  rescinded  or  abandoned 
under  any  agreement  with  the  plaintiff,  and  therefore  does 
not  set  up  any  defence  to  the  action.    The  plea,  I  think,  is 
bad  on  these  grounds ;  and  this  being  the  case,  it  is  unne- 
cessary to  go  into  the  question  as  to  the  demurrer. 
Sullivan,  J.  concurred.  ^ 

Judgment  against  the  plea  on  the  demurrer. 


RiONKT  T.  Mitchell  and  McMastsr. 

Under  what  circamstances  the  property  in  chattels  vesta  in  a  vendee  hf  the 
contract  of  sale. 

In  an  action  of  trover  for  wheat  and  flour  of  the  plaintiff,  it  appeared  that  H.  K. 
&  Son,  heing  the  owners  of  a  grist  mill,  on  the  14ih  October  1851,  applied  to 
the  plaintin 's  agent  for  an  advance  upon  5000  bushels  of  wheat  alleged  by 
tbem  to  be  in  the  mill,  for  which  they  produced  the  warehouse  receipt.  The 
a^nt  preferred  purchasing  the  wheat  for  the  plaintiff,  and  they  therefore  gave 
him  the  following  receipt :  "  500/.  Received  from  R.  A.  G.  agent,  for  Thomas 
Rigney,  New  York,  5002.  on  account  5000  bushels  of  wheat  soM  him  at  2s. 
9d.  per  bushel.  Toronto,  14th  October  1851.  (signed)  H.  K.  &  Son."  And 
he  thereupon  paid  the  500/.,  minus  his  charge  for  afenc^  and  brokerage.  The 
wheat  in  the  mill  was  on  the  same  day  inured  by  H.  K.  k  Son  at  the  request 
of  the  plaintiff's  agent,  in  their  own  names,  the  policy  providing  that  in  c$ae 
of  loss  the  amount  should  be  paid  to  the  plaintiff.  The  agent  then  agreed  with 
H.  Kr&  Son  for  erinding  5000  bushels  of  wheat  at  their  mill  before  1st  Jsnn- 
ary  following,  and  he  debited  them  with  the  500/.  paid  on  account  On  th$ 
16th  October  the  plaintiflPs  agent  went  t9  the  mill  and  took  a  sample  of  the 
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^rikMt,  bat  18  it  appeued,  without  the  knowledge  of  H.  K.  &  Son  or  their 
eenrants.  No  deliverer  of  any  part  was  at  this  time  or  previously  made.  On 
the  18th,  the  agent  without  any  further  communication  with  the  parties,  made 
wt  bought  and  sold  notes,  and  transmitted  the  bought  note  by  letter  to  the 
plaintiff,  and  delivered  the  sold  note  to  one  of  the  firm  of  H.  £.  &  Son,  direct- 
ing them  at  the  same  time  to  deliver  the  flour  as  ground,  marked  [R]  to  a 
wharfinger  in  Toronto  for  shipment  to  the  plaintiff  at  New  York.  On  the 
31st  October  H.  K.  &  Son  assigned  all  their  property  to  the  defendants,  who 
4liiiy  registered  the  assignment,  and  on  the  4th  November  H.  K.  k  Son  deliv- 
ered possession  to  the  defendants'  clerk,  which  possession  was  continued 
thteceforward  by  the  defendants.  On  the  5th  November  the  plaintiff's  agent 
took  a  formal  delivery  at  the  null  of  all  the  wheat  and  flour  there,  being  348 
barrels  of  flour  and  1500  bushels  of  wheat,  (the  defendants'  clerk  being  on  the 
premiscf  but  not  interfering),  and  again  directed  that  it  shonhi  be  sent  to  To- 
ronto. None  of  the  flour  at  that  time  had  been  marked  [R] ,  but  300  barrels  . 
were  so  marked  on  this  occasion.  The  flour  was  not  sent,  as  the  defendants' 
agent  forbade  the  teamsters  to  take  it,  and  on  the  7th  November  he  obtained 
poaKfsion  for  the  defendants  of  all  the  wheat  and  flour  in  the  mill,  which  was 
afterwards  shipped  on  defendant's  account— some  or  it  being  marked  [R] — 
and  being  OTO  barrels  in  all. 
At  the  trial  evidence  was  given  by  the  miller  of  H.  K.  &  Son  as  to  the  quantity 
of  wheat  in  the  mill  on  the  18th  October,  and  of  the  flour  delivered  from  the 
noill  before  the  assignment  to  the  defendants,  upon  which  the  defendants  con- 
tended that  from  the  proved  course  oi  business  in  the  mill,  none  of  the  identical 
wheat  hi  the  mill  at  the  time  oi  the  sale  to  the  plaintiff  eould  have  been  man- 
u&ctured  into  the  flour  of  which  the  defendants  had  taken  possession  under 
the  assignment.  The  jury  found  a  verdict  for  the  plaintiff,  with  344/.  3s.  4cf. 
damages.  The  court  mace  absolute  a  rule  for  a  new  trial  upon  payment  of 
costs,  holding  that  the  evidence  left  it  doubtful  whether  the  property  in  any 
wheat  ever  vested  in  the  plaintiff;  and  2ndly,  that  the  weight  of  evidence 
Tendered  it  probable  that  no  part  of  the  wheat  in  the  mill  at  the  time  of  the 
contract  witn  the  plaintiff  came  into  the  defendant's  possession. 

Writ  issued  26th  November,  1851.    Declaration  dated 
Srd  December,  1851. 
Declaration,  one  count  in  trover  for  10,000  bushels  of 
wbeaty  10,000  bushels  of  wheat  manufactured  into  flour,  and 
W^OOO  barrels  of  flour.    Damages  laid  at  1000/. 
Pieas  :  Ist.  Not  guilty  and  issue. 
j0ncl.    Plaintiff  not  possessed,  and  issue. 
Xhe     case  was  tried  before  Mr.  Justice  Draper,  at  the 
ItLxnar^  Assizes,  1852,  held  at  Toronto,  in  and  for  the  united 
ooanti^s  of  York,  Ontario  and  Peel,  when  it  appeared  in 
eviderftce  that  certain  persons  trading  under  the  name  or  firm 
of  Hollies,  Kline  &  Son,  owned  a  grist  mill,  &c.,in  the  town- 
ship of  Vaughan,  at  a  place  called  Klineburg:  that  on  the 
U\h  of  October,  1851,  Kline  the  younger,  on  behalf  of  his 
&nD,  applied  to  Goodenough,  who  was  the  plaintiff's  agent 
in  the  oity  of  Toronto,  for  advances  on  property,  saying  they 
liad  5000  bushels  of  wheat,  and  indeed  representing  that 
%  bd.^  as  much  as  6000  bushels,  and  being  asked  for  a 
''•'*c*«se  receipt,  delivered  a  receipt  in  writing  as  follows : 
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**  Received  in  store  atiOtneburg  mills  store-home,  Vaughan,  50OO 
bushels  of  wheal,  subject  to  the  order  of  the  plaintiff  to  be  shipped 
by  first  conveyance,  in  flour  or  wheat,  for  sale  in  New  York  or 
Toronto. 

(Signed)        **  Hughes,  Klihe  &  Son." 

«  Toronto,  14th  October,  1851." 
That  Goodenough,  hesitating  to  act  on  this  receipt,  took 
advice^  and  in  consequence  agreed  with  Kline,  junior,  on 
the  same  day  to  purchase  5000  bushels  of  wheat,  making  it 
a  transaction  of  sale  and  purchase,  and  took  another  receipt 
as  follows : 
"  je500 

"  Received  from  R.  A.  Goodenough,  agent  for  the  plaintiff,  New 
York,  500/.,  on  account  5000  bushels  of  wheat  sold  him  at  2s»  9d. 
per  busheU 

(Signed)        ^  Hughes,  Kline  &  Son.** 

«  Toronto,  14th  October,  1851." 

He  also  required  the  wheat  te  be  insured,  which  was  done 
in  the  following  form : 

'<  ^tna  Insurance  Company. 
«*  Messrs.  Hughes,  Kline  &  Son,  October  14, 1851,  for  two  months, 
on  wheat,  flour,  flour  barrels,  and  mill  oAIblI,  contained  in  a  wooden 
grist  mill  and  store  attached,  belonging  to  Mr.  N.  Kline,  senior, 
situate  at  Klinebui^,  township  of  Vaughan — ^isolated.  In  case  of 
loss  the  amount  to  be  paid  to  Thomas  Rigney,  Esquire." 

No  premium  or  amonnt  being  mentioned ;  whereupon 
Goodenough  drew  a  bill  of  exchange,  at  sixty  days,  on  the 
plaintiflT  at  New  York,  in  favour  of  Kline  &  Son,  who 
endorsed  it  to  the  City  Bank,  where  it  was  discounted  and 
the  proceeds  placed  to  Goodenough's  credit,  who  drew  a 
check  in  favour  of  Kline  &  Son  for  the  amount,  and  they 
gave  the  receipt  for  500Z.,^the  brokerage  and  discount  having 
in  fact  been  deducted  from  that  sum.  On  the  same  day 
Goodenough  made  an  arrangement  with  Kline  &  Son  for 
grinding  wheat,  as  follows : 

«  Toronto,  14th  October,  1851. 
**  We  hereby  agree  to  flour  any  quantity  of  wheat  at  our  mill,  at 
Klineburg,  under  5000  bushels,  to  1st  January  next,  at  ds.  9d.  per 
barrel,  inchiding  teaming  into  Toronto. 

(Signed)        Hughes,  Kline  ic  Son." 

On  the  14th  October,  Goodenough  debited  Kline  &  Go.  with 
the  money  actually  advanced  to  them;  Kline  jnoJor  left 
Toronto  on  the  14tb  of  October,  and  Goodenough  did  not  seer 
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ia  Toronto  again  antil  on  or  after  the  18th  of  that 
month,  though  he  had  expected  to  see  him  on  the  16th, 
17th,  or  18th ;  on  the  16th  of  October  Goodenough  went 
out  to  Xlines'  mill,  to  see  the  wheat  and  to  be  suie  they  had  it 
there,  and  being  satisfied  on  that  point,  he  took  a  sample  of 
the  wheat  and  brought  it  away,  without  the  knowledge  of 
Kline  or  the  miller  that  he  knew  ;  nothing  was  said  on  that 
oocasion  about  delivery :  on  the  18th  of  October,  without 
way  farther  ooRimHnieation  with  any  of  the  parties,  Good- 
enough  nade  out  bought  and  sold  notes,  the  bought  note 
being  as  follows : 

•<  Toronto,  18th  October,  1851. 
*•  Mr.  Thomas  Rigney,  121  Pearl  Street,  New  York  : 

^  I  have  this  day  bought  for  your  account,  from  Hughed,  Kline  & 
Son,  iOmeburg,  5000  bushels  of  wheat  (as  per  sample),  now  in 
store  at  Klineburg,  at  2«,  9d.  per  bushel  of  60  lb|.,  subject  to  order 
o(R,  A.  Goodenought  agent. — Terms  cash. 

"  Your  obedient  servant, 
(Signed)        ••  R.  A.  Goodenough,  Broker.''^ 

The  sold  note  was  not  produced,  but  was  proved  by  the 
entiy  in  froodenough's  book  ;  it  was  said  to  vary  from 
die  bought  note  as  not  including  the  words  ^*  as  per  sample :" 
on  the  same  day,  the  18th  of  October,  Goodenough  trans- 
nutted  the  bought  note  to  the  plaintiff,  and  the  spld  note  he 
delivered  to  Kline  junior,  at  his  office  in  Toronto — as  he 
thought,  but  could  not  positively  assert,  it  was  on  the  18th 
that  he  handed  it  to  him  ;  by  a  letter,  dated  18th  of  October, 
Goodenough  wrote  to  Kline  &  Son,  saying : 

**  You  will  please  grind  what  wheat  you  have  on  hand  for  Thomas 
Kgney,  of  New  York,  at  your  mills^  and  deliver  the  flour  at  James 
Browne's  wharf,  Toronto,  for  shipment,  at  your  earliest  conveni- 
ence ;  be  particular  and  have  ihe  hairels  well  secured  with  good 
strong  hoops,  well  nailed,  as  the  barrels  get  much  more  abuse  in  the 
M  than  at  any  other  time,  owing  to  late  shipments.  Mark  the 
bunla  at  your  mill  [R]  and  oblige 

(Signed)        "  R  A.  Goodenough,  Produce  Agent.^ 

jfoching  farther  seems  to  have  been  done  till  the  Slst  of 
October,  and  on  that  day  Kline  &  Son  assigned  all  their 
property  to  the  defendants  to  pay  themselves  in  full  for 
cerlaivi  acceptanoes  for  Kline's  accommodation,  and  the 
nsidiae  for  the  benefit  of  all  their  creditors,  pari  passu^  and 
the  s^d  afisignroent  was  registered :  on  the  Srd  November, 
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1851,  a  clerk  or  agent  of  defendants  went  out  to  the  mill  to 
take  possession  of  the  property  for  defendants,  as  such 
assignees,  and  on  the  following  morning  Kline  put  him  in 
possession,  and  he  took  possession  of  the  mill,  stores,  pro- 
perty, and  every  thing  there,  and  continued  in  possession 
till  the  time  of  the  trial ;  he  commenced  taking  stock  and 
making  schedules,  &c. 

The  plaintiff  having  seen  the  assignment  or  a  copy 
thereof  in  the  registry  office,  went  out  to  the  mill  on  the 
6th  November  and  took  a  formal  delivery  of  all  the  flour 
there,  84S  barrels,  and  1500  bushels  of  wheat;  none  of  the 
flour  had  been  marked  [R],  but  the  barrels  were  so  mark- 
ed on  this  occasion,  one  or  two  by  Goodenough  himself, 
tnd  three  hundred  in  all  were  marked ;  the  wheat  was  on 
the  third  floor  o^  the  mill. 

Goodenough  asked  Kline  if  he  had  any  accounts  unset, 
tied  in  town  before  the  18lh  of  October,  and  he  said  he 
owed  90/.  or  so  to  Mr.  J.  0.  Heward  ;  and  Goodenough  ad- 
vised him  to  give  Mr.  Heward  enough  to  settle  with  him, 
and  there  would  still  remain  enough  for  plaintifl*,  according 
to  Kline's  representation  of  what  he  had:  and  Goodenough 
wished  to  be  clear  of  former  bargains.     At  this  time,  that 
is  on  the  5lh  of  November,  defendant's  agent  was  at  the  shop 
taking  stock,  but  did  not  seem  to  interfere  with  the  mill  or 
interpose,  but  said  he  had  forbid  Kline  sending  the  flour  to 
town,  and  had  acted  by  orders,  he  having  simply  counter- 
^  manded  the  teamsters  bringing  it  in  for  the  plaintifl*.  No  flour 
coming  in,  Goodenough  in  a  day  or  two  returned  to  the  mill 
and  found  the  plaintifi''s  mark  scratched  off'the  flour  barrels, 
and  was  told  the  defendant's  agent  had  taken  possession ; 
some  of  the  barrels  had  been  removed.    Goodenough  re- 
marked such  as  he  could  find,  and  got  into  the  mill  and 
took  possession  of  the  wheat  and  flour  there ;  but  the  de- 
fendant's agent  came,  also  Kline  and  Hughes,  and  the 
agent  insisted  upon  having  possession,  and  eventually  got 
possession  of  the  wheat  and  flour  in  the  mill  early  on  the 
morning  of  the  7th  November.    The  flour  was  afterwards 
shipped  on  the  defendant's  account  from  Gorrie's  wharf  in 
Toionto  to  Montreal,  some  of  it  being  marked  [R]— 670 
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bairels  in  all.  The  wheat  and  floor  in  the  mill  would  have 
covered  the  plaintiff's  advance  to  Kline  and  Son,  but  he 
never  got  any  of  it.  The  flour  and  wheat  so  converted  by 
the  defendants  constituted  the  ground  of  this  action 

At  the  close  of  the  plaintiff's  case  the  defendant's  coun- 
sel objected, 

1st,  That  there  was  no  sufficient  proof  of  a  tortious  con- 
version. 

2nd,  That  defendants  had  not  been  proved  to  be  as- 
signees. 

3rd,  That  Goodenough  had  no  authority  to  make  bought 
and  sold  notes  on  the  ISth  October,  or  to  affect  the  trans- 
action, as  it  took  place  on  the  14th. 

4th,  That  restricted  to  the  14th  of  October,  there  was  no 
saSicient  evidence  to  vest  in  the  plaintiff  the  property  in 
any  sp>ecific  wheat  or  flour,  not  being  identified  or  separated 
Itotu  the  whole  or  greater  quantity  alleged  to  be  in  the 
mill,  nor  delivered. 

5lh,  That  there  was  no  delivery  until  the  5th  of  Novem- 
ber, and  since  that  no  proof  of  a  conversion. 

The  learned  judge  ruled  that  the  points  properly  formed 
questions  of  fact  for  the  jury. 

On  the  defence  evidence  was  given  by  Klines'  Miller  and 
others,  to  the  effect  that  there  are  three  floors  in  the  store- 
house to  put  wheat  in:  that  when  received  machineiy 
carries  it  to  the  upper  floor  whence  it  passes  through  holes 
to  the  lower  ones,  and  thence  by  machinery  tp  the  smut 
mill,  and  thence  to  the  stones ;  wherefore  the  earliest  stow- 
ed wheat  would  be  the  first  ground :  that  the  lower  floor 
would  contain  about  6000  bushels  :  that  it  was  not  much 
more  than  one-third  full  on  the  14th  or  18th  of  October  last, 
and  that  there  might  have  been  three  bushels  in  the  upper  and 
sixty  in  the  middle  floor  :  that  the  miller  kept  an  account  of 
all  the  wheat  received  and  flour  delivered,  and  produced 
his  books  in  court,  which  showed  that  between  the  18th  of 
October  and  the  4th  of  November  2466  and  459  bushels  of 
wheat  were  received,  making  together  2925  bushels :  that 
four  bushels  and  twenty-five  pounds  make  a  barrel  of  flour; 
wherefore  2925  bushels  would  yield  672  barrels  of  flour : 
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that  between  the  18th  of  October  and  the  4th  of  November 
120  barrels  of  flour  were  delivered  atMaitland's  wharf,  34T 
at  Brown's  wharf,  and  elsewhere  twenty-one,  making  in  ail 
515  barrels  :  that  the  defendants  got  from  the  6th  to  the  12th 
of  November  670  barrels  at  Gorrie's  wharf :  that  515  barrels 
would  require  23 1 2  bushels j  and  that  there  was  not  more  tbaa 
that  quantity  in  the  mill  on  the  IBth  of  October,whence  it  was 
submitted  that  no  part  of  the  wheat  in  the  mill  on  the  ISifa 
of  October  formed  part  of  the  670  barrels  of  floor  which  the 
defendants  received.     On  cross-examination  the  miller  said 
that  on  the  1st  of  November  1 10  bushels  of  wheat  were  taken 
into  the  mill,  on  the  3rd  78,  on  the  4th  25,  and  on  the  dth 
none  :  that  on  the  14th  of  October  there  was  not  much  mors 
than  2000  bushels  in  the  mill :    that  42  barrels  of  floar 
were  delivered  out  between  the  Ist  and  3rd  of  November  : 
that,  including  what  was  there  on  the  14th  of  October,  there 
was  ill  the  mill  np  to  the  ^  of  November  5237  bnshels, 
which  were  ground.    The  defendants'  agent  positively 
asserted  tiiat  he  received  possession  on  the  14th  of  Novem- 
ber, and  that  he  so  notified  Goodenough  and  forbid  his  in- 
termeddling, &c. :  that  on  the  morning  of  the  4th  of  No- 
Tember  there  were  only  296  barrels  of  flour  in  the  mill,  and 
that  the  rest  of  the  670  barrels  was  made  out  of  wheat  then 
in  the  mill  j  tl^t  the  schedules  were  completed  by  the  8th 
or  9th  of  November,  and  the  670  barrels  flour  delivered  at 
Toronto  by  the  10th  or  12ih  of  that  month :  that  he  received 
the  mill  on  the  4th  and  worked  it  thenceforth,  being  liable 
to,  and  paying  the  workmen,  &c. 

The  learned  judge  left  it  to  the  jury,  saying  the  plaintaiBf 
undertook  to  establish  his  right  to  certain  specific  property, 
and  the  first  question  was  whether  he  had  made  outsuch  right 
to  5000  bushels  of  wheat<,  or  any  other  quantity  :  that  as  to 
the  bought  and  sold  notes  of  the  18th  October,  were  they 
made  by  the  authority  of  vendor  and  vendee  ? 

As  to  delivery,  that  there  was  evidence  of  actual  posses- 
skMi  received  on  the  5th  November  sufficient,  with  the 
bought  and  sold  notes,  to  establish  the  identity  of  the  pro* 
pearty,  and  to  entitle  the  plaintiff  prima  facie  to  maintain  the 
action  ;  and  that  there  was  evidence  of  a  conversion. 
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"fhsLt  Ae  firal  wrtting  of  the  t4th  October,  tke  warehoms- 
ing  ieeeipC,  was  insufficient  as  to  any  part  of  the  whettt  « 
te  mill  ont  the  6tb  No^vember,  not  pcoving  any  idei^ity 
betweea  the  wheat  themia  mewtioned  and  that  afterwaris 
ooawned :  that  the  jniy  were  to  cbtetmina  whetbei  these 
was  a  sale  and  purchase  inchoate  on  the  1^^  Ootebec, 
and  oanied  oat  by  «he  bought  and  sold  ooCes  ef  the  18th  Octo- 
ber;  to  arrive  at  which*  (3onchi8ioii>  they  sbottld  be  satisfieil 
diat  the  latter  act  was  comiected  with  aiid  formed  part  of  thd 
taDsactioa  of  the  Utft,  and  was  done  by  the  anthocity  of  Yen* 
dor  aad  vendee:  that  tiie  aothority  of  the  vendee  wa»Bot  qaea- 
liofled-^the  point  was  whether  Goodenoogh  had  anthoriiy: 
Iron  Kline  ft  Son^  the  Tendor»:  that  if  KUne  accepted  the 
8oId  note  oa  the  18th  from  Goodenoogb, tfiat  would  afford  evi 
danee  of  hi^  assent.  Then  die  qaestion^  woold  arise  whelhei: 
Kliae  k  Sob  had  5000  bushels  of  wheat  for  the  sale  to 
operste  apon^  or  was  it  only  a  contract  to  seU  and  delirei 
m  noch  gnttn,  not  being  tbea  in  their  possession  or  not  thetf 
their  property ;  also^  whether  there  was  any  deliNGery  of  thfr 
iOOD  bashela  or  any  part  theve^  so>  as  to  complete  the 
light  of  property  in  plaiatlfF  to  any  speeifie  wheat,  and  H 
St  to*  how  much.  That  if  the  bought  aad  odd  notes  were 
made  by  proper  authority^that  is,  if  Ooodenougb  was 
hAet  for  both  parties,  the  property  in*  any  wheat  of  fiJine's 
or  the  miU  when  they  were  made  vested  in^plaiatifT;  and  if 
aoy  of  that  wheat  was  afterwands  marie  into  flovr,  it  would 
esntmue  his;  and  if  defendants  afterwards  converted  any 
whtal  er  ftour  which  thus  belonged  to  plaintiff,  they  wem 
MaMe-^-explaining  that  it  was  not  enoaghi  that  defendaata 
got  670  barrels  of  flour  from  Kline  &  Co»^s  mill,  of  which 
Aeie  was  no  doubt  but  that  some  of  these  barrels  must  be 
the  property  of  plaiotiff,  made  out  of  wheat  sold  and  trans- 
finied  by  Kline  &  Son  to  him. 

If  the  ^uiy  found  for  the  plaintiif  to  the  feU'  extend  then  it 
wocdd  be  pieper  to  deduct  932.  io  reference  to  6oodenough.'si 
8106111  to  Beward  being  paid  that  amount,  &e. 

The  jury  found  fur  the  plaintiff  3441.  S$k4d.  damagjesybeiAig 
about  2600  bushels  at  ts^  9d.,  or  half  the  quantity  cJainiedt 
hjP  the  plaialiff  ^  50^  would  pay  for  3636  bushels  at  34u  fti 

2  M  VOL.  II. 
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During  last  term,  Hagarty,  Q.  C,  obtained  a  rale  calling 
on  the  plaintiff  to  shew  cause  why  such  verdict  should  not 
be  set  aside  and  a  new  trial  granted  without  costs,  as  being 
contraiy  to  law  and  evidence,  the  judge's  charge,  and  per- 
verse, and  for  the  admission  of  improper  evidence  and  for 
misdirection. 

Cause  was  shown  by  Crooks,  for  plaintiff,  during  the 
same  term.  He  contended  there  was  no  pretence  for  a  nevr 
trial  without  payment  of  costs — Sutton  v.  Mitchell,  1  T. 
R.  30 ;  Doe  d.  Smith  v.  Pike,  1  N.  &  M .  385  ;  and  that 
there  was  no  sufficient  grounds  for  a  new  trial  at  all :  that 
the  whole  case  resolved  itself  into  questions  of  fact,  which 
were  left  openly  and  fairly  to  the  juiy:  that  there  was 
evidence  of  a  sale  on  the  14th  October,  and  of  aathority 
in  the  broker  to  make  the  bought  and  sold  notes  on  the  18th 
as  resulting  from  it,  or  by  subsequent  acquiescence  :  that 
Kline  never  objected  to  it,  even  on  the  13th  November,  when 
Goodenough  went  out  to  the  mill :  that  there  was  evidencd 
of  more  wheat  then  being  in  store  than  the  jury  found  for 
plaintiff;  and  that  the  property  passed  by  virtue  of  the  sale  and 
payment  of  the  greater  portion  of  the  price:  that  the  insurance 
and  other  acts  of  Kline  amounted  to  a  specific  appropria- 
tion, sufficient  to  vest  the  property  in  plaintiff:  and,  as  to 
the  conversion,  that  it  was  for  the  jury  to  say  whether  of 
the  5000  bushels  said  to  be  in  store  on  the  14th  October 
defendant  did  not  receive  and  convert  as  much  as  2500  in 
the  grain  or  in^the  shape  of  flour :  he  admitted  the  onus 
was  on  plaintiff  to  prove  both  that  the  property  was  his  and 
that  defendants  had  converted  it. — Wilkinson  v.  Payne,  4 
T.  R.  468 ;  Deacle  v.  Hancock,  13  Price  226. 

Hagarty^  Q.  C,  and  Connor  ^.  C,  in  reply,  ccmtended 
there  was  no  evidence  to  go  to  the  jury :  that  the  transac- 
tions  of  the  14th  October  were  all  that  took  place  by  due 
authority,  and  did  not  identify  or  confer  upon  plaintiff  the 
right  of  property  in  any  specific  wheat :  that  the  sum  paid 
Kline  was  not  on  a  purchase,  but  an  advance  upon  the 
contract  to  grind :  that  the  wheat  was  insured  as  Kline's : 
that  no  valid  sale  took  place  on  the  14tb,  and  that  the 
broker  bad  no  authority  to  superadd  bougJu  and  sold  notes 
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on   the  18tb,  to  alter  or  affect  the  nature  of  the  dealings 
beti^een  him  and  Kline  on  the  14th :  that  on  the  IGth  of 
October  Goodenongh  neither  asked  for  nor  took  possession 
evincing  the  inchoate  nature  of  the  contract  for  any  specific 
wheat:  that  a  sample  was  taken  secretly  and  without 
Kline's  privity :  that  the  sold  notes  of  the  18th  October  do 
not  <2orre8pond  as  seen  upon  comparison;  and,  after  examin- 
ing the  facts  in  evidence  with  special  attention  to  dates,  &c., 
they  submitted  that  no  flour  or  wheat  defendants  took  under 
the   assignment  was  identical  with  any  that  could  have 
Yiecoine  the  plaintiff's  property  on  the  14th  or  18th  October 
— ^Davis  V.  Brown,  4  U.  C.  Q.  B.  R.  168 ;  Bryan  v.  Nix,  4 
M.  8c  W.  776;  Goom  v.  Aflalo,  6  B.  &  C.  117  ;  Willis  v. 
Woodward,  SO  L.  J.  Ex.  261  :  that  deducting  90/.   in 
favor  of  Heward,  the  verdict  was  manifestly  excessive,  the 
valne  of  the  goods  being  the  measure  of  damages  in  trover : 
that  plaintiff  relied  on  three  transactions — 1st,  that  of  the 
14th  October ;  2nd,  that  of  the  18th  ;  and  Srd,  that  of  the 
5th  Novemfier,  when  deliveiy  was  had,  but  all  failed  ;  the 
first,  as  not  amounting  to  a  sale  and  waived  by  the  second ; 
the  second,  as  unauthorized  and  varying  "as  to  sample ;"  and 
the  third,  as  being  after  a  sale  and  delivery  to  defendants 
for  the  benefit  of  the  Klines'  creditors. — ^Reed  v.  Deere,  7 
B.  k  C.  261 ;  Johnson  v.  Dodson,  2  M.  &  W.  653 ;  Rhode 
▼.  Thwaites,  6  B.  &  C.  S88;  Mellin  v.  Taylor,  S  N.  S. 
109. 

Maoaula^t,  C.  J. — ^To  maintain  trover  under  pleas  of  not 
guilty  and  not  possessed,  the  plaintiff  must  prove  a  right  of 
property  and  a  right  of  possession. — ^Williams  on  P.  Pro- 
perty, 2S-4 ;  Gordon  v.  Harper,  7  T.  R.  11, 12, 18  ;  Bloxam 
V.  Sanders,  4  B.  &  C.  941,  950;  Addison  v.  Roundum,  4 
A.  JtE.  799;  6N.  S.  349;  Leg  v  Evans,  6  M.  &W.  36; 
Leake  v.  Loveday,  4  M.  &  O.  972 ;  Sarling  v  Baxter,  6  B. 
fc  C.  374. 

Many  cases  arise  between  vendors  and  vendees ;  here, 
though  it  occurs  between  the  vendee  and  the  assignees  of 
of  the  vendor,  for  the  benefit  of  his  creditors,  the  right  of 
property  and  the  right  of  possession  are  distinct  from  each 
other :  the  right  of  property  may  vest  in  the  buyer  by  the 


2T6  ooMiioai  »«AS|  mMMV  tsbm,  t#  irac.- 

^\ 
eootmoi  of  sale,  buitiie  right  of  posseasion  isfi0timn«fened 

UU  payment  of  i^  price.— See  the  caees  eopnu 

The  right  of  e  yeodee  eoing  as  e  plaintiff  in  trover  may 
be  eeoeitaiiied  by  reference  to  actions  of  assnmpeit  by  venr 
dofSi  for  goods  baigained  and  sold,  and  goods  sold  and 
deliveced. 

<jeBereUy  speaking,  upon  all  sales  of  goods  in  possesskm, 
wlieie  the  eoatract  is  valid,  or  earnest  paid,  or  part  delivefed, 
the  property  is  changed,  ibongh  possession  be  not  bad  by 
the  vdndee,  as  if  the  vendor  reiains  a  lien  for  the  price,  ftc. 

Coses  analogous  to  the  present  are  those  in  which  sonae- 
thing  has  remained  to  be  done  by  the  vendor  to  asoertain 
the  qnantity,  price,  or  individuality  o[  the  article^  or  fay 
the  vendee,  as  payment  of  the  price. 

Goodall  V.  Skelton,  3  H.  B.  S16,  is  a  case  of  goods  ac^ 
bat  aot  delivered,  the  vesdolr  holding  them  onder  his  lien 
for  the  price«-^8ee  alflo  Rawson  v,  Johnson,  8  East.  90S ;  ' 

Bonlton  v.  Araott,  S  Tyr.  267 ;  Dixoa  v.  Yates,  5  B.  ft  Ad. 
SIS ;  Lackiagton  v,  Atfaerton,  7  M.  &  6.  360.  The  earlier 
cases  are  referred  to  in  Hanson  v.  Meyer,  6  East.  614, 
which  was  tiover  for  starch,  and  held  not  to  lie,  the  properQr 
not  having  vested,  for  want  of  weighing  which  was  lo  | 

precede  the  delivery  and  to  ascertain  the  price ;  Lord  Ellen*  I 

boBongh  there  said,  ^*  if  anything  remains  to  be  done  on  the 
part  of  the  seller  as  between  him  and  the  bnyer,  before  the 
commodity  purchased  is  to  be  delivered,  a  complete  preseiil 
light  of  pioperty  is  not  attached  on  thd  buyer."  White- 
hottse  V.  FiQst,  IS  East.  614-^Ttover  for  ten  tons  of  oil  oat  of 
(ortj  in  the  same  oistern,  aod  paid  for,  and  the  assignee 
of  pkintiff  held  entitled  to  recover.  This  case  has  been 
^noe  ^pMstioned,  but  I  believe  not  overruled.  Austen  v. 
Craven,  4  Taunt.  644 — ^Trover  held  not  to*  lie  for  want  of 
separation  and  identity.  White  v.  Wilks,  5  Taunt.  176 ; 
8.  C.  1  Mar.  2 ;  Shepley  v.  Davis,  5  Taunt.  617  j  S,  &  1 
Ifer.  25S ;  Rugg  v.  Minaett,  1 1  East  2^10 ;  Busk  v.  Davis, 
3  M.  &  6.  S&7 — Ttovet  for  ten  oat  of  eighteen  tons  of  flax, 
whioh  reqoirad  to  be  weighed  to  identify  the  goods  to  be 
delivemd,  bold  not  to  lie,  the  identity  or  individuality  of  the 
thing  lo  be  deliver^  not  being  asoertained.    Jackson  v. 
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Attdemon,  4Taunt  e4--Tiov6r  maintained  fof  I,dOO  doUars, 
pttft  of  4,700  which  one  Laycocic  had  received,  bat  though 
mixed)  they  were  the  plaintiff's  property,  independently  of 
lAycook  or  defendant,  who  had  disposed  of  all  the  dollars. 
Wallace  v.  Breeds,  13  East.  622--Trover  for  fifty  oat  of 
ninety  tons  of  oil,  held  not  to  lie.    Zagary  v.  Furnell,  S 
Gem.  N.  P.  C.  S40 ;  Withers  v.  Lyss,  4  Cam.  N.  P.  C.  237 ; 
Holtt  N.  P.  G.  18  S.  C. ;  and  see  ib.  note  P.  23.  Simmons 
T  Swift,  5  B.  It  C.  857 — Assampsit  for  bark  sold  and 
delivered,  where  the  rale  as  to  transfer,  of  property,  risk  &c., 
ie  well  explained* — ^Horsefall  v.  Faantleroy,  6  M.   &  R. 
en  ;  Clark  et  al.  v.  Spence,  6  N.  &  M.  406 ;  Morton's  Law 
or  Vendors,  Sfi5,  note  314, 317 ;  S  Saand.  47  P.  (L.) ;  Rhode 
IF.  Thwaites,  6  B.  &  C.  388 ;  9  D.  &  R.  S.  G. ;  Williams 
on  petaoaal  property,  22, 35;  Dixon  v.  Yates,  5  B.  &  Ado). 
SIS.  Swanwick  v.  Sotheron,  9  A.  &  E.  895*-'Trover  for  1028 
beshels  of  oats ;  pleas  not  guilty  and  not  the  plaintiff's 
property*    The  oats  were  proved  to  be  in  a  particular  bin. 
No.  40 ;  no  other  oats  were  in  the  same  bin ;  the  warehouse- 
man accepted  the  delivery  order  and  entered  it  in  his  book. 
Held  maintainable,  the  idenltUy  and  quantity  of  the  goods 
being  known*    Bryans  v.  Nix,  4  M.  &  W.  775 ;  Wait  v. 
Baker,  S  Ex.  R.  1,  Parke,  B.-^^*  The  property  does  not 
pasa  tiirtil  there  is  a  bargain  with  respect  to  a  spe- 
eific   article    and   every   thing  is   done    which,    accor^ 
ding  to  the  intention  of  the  parties  was  necessary  to 
tianfer   the   property   in   it ;    the    meaning   of    appro- 
priation  is  much   discussed   in  this  case. — Martindale 
V.  Smith,  1  Q.  B.  389 ;  Wiles  v.  Woodward,  20  L.  J. 
Kx.  261. 

in  applying  meh  oases  as  the  foregoing  to  the  present, 
the  first  oonsidemtion  is  the  nature  of  the  plaintiiT's  dealing 
with  Kline  ft  Son,  and  secondly  its  eifect.  It  was  appa- 
rently contemplated  originally  that  5000  bushels  of  wheat 
shonld  be  pledged  to  the  plaintiff  to  secure  him  in  advanc- 
ing money,  to  be  sold  through  his  agent,  and  for  his  benefit — 
the  warehouse  receipt,  and  insurance  memorandum  of  the 
14ih  of  October,  have  this  il))pearance ;  but  when  the  char- 
acter df  it  was  changed  from  a  mere  pledge  into  a  sale,  on 
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the  same  day  and  before  the  money  was  advanced,  I  think 
all  the  written  papers  of  that  day  are  to  be  taken  into  con- 
nexion as  together  forming  one  transaction,  and  their  effect 
seems  to  be  that  Kline  &  Son  having  effected  what  "WBB 
supposed  to  be  an  insurance  on  the  wheat  in  store  at  the 
mill,  (ox  the  benefit  of  the  plaintiff,  the  Klines'  afterwards 
sold,  and  the  plaintiff  bought,  5000  bushels  of  wheat,  at  29. 
9d.  &  bushel,  which  wheat  had  been  received  in  store  at  the 
Klineburg  mill  store-house,  and  was  then  held  subject  to 
the  order  of  the  plaintiff,  to  be  shipped  by  the  first  convey* 
ance,  in  flour  or  wheat,  for  sale  in  New  York  of  Toronto, 
the  last  expression  having  an  obvious  meaning  originally^ 
but  becoming  useless  or  superseded  by  the  sale  ultimately 
made.    I  think  that  until  the  sale  was  agreed  upon,  all  was 
in  fieri — one  party  negociating  for  money  and  the  other  par^ 
willing  to  accommodate  him,  but  adopting  precautions  for 
his  security ;  and  that  when  the  money  was  paid,  as  upon  a 
sale,  both  the  papers  signed  by  Kline  &  Son  were  left 
with  the  plaintiff's  agent,  together  constituting  the  evidence 
of  the  sale  by  Kline  &  Son.    I  do  not  see  that  the  Statute  of 
Frauds  interposes  any  difficulty,  for  there  is  both  a  writing 
sufficient  to  chaige  the  vendors,  and  there  was  a  part  pay* 
ment  of  a  very  large  part  of  the  price  agreed  upon.    It  is 
possible  it  was  meant  as  a  security  in  the  end,  but  it  wa» 
on  the  face  of  it  a  transaction  of  absolute  sale ;  I  do  not 
perceive  therefore  any  particular  reason  for  the  bought  and 
sold  notes  of  the  I8th  of  October,  to  corroborate  or  confirm 
a  sale   previously  inchoate,  for  it  seems  to  me  to  add 
nothing  thereto  for  the  plaintiff's  advantage  ;  they  merely 
report  the  sale  and  purchase  of  5000  bushels  of  wheat, 
in  store  at  Klinebujg,  at  28.  9d.  per  bushel,  subject  to  the 
order  of  the  plaintiff's  agent,  Goodenough,  terms  cash.^ 
The  sale  on  the  14th  of  October  was  of  a  like  quantity,  at 
the  same  place,  and  for  the  same  price,  whether  subject  to 
the  plaintiff's  agent  or  of  the  plaintiff  himself  could  make 
DO  difference,  and  the  other  agreement  of  the  14th  of  October 
provided  for  the  terms  on  which  the  wheat  was  to  be  ground 
and  sent  to  Toronto ;  the  terms  dhahj  expressed  in  the  bought 
and  sold  notes  were  implied  in  the  sale  and  purchase  of  the 
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14tb — that  is,  cash  on  deliveiy ;  for  no  terms  as  to  credit  seem 
Id  have  been  made,  probably  under  the  impression  that  to 
the  extent  of  the  plaintiff's  advance  he  was  entitled  to 
delivejry  ;  and  the  first  document,  signed  by  Kline  &  Son  on 
the  I4th  of  October,  contemplated  a  prompt  delivery  of  the 
wheat  or  flour :    the  second  one  however — namely  the 
receipt  for  500/.  on  account  of  5000  bushels  of  wheat  sold 
(which  at  2s.  9d.  would  amount  to  6872.  IO9.)  says  nothing 
of  the  delivery  ;  and,  left  to  inference,  the  inference  of  law 
is  that  it  vras  to  be  delivered  as  soon  as  paid  for,  with  a  lien 
theTeon  by  the  vendor  till  the  price  was  paid.    If  there  was 
more  wheat  in  the  mill  (whichever  be  adopted  as  the  day  of 
sale)  than  5000  bushels,  the  cases  seem  to  show  that  nothing 
eqaivalent  to  a  delivery  took  place,  and  that  until  separated 
bom  the  rest  all  had  not  been  done  by  the  vendors  to  render 
it  ready  for  delivery,  wherefore  it  remained  at  his  risk,  and 
the  property  did  not  vest  in  the  plaintiff;  but  if  the  whole 
quantity  on  hand  was  less  than  5000  bushels,  in  which 
event  the  warehouse  receipt  would  have  exaggerated  the 
tme  quantity  in  store,  and  as  the  vendee  was  entitled  to 
SOOO  bushels,  he  would  be  entitled  to  all  there,  and  if 
nothing  more  was  required  to  be  done  it  would  vest  in  him 
if  he  was  willing  to  accept  less  than  the  whole  number  of 
bushels  contracted  for;  but,  in  this  event,  it  would  remain 
to  be  weighed,  to  ascertain  the  quantity  preparatory  to  its 
delivery,  and  in  order  to  ascertain  the  amount  to  be  paid 
for  it.    Irrespective  therefore  of  the  question  of  payment  in 
fall,  it  is  by  no  means  clear  that  the  property  had  passed 
before  the  31st  of  October,  leaving  nothing  to  be  done  but 
payment  of  the  balance  to  entitle  the  plaintiff  to  delivery, 
and  it  was  not  in  fact  delivered ;  I  attach  no  weight  to  the 
delivery  on  the  dth  of  November,  for  if  not  the  plaintiff's 
before  that  date,  the  right  of  property  and  possession  con- 
structive if  not  actual,  or  both,  had  been  transferred  to  the 
defendants  by  assignment.     Beyond  this  is  the  ulterior 
question,  mainly  relied  upon  at  the  trial,  whether  in  point  of 
fact  any  of  the  wheat  or  flour  in  the  mill  or  store  on  the  14th 
'  of  October,  and  if  any,  how  much,  ever  came  to  the  defen- 
dants' possession.    Some  of  the  cases  cited  are  strong  to 
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shew  that  tioyerwill  not  lie  unless  the  speoifio  wheat  and 
floar  owned  by  the  plaintiff  can  be  pioved  to  have  been 
convened  by* the  defendants,  and  on  this  point  the  evidence 
leaves  it  in  great  unoertainty.  5000  bushels  of  wheat,  at 
4^  bushels  to  a  banel,  would  render  1133  barrels.  On  the  5tb 
Navember  the  flour,  348  banrela*-«nd  wheat,  1500  buabels, 
as  stated  by  plaintiff's  agent— would  amount  to  688  baoels. 
The  miller  stated  in  bis  evidence  that  on  the  14tb  of 
October  there  was  not  much  exceeding  2000  bushels  of 
wheat  at  the  mill — he  does  not  speak  of  any  flour :  that 
between  the  18th  of  October  and  4th  of  November,  2925 
bushels  were  received^  sufficient  to  make  673  barrels  of 
flour  (qntere  663) :  that  between  the  18th  of  October  and 
4th  of  November  he  delivered  out  in  all  515  barrels  of  flouz, 
which  would  require  2312  bushels  of  wheat  (qu»re  2291), 
equal  to  the  quantity  in  the  mill  on  the  18th  of  October ; 
wherefore,  as  the  defendants  had  received  only  672  barrels, 
it  followed  that  the  flour  made  of  the  wheat  in  the  store  on 
the  14th  or  18th  of  October,  must  have  been  otherwise  and 
previously  disposed  of,  and  it  would  seem  to  be  so,  if  the 
miller's  statements  are  to  be  adopted  as  perfectly  true,  and 
there  was  no  other  flour  delivered  out  after  the  18th  of 
October,  except  such  as  was  made  of  wheat  then  in  the 
mill  oaground  or  subsequently  received.  He  stated  bow- 
ever,  that  in  addition  to  what  yhs  on  hand  on  the  14th  of 
October,  and  afterwards  received  up  to  the  4th  of  November, 
5237  bushels  were  received,  from  which  deducting  188 
bushels  received  between  the  1st  and  4th,  that  is  between 
the  date  of  the  assignment  to  defendants  and  their  taking 
possession,  it  would  leave  5049  bushels  received  up  to  the 
Slst  of  October  inclusive.  The  jury  perceiving  this,  may 
have  deemed  the  plaintiff  justly  entitled  to  a  moiety  thereof, 
and  found  for  him  accordingly,  or  they  may  have  dis- 
ctedited,  or  not  been  satisfied  with  the  representations  made 
by  the  miller  as  to  the  quantity  in  hand  on  the  14th  or  18tb 
of  October,  or  since  receired^  and  been  mther  led  to  the 
conclusion  that  the  672  barrels  of  flour  received  by  deien-* 
dants  did  include  a  large  portion  of  the  wheat  in  the  mill 
when  the  plaintiff  made  the  purchase  of  5000  busbelsi  and 
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SO  it  woald  if,  as  lepiesented  by  Kline,  there  really  ,were 
5000  bushels  or  more  in  store  on  the  14th  of  October ;  for 
the  miller  only  accounts  for  515  barrels,  exclusive  of  ivhat 
the  defendants  received  :  in  other  words,  for  2300  bushels  of 
^heat,  not  one  half  of  the  alleged  quantity.  Of  course  the 
miller's  statement  as  a  witness,  or  Kl!ne*s  as  vendor,  must 
be  incorrect;  the  one  is  inconsistent  with  the  other;  and  If  there 
were  5000  bushels  on  the  14th  of  October,  and  the  quantity 
afterwards  received  which  the  miller  represents,  he  of 
course  does  not  account  for  all  of  it.  Allusion  was  made 
to  some  criminal  trial,  in  which  evidence  was  given,  sup- 
porting Kline's  warehouse  receipt,  but  what  witnesses  were 
examined,  or  what  they  said,  we  know  not.  Kline  was  not 
examined  on  the  trial  of  this  cause.  It  has  been  contended 
that  the  transactions  of  the  14th  of  October  did  not  transfer 
any  right  to  the  plaintiflf  in  any  specific  wheat  for  want  of 
identity,  but  not  that  the  bought  and  sold  notes  had  not  that 
eiieet,  if  duly  autboTised,or  afterwards  confirmed  by  acquies- 
cence ;  nor  has  It  been  contended  that  if  the  right  of  pro- 
perty passed  the  plaintiff  was  not  entitled  tp  possession  by 
Tsason  of  non-payment  ot  tender  of  the  price  in  full ;  but 
the  defence  was  mainly  rested  on  that  which  went  move 
to  the  merits*---namely,  the  fact  that  no  wheat  or  flour  that 
could  have  passed  to,  or  been  vested  in,  the  plaintiff  was 
ever  received  or  converted  by  the  defendants.  As  respects 
the  delivery  on  the  5th  of  November,  I  do  not  attach 
importance  to  it,  for  if  the  plaintiff  bad  not  previously 
acquired  the  right  of  property  and  right  of  possession  suffi- 
cient to  enable  him  to  maintain  trover  against  the  defen- 
dants, as  having  accepted  an  assignment  thereof  and  taken 
possession  of  it,  ail  they  say  they  had  by  their  agent  on  the 
previous  day,  the  defendants  had  thereby  acquired  the  better 
right,  and  the  plaintiff's  previous  inchoate  title  could  not  be 
perfected  by  such  posf  delivery  under  the  circumstances. 
The  jury,  so  far  as  facts  and  conclusions  from  the  facts  in 
evidence  could  go,  decided  in  favour  of  the  plaintiff's  right. 
It  is  however  a  case  of  some  nicety,  both  as  respects  the  law 
and  facts ;  it  is  a  hard  one  uponthe  plaintiff;  and  if  I  could 
see  deariy  that  the  finding  of  the  jury  was  supported  in  law 
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and  evidence,  I  should  not  be  disposed  to  disturb  it  merely 
on  the  ground  of  the  weakness  or  conflicting  nature  of  the 
testimony,  because  it  is  clear  that  the  plaintiif  paid  5001.  for 
wheat  alleged  to  be  forthcoming,  and  he  ought  in  common 
honesty  to  have  received  it ;  but,  upon  the  best  consideia- 
tion,  I  think  it  forms  one  of  those  cases  which  it  is  proper 
to  submit  to  another  jury.  I  think  therefore  the  rule  should 
be  made  absolute  for  a  new  trial ;  I  think  however  that  it 
should  be  upon  the  terms  of  payment  of  costs.  No  specific 
exception  has  been  taken  to  the  learned  judge's  charge, 
nor  is  it  pointed  out  that  any  legal  evidence  ofiered  was 
rejected,  or  that  any  evidence  was  improperly  received ; 
the  whole  case  was  left  to  the  jury  as  depending  upon 
their  opinion  of  the  facts,  and  I  cannot  say  I  think  their  ver- 
dict can  be  considered  perverse,  because  they  found  for  the 
plaintiff,  without  having  been  instructed  or  advised  to  find 
fort  he  defendants ;  it  was  left  to  them  to  exercise  their  judg- 
ment on  points  depending  upon  the  veracity  of  witnesses 
and  the  estimation  of  the  jury  of  the  whole  evidence ;  they 
found  what  I  suppose  they  felt  the  justice  of  the  case  called 
for,  although  the  evidence  may  have  preponderated  in  favour 
of  defendants  on  the  fact  of  the  identity  of  the  wheat  or  flour 
claimed  by  the  plaintiff  and  converted  by  the  defendants. 
I  do  not  overlook  the  question  of  law  which  arises  touch- 
ing the  right  of  property  and  possession,  to  sustain  trover, 
adopting  the  transactions  of  the  14th  and  18th  of  October, 
both  or  either,  as  constituting  a  valid  contract  of  sale,  but  I 
do  not  find  that  any  point  raised  at  the  trial  was  incorrectly 
disposed  of  by  the  learned  judge ;  and  therefore,  although 
the  plaintiff's  right  to  recover  is  doubtful  in  law  as  well  as 
in  fact,  1  do  not  think  that  having  been  left  to  the  jury  as  it 
was,  without  the  objections  of  law  to  which  I  allude  having 
been  raised,  it  presents  a  case  for  a  new  trial,  except  on  the 
terms  mentioned. 

McLcAJf,  J. — The  plaintiff's  right  to  any  wheat  was 
rested  upon  the  validity  of  the  arrangement  made  by  his 
agent  Goodenough  on  the  18th  of  October,  all  previous 
dealings  or  bargains  appear  to  have  been  considered  as 
superseded  by  the  proceedings  which  Goodenough  swears 


toA  place  on  that  day.     If  recognized,  as  appears  to  be  the 
case,  by  plaintiff  and  KlinCy  as  the  broker  acting  for  the  latter 
in  the  sale,  and  for  the  former  in  the  purchase  of  the  wheat, 
the  bought  and  sold  notes  of  the  18th  of  October  would  be 
good  as  to  any  wheat  then  in  the  mill.    Though  he  had 
been  out  on  the  16th  of  October  at  the  mills  of  Kline  &  Co., 
DO  delivery  of  any  wheat  was  taken,  and  none  is  shewn  to 
have  been  taken  until  the  5th  of  November  the  day  after  the 
defendants  by  their  agent  Gun,  had  taken  possession  of  the 
mill  and  its  contents.    On  the  5th  of  November,  a  certain 
quantity  of  flour  was  marked  for  plaintiff,  and  thus  pos- 
session was  taken  for  him ;  but  unless  that  flour  was  the 
produce  of  the  wheat  in  the  mill  on  the  ISth  of  October,  the 
plaintiff'  could  have  no  right  to  claim  it  under  the  sale  then 
alleged  to  have  been  made :  all  his  interest  would  arise 
bom  the  delivery  of  it  to  him ;  but  that  delivery,  unless  made 
by  some  one  having  a  right,  could  not  confer  any  property. 
If  then  the  defendants,  before  such  delivery,  had  taken  pos- 
session under  the  assignment,  they  could  not  be  deprived  of 
their  right  by  any  unauthorized  act  of  other  persons,  and  so 
the  delivery  to  plaintiff's  agent  would  be  useless.    Then 
again,  it  is  not  shewn  that  there  were  5000  bushels  of  wheat 
in  the  mill  on  the  18UM)f  October,  but  the  contraiy  is  shewn 
by  the  evidence  of  the  miller,  who  produced  the  mUl  books, 
and  established  that  in  fact  there  was  at  that  time  only 
i^bout  2S12  bushels  of  wheat  in  the  mill,  and  that  the  515 
barrels  of  flour  which  were  sent  to  Brown's  and  to  Maitlands' 
wharves,  and  delivered  to  other  peisons,  were  manufactured 
from  that  wheat.    If  this  evidence  is  correct,  and  there  is 
nothing  to  throw  any  doubt  upon  it,  then  I  think  it  is  evident 
that  the  verdict  has  been  rendered  for  the  flour  marked  in 
plaintiff's  name  on  the  5th  of  November,  which  was 
manufactured  from  wheat  received  into  the  mill  after  the 
18th  of  October,  and  not  included  in  the  sale  to  the  plaintiff. 
It  appears  to  me  that  the  charge  of  the  learned  judge  and 
the  evidence  given  on  the  trial  ought  to  have  led  the  jury 
to  a  difierent  conclusion,  and  that  there  ought  to  be  a  new 
trial  on  payment  of  costs. 
Sullivan,  J.,  concurred. 

Rule  absolute. 
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sent  action,  that  the  conduct  impated  under  the  supposed 
facts  was  noi  larceny  in  point  of  law,  though  so  termed  by 
the  defendant  in  allusion  thereto.    The  defendant  appeared 
to  have  first  regarded  the  legal  character  of  the  conduct  be 
imputed  to  the  plaintiff  to  be  larceny,  called  it  stealing  in 
the  hearing  of  others,  and  now  contends  that  although  be 
meant  such  chaige,  the  supposed  facts  on  which  it  was  baaed 
did  not,  if  true,  amount  to  such  an  offence,  and  that  the 
bystanders  knew  to  what  supposed  state  of  facts  he  referred. 
The  learned  judge  was  disposed  to  think  that  a  chaige  of 
theft  or  stealing,  deliberately-  made  in  reference  to  a  stale 
of  facts  amounting  clearly  to  dishonesty,  though  positively 
not  in  law  constituting  larceny,  the  defendant's  meanLDg  in 
his  own  mind  to  charge  the  plaintiff  with  that  crime  as  his 
construction  of  his  conduct,  was  actionable.     The  jury 
found  for  the  plaintiff:  in  reference  to  the  inducement  they 
found  the  third  and  fourth  counts  of  the  declaration  as 
proved,  and  the  verdict  was  entered  for  the  defendant  on 
the  first  and  second  counts,  at  the  request  of  the  plaintiff's 
counsel.     In  the  early  part  of  last  term  HelliweU  obtained  a 
rule  calling  on  the  [jiaintiff  to  shew  cause  why  the  verdict 
for  the  plaintiff  should  not  be  set  aside,  and  a  new  trial  be 
granted,  as  being  contrary  to  law  and  evidence  and  for 
misdirection,  or  to  arrest  judgment  on  the  third  and  iourth 
counts. 

Vankoughneif  Q.  C,  shewed  cause  during  the  same 
term ;  and,  as  to  the  last  part  of  the  rule,  c<Hitended  tbaf  on 
the  face  of  the  record  there  is  nothing  to  show  that  the 
chaige  so  alleged  was  not  a  larceny  but  a  mere  Jbreach  of 
trust,  and  that  those  who  heard  the  words  as  laid  would 
naturally  understand  that  a  charge  of  larceny  was  intended. 
Hemtng  v.  Power,  10  M.  &  W.  546— Park  B.  said,  ''  The 
reason  why  the  action  lies  is  that  those  persons  who  heard 
the  slander  might  infer  that  the  plaintiff  had  been  guilQf  of 
a  felony,  and  might  make  a  chai^  founded  upon  it ;  but  if 
at  the  time  the  words  are  uttered  there  are  circumstances 
which  dearly  show  the  words  are  not  used  in  a  sense 
imputing  a  felony,  then  the  charge  falls  to  the  ground,  and 
no  action  will  lie.''— Read  v.  Ambridge,  6  C.  &  P.  308 ; 
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2  Mood.  &  Rob.  119;  Hawkinson  v.  Bilby,  16  M.  &  W. 
442 ;  4  Ja.  684.  That  the  evidence  Bupports  the  action 
whether  treated  aa  a  poBitive  unqualified  charge  of  larceny 
or  in  reference  to  the  indacement,  and  as  amounting  only 
to  embezzlement  or  fraud.-^Stat.  4  &  5  Vic.  ch«  25,  sec.  41 ; 
Daines  y.  Hartley,  3  Ex.  R.  200. 

iJUdenieeoey  in  replying,  snbmitted  that  what  the  hearers 
understood  is  immaterial  on  the  application  to  arrest  judg- 
ment, as  it  depends  upon  the  pleadings ;  and  the  inducement 
shewed  the  plaintiff  could  not  deal  the  yam,  being  bailee 
of  it-^  Tyr.  90 ;  as  the  words  are  not  alleged  to  have  been 
spoken  in  reference  to  the  plaintiff's  trade — %  Scott,  590; 
8  Ch.  R.  657 ;  Thomas  v.  Jackson,  S  Bing.  104 ;  Hawkin- 
son V  Bilby,  2  C.  &  K.  440 :  that  there  should  be  a  new 
trial,  the  words  as  proved  not  imputing  larceny  in  point  of 
law,  and  malice  not  inferable  therefrom,  nor  was  it  proved 
or  left  to  the  jury  as  ^  fact  in  issue. — Holt  v.  Scholefield,  6 
T.  R.  691 ;  Smith  v.  Caiey,  S  Camp.  461 ;  Thompson  v. 
Bernard,  1  Camp.  48 ;  Peak  4 ;  2  N.  R.  SS5 ;  2  Ch.  R.  657  : 
that  it  was  misdirection,  not  leaving  it  to  the  jury  to  find  for 
defendant,  if  the  hearers  understood  the  words  to  allude  to 
yam  delivered  by  the  plaintiff  to  the  defendant  as  bailee,  to 
weave,  &c. — Tempest  v.  Chambers,  1  Star.  N.  &  C.  67 ; 
Hawkinson  v.  Bilby,  16  M.  &  W.  442 ;  Davies  v.  Hartley, 
3  Ex.  R.  200. 

BlACAuifATf  C.J. — I  think  this  rule  should  be  discharged. 

First:  As  to  setting  aside  the  verdict:  There  was  evidence  of 

the  words  laid  as  having  been  spoken  by  the  defendant, 

both  in  relation  to  the  yarn  mentioned  in  the  inducement  to 

fbe  declaration,  and  so  understood  by  the  hearers,  and  also 

^nerally  by  those  who  did  not  know  they  related  to  any 

particular  yarn  or  transaction,  though  they  did  know  the 

plaintiff  was  by  trade  a  weaver ;  and  it  was  left  to  the  jury 

lo find' for  the  plaintiff  if  satisfied  that  the  defendant,  in 

^kronae  to  the  yarn  mentioned  in  the  inducement,  spoke 

the  words,  intending  thereby  to  impute  to  the  plaintiff  the 

Ksrrne  of  stealing  such  yarn,  and  they  so  found.    They  found 

\)ietWO  counts  as  laid  and  traversed ;  and  in  effect,  under  my 

^tic^^y  also  found  not  merely  that  the  defendant  spoke  the 
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words  without  intending  to  charge  a  larceny,  hot  thai  be  did 
so  intend :  at  ail  events,  they  clearly  foand  that  be  used  tke 
words  in  reference  to  the  inducement  and  malicionriy.     It 
was  not  left  to  them  ad  a  question  of  express  malice,  balas 
resulting  in  law  from  the  charges  made,  if  proved  as  laid,  and 
that  whether  regarded  as  a  ohai^  of  stealing,  or  only  the  im- 
putation of  embezzlement,  or  of  dishonesty  in  the  way  of 
plaintiff's  trade. — Heming  v.  Power,  10  M.  &  W.  564; 
Read  v.  Ambridge,  6  C.  &  P.  308 ;  Smith  v.  Caiey,  S  Cam. 
461 ;  Peak.  4 ;  Hawkinson  v.  Bilby,  2  C.  &  K.  440 ;  Daines 
V.  Hartley,  8  Ex.  200 ;  Hawkinson  v.  Bilby,  16  M.  fc  W. 
442 ;  Bromage  v.  Prosser,  4  B.  &  C.  247  ;  Foster  v.  Pointer, 
8  M.  &  W.  806.    In  any  of  these  events  maHee  is  infened 
by  law,  and  express  malice  need  not  be  proved.     Dorley  v. 
Roberts,  S  Bing.  N.  S.  835,  is  against  this  part  of  the  role. — 
Bamfield  v.  Massey,  1  Camp.  461.    I  find  it  laid  down  in 
Roll.  Ab.  73,  p.  16,  and  in  Yin*  Ab.  60S-*if  a  man  says  to  a 
miller  that  keeps  a  mill,  thou  hast  stolen  eight  pecks  cS  meal, 
an  action  lies ;  for,  though  the  corn  was  delivered  to  him  to 
grind,yet  if  he  steals  the  meal  this  is  felony,  being  taken  from 
the  residue.— (See  ib.  p.  470 ;  PI.  a.  4) ;  1  Roll  Ab.  78,  PL 
16;  Cro.  El.  279,  PL  7;  Cro.  Jac.  600;  East.  P.  C.  698;  KeL 
35. — A  silk  throster  had  men  come  to  work  in  his  own  boose 
and  delivered  silk  to  one  of  them  to  work,  and  the  workman 
stole  away  part  of  it ;  it  was  agreed  by  Hyde,  C.  J.,  that 
this  was  felony,  notwithstanding  the  delivery  of  it  to  the 
party,  for  it  was  delivered  to  him  only  to  work,  and  so  the 
entire  property  remained  there  only  for  the  owner ;  like  (he 
case  of  a  butler  who  hath  plate  delivered  to  him,  or  a  shep- 
herd who  has  sheep  delivered  to  him,  and  they  steal  any  of 
them,  that  is  felpny  at  the  common  law. — Russell  on  orimes, 
1092;  Regina  v.  Harris,  5  Cox^s  Crim.  Cases,  151 ;  R^[ina 
V.  Poyser,  15  Ju.  386 ;  2  Russell  on  crimes,  12& 

Second,  as  to  the  arrest  of  judgment :  It  was  incnmbent  on 
the  plaintiflf  to  prove  the  words  as  laid,  and  that  they  were 
spoken  in  reference  to  the  yarn.  Now,  if  we  could  see  that 
words  so  spoken  could  not  under  any  possible  state  of  fiicts 
be  actionable,  as  not  casting  on  the  plaintiff  any  objeetion- 
able  imputation,  either  in  relation  to  a  ciiminal  chaige  or 
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to  his  trade,  the  judgment  should  be  arrested.     But  on 
whicbever  ground  it  be  placed,  it  appears  to. me  the  plaintiff 
is  entitled  to  judgment.    If  the  words  as  laid,  and  in  refer- 
ence to  the  inducement,  charge  a  criminal  offence,  whether 
it  be  larceny  as  after  a  determination  of  the  bailment  by 
toitious  acts  of  the  plaintiff*,  or  embezzlement,  and  the  action 
lies,  and  I  think  they  do  at  least  impute  a  charge  of  one 
kind  or  the  other  against  the  plaintiff  as  defendant's  bailee 
of  the  yarn  delivered  to  him  for  a  special  purpose. — Stat.  1 
Ann. ;  Stat.  2  Charles^  18  S.  1;  Stat^  IS  Geo.  II.  ch.  8 ;  7  Jac. 
sec.  2,  respecting  embezzlement  of  bailees  of  yam,  &c., 
entmsted  to  them  to  weave,  &c.     But  if  not,  and  although 
the  words  are  not  alleged  to' have  been  spoken  of  plaintiff 
in  relation  to  his  trade,  still  his  trade  of  a  weaver,  and  that 
he  had  yarn  of  defendant's  to  weave  as  such,  is  stated  in 
the  inducement,  and  admitted  by  the  plea  (if  not,  it  was 
I»oved  at  the  trial  and  so  found  by  the  jury ) ;  and  it  is  found, 
so  far  as  alleged,  that  the  words  were  spoken  of  the  plaintiff* 
and  had  reference  to  the  yarn  mentioned  in  the  inducement ; 
and  I  think  the  cases  show  that  such  words  so  spoken,  under 
such  circumstances,  do  necessarily  affect  the  plaintiff*  in  his 
trade  and  are  actionable  on  that  account,  without  special 
damage  being  laid  or  proved,  and  though  they  do  not  charge 
any  criminal  or  penal  offence,  punishable  by  law  by  fine 
or  imprisonment;  if  so,  the  judgment  ought  not  to  be 
arrested. — Stanton  v.  Smith,  2  Lord  Ray.  1480;  disap- 
proved of  in  Dorley  v.  Roberts,  3  N.  S. ;  but  recognised 
afterwards  in  Jones  v.  Littler,  7  M.  &  W.  423 ;  2  Saund. 
307  a.  (1)  d. ;  Lumley  ▼.  AUday,  1  C.  &  J.  801  ;  Brayne 
V.  Ck>oper,  5  M.  &  W.  249;  Bryant  v.  Loxton,  1 1  Moore,  344 ; 
4Tyr.  90.     Freeman  reversed  in  error,  1  Vin.  227  ;  1  Vin. 
Ab.  465 ;  action  for  words. — 1  Lev.  280 ;  Cro.  Jac.  673  ; 
Day  V.  Robinson,  4  N.  &  M.  884. 

These  references  show  that  if  the  act  imputed  to  the 
plaintiff  was  not  larceny  or  embezzlement,  it  is  very  doubt- 
ful even  if  they  do  not  (by  reason  of  their  reference  to  the 
yam  entrusted  to  the  plaintiff  to  weave)  amount  to  a  criminal 
chaige.  in  strictness  of  law.  I  cannot  say  that  I  am -satisfied 
I  was  wrong  in  leaving  the  case  to  the  jury  as  I  did.    The 

2  O  VOJL.  11. 


290  COMMON   PLKA8,   HILABT   TERM,    15   VIC, 

defendant  tneant,  and  all  who  heard  him  understood  him  ho 
mean  to  impute  theft  or  stealing  to  the  plaintiff,  or  at  leiist 
embezzlement,  and  (unless  they  were  familiar  with  the  l&iRr 
and  minutely  acquainted  with  the  facts,  which  shewdd  that 
though  the  exptession  stealing  was — and  yet  the  orime  of 
larceny  was  not,  or  could  not  have  been  intended,  because 
though  here  the  misconduct  would  not  be  larceny,  although 
so  termed  by  the  defendant),  they  might  reasonably  hav^ 
ftuppo6ed  that  the  dishonesty  alleged  did  ootistitote  one  <»f 
theise  oflfbnces*    It  is  not  a  case  in  which  the  iotentioD  to 
accuse  of  lar<^ny  or  embezzlement  is  repelled,  because  the 
words  on  the  face  of  them  do  fiot  impute  such  crime.    Tbey 
do  impute  larceny,  unless  explained  away  by  leforemse  to 
the  peculiar  circumstances  in  relation  to  which  the  defen* 
dam  was  known  to  be  speaking4    It  is  a  nice  question  of  ' 
law,  depending  upon  the  exact  state  of  the  supposed  facsia 
alluded  to,  compared  with  adjudged  oases ;  and  I  am  not 
prepared  to  say  that  the  evidence  shews  that  the  plaintiff 
could  not  have  been  guilty  of  larceny  in  the  premises*    The 
words,  no  doubt,  impute  a  criminal  offence,  and  as  aaid  by 
Parlce  B.  in  King  v.  Browne  (ante),  ^*  those  who  heard  tl^ 
dander  might  infer  that  the  plaintiff  had  been  guilty  of  4 
felony  or  some  other  criitiinal  offence,  and  might  have  beea 
induced  to  make  a  charge  against  him  founded  upon  it.^ 

McLsAN,  J.— 'The  two  countb  allege  theconversatioasof 
the  defendant  to  have  been  of  and  concerning  the  said  yam-^ 
that  is  to  say,  the  yam  delivered  by  the  defendant  to  the 
plaintiff,  to  be  wove  for  ceilain  reward ;  and  the  defendant 
is  charged  with  having  accused  the  plaintiff  of  bavin|; 
Btolen  a  portion  of  that  yarn.  Some  of  the  witnesses  on  the 
trial  declared  that  they  understood  the  defendant  to  chai^ 
the  plaintiff  with  stealing  yarn,  without  being  aware  wh4t 
particular  yarn  the  defendant  referred  to;  and  such  im 
accusation,  it  appears  to  me,  made  in  the  presence  of 
strangers  ignorant  of  the  particular  circumstances  relating 
to  the  yarn,  would  undoubtedly  be  defamatory  and  action- 
able. It  is  quite  true  that  there  could  be  ho  larceny  of 
yam  by  the  plaintiff  which  was  delivered  to  him  to  be 
made  into  cloth ;  but,  though  he  may  have  received  the  gmA 
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for  that  purpofse,  that  ikct  could  not  protect  the  defendant 
fiom  an  action  for  stating  in  the  presence  of  strangers,  in 
general  terms,  that  the  plaintiff  had  stolen  his  yarn,  though 
the  oonversatjon  may  have  been  about  the  yam  delivered 
to  he  wove.  I  think  there  was  sufficient  evidence  to  sup- 
port the  Terdiot,  and  that,  though  the  defendant's  conversa- 
lioD  18  alleged  to  have  been  in  reference  to  yam  delivered 
to  be  wove,  a  ^ntml  accusation  (not  understood  by  the 
bystanders  to  refer  to  that  yam)  that  the  plaintiff  had  stolen 
some  of  the  defendant's  yarn  is  clearly  actionable.  The 
statement  in  the  last  two  counts  contains  an  allegation  that 
defendant  charged  plaintiff  with  stealing  his  yam  under 
particular  circumstances,  and  appears  to  me  to  be  sufficient, 
and  to  be  supported  by  the  evidence. 

SujLUTAK,  J,>-^I  bare  not  been  able  to  take  the  same 
view  of  thQ  law  of  slander  as  that  entertained  by  the  learned 
Chief  Justice  at  the  trial ;  and  if  the  plaintiff's  verdict 
depended  upon  the  absolute  correctness  of  the  charge,  I 
should  have  been  in  &vQr  of  making  the  rule  for  a  new  trial 
absolute. 

I'he  wrongful  conversion  of  yam  entrasted  to  a  weaver 
to  nmke  into  cloth  is  not  larceny  per  se,  neither  is  it  an  act 
of  erabeolement  under  the  provincial  act  4  &  5  Vic.  ch.  25, 
0?  by  »ny  of  the  English  acts  from  whence  that  statute  has 
been  dfiived,  even  when  accompanied  with  a  criminal 
inteniioQ.  The  act  does  not  fall  withia  the  cases  defined  • 
if  these  statutes.  I  think  the  statute  1  Anne,  stat.  S,  ch.  18, 
of  very  doubtful  application.  It  was  passed  to  provide  a 
Siiiaiii;»i7  remedy  a^inst  persons  employed  in  the  working 
up  tfa^  woollen,  linen,  fustian,  ootton  and  iron  manufactures 
of  the  fcii|gdom«  t^nd  in  protection  of  the  trade  and  conunerce 
of  the  kingdom ;  aod  besides,  the  doubt  which  has  always 
hwg  over  t)ie  applioation  of  statutes  passed  in  England, 
with  A  view  to  its  trade,  commerce  and  manufactures,  to 
sets  done  ia  the  colonies,  and  especially  in  this  province, 
where  they  have  been  sought  to  be  applied  by  virtue  of  our 
edopt^n  of  the  criminal  law  of  England,  I  am  not  pre- 
pared, in  the  absence  of  direct  authority,  to  hold  that  the 
itaiute  ia  question  applies  to  cases  where  persons,  in  the 
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process  of  mere  mannfactore  for  their  own  use,  entrust 
materials  to  weavers  or  other  workmen,  the  workmen  are 
not  employed,  1  think,  in  the  sense  of  the  statute,  in  the 
mannfactures  of  the  kingdom ;  and  I  feel  certain  that,  in 
the  case  of  a  delivery  of  wool  by  a  private  person  to  be 
made  up  for  his  own  use,  or  without  a  vieW*  to  trade  or 
commerce,  the  third  section  of  the  act  would  not  in  England 
be  held  to  apply.  By  that  section  it  is  made  penal  to  pay 
the  workmen  otherwise  than  by  the  current  coin  of  the 
realm ;  and  however  proper  this  might  have  been  in  the 
case  of  manufacturers  and  tmders  employing  workmen,  I 
do  not  think  it  was  intended  for  cases  where  workmen  were 
employed  to  make  up  goods  for  private  use ;  and  I  think, 
moreover,  that  this  section  is  in  itself  sufficient  to  shew 
that  this  was  not  a  part  of  the  criminal  law  intended  to 
have  been  adopted  as  part  of  the  law  of  Upper  Canada :  I 
think  it  would  fall  within  the  same  category  as  many  of  the 
statutes  concerning  trade,  apprentices,  manufacturers,  farm- 
servants,  &c.,  which  have  been  held  by  our  courts  not  to 
have  been  introduced  into  Upper  Canada  by  the  general 
provision. 

But  it  is  not  a  mere  detention  of  the  article  delivered  to 
be  manufactured  which  is  charged  by  the  words  of  slander 
stated  in  this  declaration.  The  animus  fivrandi  is  clearly 
imputed  by  the  words  "  he  stole  my  yarn."  And  I  should 
find  it  very  difficult  to  adjudge  that  the  separation  of  one 
part  of  the  yarn,  with  a  felonious  intent,  from  the  parcel 
delivered,  would  not  be  a  larceny  at  common  law.  Every 
larceny  is  said  to  include  a  trespass,  and  it  is  difficult  to 
conceive  a  positive  act  of  trespass  to  be  included  in  the 
retaining  possession,  with  a  fraudulent  intent,  of  chattels 
previously  in  the  possession  of  the  person  retaining  them. 
Yet  the  cases  cited  in  Hawk.  P.  C.  cxix.,  notes  1, 2, 2nd  Ed. 
664,  shew  that  in  case  of  a  finding,  or  of  a  fraudulent 
detention  by  a  hackney  coachman,  of  a  parcel  belonging  to 
a  passenger  (the  owner  being  known),  the  act  has  been 
adjudged  a  larceny ;  and  the  very  cases  of  a  weaver  who 
received  silk  to  work,  or  a  miller  who  received  corn  to  grind, 
are  cited  in  sec.  4  of  Serjeant  Hawkins,  chap.  19 ;  and  in 
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sec.  10,  the  case  of  a  watchmaker  who  stole  a  watch  deli- 
vered to  him  to  clean,  and  the  case  of  one  to  whom  clothes 
were  lieiivered  for  the  purpose  of  being  washed,  the  taking 
away  and  conversion  of  these  things  have  been  adjudged 
felonies  or  larcenies  at  common  law. — See  also  Russell  on 
Crimes,  lOOi ;  5  Cox's  Crim.  Cases,  591 ;  15  Ju.  286. 
Regina  v.  Poyser  seems  clear  upon  the  subject.  The  last 
case  was  that  of  a  man  to  whom  clothes  were  delivered  to 
sell,  and  he  pawned  one  article  ;  this  was  held  to  be 
larceny,  the  bailment  being  determined  by  the  wrongful  act 
of.  the  prisoner.  These  cases,  which  probably,  (as  stated  by 
the  learned  annotator  to  Hawkin's  P.  C),  go  to  the  extreme 
point,  are  yet  sufficient  authority  for  a  charge  much  more 
decidedly  against  the  defendant  than  the  one  delivered ;  for 
if  it  were  possible  for  a  weaver  to  commit  a  larceny  of  part 
of  the  material  committed  to  him  to  make  up,  by  severing 
it  from  the  remainder  with  a  felonious  intent,  the  words 
used  in  the  present  instance  preclude  all  nicety  of  discus- 
sion, and  attribute  the  felony  directly. 

Supposing  that  a  felony  by  the  weaver  was  impossible 
under  the  circumstances,  then  this  would  seem  to  me  like 
a  case  in  which  the  defendant  would  be  charged  with 
slander  for  saying  of  a  plsAitiif,  ^^  he  stole  my  apples  off  my 
trees,"  or  "  he  stole  my  window  shutters  off  my  house ;" 
because,  although  the  words  themselves  do  not  contain  any 
qualification  which  would  show  a  felony  in  fact  not  to  be 
Imputed,  yet  the  declaration  by  its  inducement  would  show 
the  qualification  of  the  meaning  of  the  words--or  if  not,  the 
point  should,  in  this  view  of  the  case,  have  been  left  to  the 
juiy,  whether  the  witnesses  understood  the  words  to  refer 
to  circumstances  which  made  a  larceny  of  the  goods  by  the 
plaintiff  impossible.  Jackson  v.  Adams,  2  B.  N.  C.  402, 
is  the  case  of  slander  of  a  church  warden,  charging  him 
with  stcialing  the  parish  bell  ropes ;  and  it  was  held  not  to 
lie,  because  a  church  warden  could  not  be  guilty  of  a  larceny 
of  the  parish  bell  ropes. — See  also  Williams  v.  Scott,  1  C. 
M.  &  R.  675 ;  Tempest  ▼.  Chambers,  1  Starkie,  N.  P.  C. 
67.  In  this  latter  case  the  words  of  slander  were,  "  1  have 
got  a  warrant  for  Tempest ;  1  will  advertize  a  reward  to 
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apprehend  him ;  I  shall  transport  him  for  felony :"  these 
words  were  spoken  to  a  person  who  understood  they  referred 
to  a  charge  of  taking  window  shutters  off  a  bouse.  Loid 
EUenborough  saidi  ^^  The  defendant  probably  thought  that,  as 
he  had  claimed  a  warrant,  the  plaintiff  had  been  guilty  of  fel- 
ony :"  this  is  difierent  from  words  spoken  to  a  stranger.  In 
Hankinson  v,  Bilby,  16  M.  &  W.  442,  Pollock,  C.  B.,  says, 
*^  Wonb  uttered  must  be  construed  in  the  sense  in  which 
hearers  of  conunon  and  reasonable  understanding  would 
ascribe  to  them,  even  though  particular  individuals,  better 
iuformed  on  the  matters  in  question,  might  form  a  different 
judgoient."  In  the  present  case,  supposing  a  larceny  by 
the  defendant  of  the  yarn  not  legally  possible,  most  of  the 
hearers  of  the  slander,  if  not  all,  were  in  the  situation  of  the 
particular  individuals  supposed  by  Chief  Baron  Pollock. — 
Daine  v.  Hartley,  3  Ex.  200 ;  Heming  &  wife  ▼.  Power,  10  M. 
fc  W.  509 ;  the  judgment  of  Park,  B.  1  C.  &  M.  675 ;  the 
Americaa  case,  Becket  v.  Sterrett,  mentioned  in  the  note  to 
the  American  edition,  10  M.  &  W.  571. 

If  the  decision  of  thiB  rule  depended  upon  the  absolute 
ooneotnesa  of  the  cha^;e  of  the  learned  Chief  Justice,  I 
should  be  in  favour  of  making  this  rule  absolute,  because  I 
think  that  if  the  words  of  slandl^  are  spoken  with  a  refer- 
ence understood  by  the  hearers  to  facts  which  will  not  admit 
the  legal  probability  of  a  felony,  the  mistake  in  law  of  the 
speaker  and  hearers  in  supposing  that  the  facts  referred  to 
<Ud  admit  of  the  supposition  of  a  felony  in  law  would  not 
make  the  words  legally  slanderous.  I  am  however  lisr  from 
being  convinced  that  there  was  any  such  mistake ;  and, 
toppoaing  that  there  were,  I  think  the  action  clearly  main* 
tainable  on  another  ground. 

Il  was  proved,  and  it  is  not  denied,  but  on  the  contrary  it 
IS  here  argued  for  the  defendant,  that  the  words  spokea 
rafenred  to  and  intended  an  alleged  act  of  dishonesty  of  the 
plaintiff  in  the  way  of  his  trade  as  a  weaver ;  that  trade  is 
stated  as  inducement — the  delivery  of  the  yam  is  also  stated, 
and  the  words  are  said  to  be  of  and  concerning  the  yarn ; 
a  more  injurious  charge  <^  dishonesty  against  the  plaintiff 
in  the  way  oMiis  eepecial  trade  could  scarcely  have  been 
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made,  and  the  proof  supports  the  statement  in  the  declara* 
lion.  Here  then  is  aground  upon  which  npt  only  the  action 
might  have  been  sustained,  but,  according  to  undisputed 
facts,  it  must  have  been  so. 

It  may  perhaps  be  said  that  the  jury  gave  their  verdict  for 
damages  upon  the  understanding  that  they  were  at  liberty 
to  find  that  the  words  imputed  a  felony,  and  not  for  an  injuiy 
to  the  plaintiff  in  the  way  of  his  trade.  But  the  jury  were 
not  told  that  the  words  imputed  an  act  for  which  a  prosecu* 
lion  for  felony  could  have  been  instituted ;  and  if  it  be 
even  assumed  that  there  was  a  good  cause  of  action,  it 
oannot  be  of  consequence  as  to  the  assessment  of  the 
damages  whether  the  substantial  ground  of  the  action  wbM 
slander  intended  to  impute,  but  not  imputing,  a  felony,  and 
the  position  in-  life  of  the  plaintiff,  a  consideration  in  the 
computation  of  the  damages — or  whether,  on  the  other 
hand,  the  slander  of  the  plaintiff  in  his  trade  was  the  legal 
ground  of  action,  and  the  unmeasured  terms  in  which  the 
slitnder  was  expressed  the  matter  of  aggravation-^he  facts 
upon  which  the  damages  would  be  assessed  would  remain 
the  same. 

I  think  therefore  that,  even  if  under  the  circumstances 
referred  to  a  felony  were  not  imputed,  if  a  colloquium 
of  and  concerning  the  plaintiff  in  the  way  of  his  trade  be 
not  in  this  instance  necessary,  that  the  verdict  should  stand. 
Thb  latter  point  has  to  be  considered  in  the  disposal  of  that 
part  of  the  rule  for  arresting  the  judgment. 

The  cases  collected  in  2  Wm.  Saund.  N.  1 ;  Sir  T.  Ray. 
75 ;  6  Mod.  202 ;  2  Salk.  696  S.  C. ;  2  Stra.  1169 ;  2  H.  B. 
5S1,  and  many  others,  would  appear  to  lay  it  down  as  a 
rule  that  when  words  are  not  actionable  in  themselves,  but 
are  only  so  because  they  are  spoken  of  a  plaintiff  in  his 
profession,  office  or  trade,  they  must  be  so  alleged  in  the 
declaration,  otherwise  judgment  will  be  arrested.  But  it 
appears  to  me  that  there  are  exceptions  to  this  rule,  aid  that 
when  the  profession,  office  or  trade,  is  averred  by  way  of 
inducement,  and  the  words  are  such  as  necessarily  and 
particularly  must  affect  a  person  holding  or  exercising  the 
profession,  office,  or' trade,  a  colloquium  of,  and  concerning 
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the  plaintiff  therein  is  not  necessary,  of  this  class  of  cases. — 
See  Carn  v.  Osgood.  1  Lev,  280.    To  say  of  a  jnstice  of  the 
peace,  he  is  forsworn  and  not  fit  to  sit  upon  the  bench,  was 
held  actionable  without  any  colloquium  of  oflSoe ;  for  it 
appears  from  the  words  themselves  that  they  were  spoken 
of  him  in  relation  to  his  office. — Stanton  v.  Smith,  2  Lord 
Raym.  1480.   Jones  v.  Littler,  7  M.  &  W.  423,  was  the 
case  of  a  brewer,  of  whom  it  was  said,  he  has  been  in  a 
sponging  house,  held  good  without  a  colloquium,  ol  even 
if  spoken  of  plaintiff  in  his  private  character,  for  the  words 
must  affect  him  in  the  way  of  his  trade.     This  case  is 
directly  in  point. — Whittough  v.  Gladwyn,  5  B.  &  C.  180. 
See  also  Marter  v.  Digby,  2  U.  C.  Q.  B.  R,  441,  where  a 
question  like  this  is  very  fully  discussed.     The  present  case 
is  as  clearly  within  the  exception  to  the  rule  which  requires 
a  colloquium  as  it  can  be.    The  plaintiff  is  alleged  to  be  a 
weaver ;  that  the  defendant  delivered  him  yarn  to  weave ; 
that,  speaking  of  this  yarn,  the  defendant  said,  he  stole  five 
pounds  of  rny  yam.     This  surely  is  a  colloquium  of  the 
plaintiff  in   his  trade  ;  and   I   think  the  declaration  not 
impeachable  on  that  ground,  upon  any  modem  authority. 
In  my  opinion,  that  part  of  the  rale  for  arresting  the  judg- 
ment, as  well  as  the  part  for  a  new  trial,  should  be 
discharged. 

Rule  discharged. 


Keise  v.  Miller. 

First  coant  states  that  plaintiff,  at  the  request  of  the  defemlant,  had  agre«^  y 


irsi  coani  siaies  mar  piairiim,  ai  me  request  ot  ttie  derenoani,  naa  agre«^  i   . 
two  certain  parcels  of  walnut  lumber  then  being  in  defendant's  y^rd^W 
5000  feet,  at  61,  5«.  per  lOOO  feet,  to  be  paid  for  before  delivery  :  th^»  ^^^| 
payment  and  delivery  by  defendant  to  plaintiff  of  a  much  less  q\)^J^  J^  j| 


plaintiff,  whereby,  &c.    Second  count  states  that  plaintiff,  at  the  re,/^  ^"t 
defendant,  had  bargained  for  two  other  certain  parcels  of  walnut  lur»j^<^(^ 
being  in  defendant's  3rard,  containing  5000  feet  of  a  certain  quality,  ^''tL^f 
good  |Derchantable  lumber,  at  62.  5s.  per  thousand  feet,  to  be  paid  for  k.H^ 
delivery :    then  avers  payment  and  delivery  by  defendant  of  500O  feet  ^J^* 
for  the  lumber  so  bargained  for.  yet  that  tfte  lumber  ko  delivered    by  ju**q5 
fendant  as  last  aforesaid,  was  inferior  in  quality  to  the  lumber  so  agreec)  ^  ^ 
bought  and  was  inferior  in  quality  to  the  lumber  so  bargained  for  by  ^  j^**  b» 
som  of  money,  to  wit,  the  sum  of  5/.  per  1000  feet,  all  of  which  the  defe(J''^ 
knew,  and  that  defendant  deceived  and  defraudeil  plaintiff,  whereby,  ^  ^^ 
Mild  per  Cur,,  that  there  is  no  misjoinder  of  counts. 
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Writ  issued  7th  November  1831.  Declaration  13th  No- 
vember,  1851.  First  count  states  that  tfefore  the  committing 
of  the  grievances  by  the  defendant  thereinafter  mentioned,  to 
wit,  on,  &c,  the  plaintiff  at  the  request  of  defendant  bar- 
gained for  and  agreed  to  buy  of  said  defendant,  and  defen- 
dant agreed  to  sell  to  plaintiff  two  certain  parcels  of  walnut 
lumber,  containing  in  all  5000  feet,  then  in  defendant's  yard, 
at  the  rate  of  6/.  5^.  per  thousand  feet  of  said  parcels,  being 
part  of  the  price  of  said  parcels,  to  wit,  the  sum  of  14L  15^.,to 
be  paid  by  plaintiff  to  defendant  before  delivery  of  said  lum- 
ber, and  then  avers  that  plaintiff  paid  to  defendant  the  said 
sum  of  14Z.  15«,  yet  that  defendant  afterwards,  to  wit,  on, 
&c.,  fraudulently  and  deceitfully  intending  to  defraud  and 
deceive  the  plaintiif,  did  deliver  a  certain  quantity  of  walnut 
lumber,  as  and  for  the  said  parcels  of  walnut  lumber  so  sold 
to  plaintiff  as  aforesaid,  whereas  in  truth  and  in  fact  the  said 
Inmber  so  delivered  by  defendant  to  plaintiff  as  aforesaid,  at 
the  time  of  delivery  thereof  as  aforesaid,  was  not  the  full 
quantity  which  the  said  parcels  contained,  and  which  defen- 
dant ought  to  have  delivered  to  plaintiff,  and  wanted  of  the 
fnl]  quantity  which  said  parcels  contained  a  large  quantity, 
to  wit,  3500  feet,  as  defendant  well  knew,  and  that  defendant 
fraudulently  and  falsely  deceived  and  defrauded  the  plain- 
tiffin  said  sale,  whereby  plaintiff  lost  and  was  deprived  of 
the  benefit  and  advantage  which  he  would  otherwise  have 
derived  from  the  said  sale,  and  is  greatly  damnified,  &c. 

Second  count  states  that  afterwards,  to  wit,  on  the  day 
and  year  aforesaid  the  plaintiff,  at  the  request  of  defendant 
bargained  with  the  defendant  to  buy  two  certain  other 
Uurge  parcels  of  walnut  lumber  then  lying  in  defendant's 
yard,  containing  in  all  5000  feet,  and  of  a  certain  quality,  to 
wit,  good  merchantable  lumber  at  6Z.  5«.  per  thousand  feet, 
a  certain  portion  of  the  purchase  money  of  the  said  last  men- 
tioned parcels,  to  wit,  the  sum  of  14/.  1 5^.,to  be  paid  by  plain- 
tiff to  defendant  before  delivery  :  then  avers  payment  of  the 
said  sum  of  14/.  ld«.,and  that  defendant  delivered  to  plain- 
tiff a  large  quantity,  to  wit,  5000  feel  of  walnut  lumber  as  and 
for  the  lumber  so  bargained  for  as  in  this  count  mentioned  : 
whereas  the  last  mentioned  lumber  delivered  by  the  defen- 
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the  defendant  pnxnised,  &c.  The  declaration  then  aUeged  a  d^reiy  of  the 
schooner  to  the  defendant  under  the  contract,  "  together  with  the  apparel, 
tackle^  furniture  and  appurtenances  t/iereunto  beUm^ng,  and  the  said  boiaUi  and 
oan,**  and  averred  that,  at  the  proper  times, ''  the  said  echooner  or  fwsaef  was 
free  from  all  incumbrances,"  and  that  the  plaintiff  was,  at  all  such  times, 
**  ready  and  williog  to  make  and  execute  a  conveyance  or  bill  of  sale  of  ike 
taid  tJiooner  or  veael,  with  the  said  appurtenances,  boats  and  oan,  and  to  do 
every  thing  on  his  part  to  be  done  or  performed  by  the  said  conlract,**  and 
did— to  wit, — &C.,  *♦  tender  to  the  defendant  a  conveyance  or  bill  of  sate  of  the 
said  vessel,  with  the  appurtenances,  boats  and  oars^  in  manner  and  according  to 
the  terms  aforesaid.'*  Breach — that  the  defendant  refused  &c.  Upon  special 
demarrerat  was  held  that  th^  declaration  was  bad  tor  not  alleging:  that  the  con- 
veyance tendered  embraced  the  "  appareU  tackle  and  furniture,**  and  because 
it  was  not  inconsistent  with  all  the  averments  that  the  ^  apparel^  tadde  ami 
furniture**  were  not  free  from  incumbrance. 

The  declaration  states  that  on  the  22nd  August  1850,  the 
plaintiff,  in  consideration  that  the  defendant  would  sell  him 
a  certain  schooner  or  vessel,  called  "  The  William  Heniy 
Boulton,"  together  with  all  and  singular  tlte  apparel,  tackle 
and  furniture,  boats,  and  oars  and  appurtenances  to  the 
said  schooner  or  vessel  belonging  or  appertaining,  at  and 
for  the  price  or  sum  of  500/.,  and  would  convey  and  assure 
the  same  to  the  defendant  by  a  good  and  sufficient  deed  of 
conveyance  or  bill  of  sale,  free  from  all  incumbrances,  save 
and  except  a  certain  mortgage  thereof  heretofore  made  by 
and  between  the  said  plaintiff  and  one  James  Mitchell,  &c., 
he  the  defendant  then  promised  the  said  plaintiff  to  accept 
the  said  schooner  or  vessel  and  to  pay  him  the  price  thereof, 
or  sum  of  500/.,  in  manner  following — ^that  is  to  say,  165/. 
lis.  4d.,  part  thereof  on  the  22ud  of  February  1851 ;  the 
farther  sum,  &c.  And  that  it  was  further  agreed  by  and 
between  the  said  parties  that,  in  order  to  secure  to  the  said 
plaintiff  the  payment  of  the  said  purchase  money  or  price  of 
the  said  vessel,  the  defendant  should  and  would  imme- 
diately, and  within  a  reasonable  time  after  the  said  sale  and 
delivery  to  him  by  the  plaintiff  of  the  said  vessel,  make  and 
execute  unto  the  plaintiff  a  mortgage  or  conveyance  of  the 
same  vessel,  together  with  all  and  singular  the  furniture, 
tackle,  rigging,  boats,  oars  and  appurtenances— conditional 
upon  the  payment  by  the  defendant  to  the  plaintiff  of  the 
price  thereof  in  manner  aforesaid;  and  also,  for  further  seca^ 
ing  unto  the  plaintiff  the  payment  of  the  said  sum  of  money 
as  aforesaid,  that  the  defendant  should  and  would  imme- 
diately and  within  a  reasonable  time  after  the  delivery  to 
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him  of  the  said  vessel,  insure  or  canse  to  be  insured  the' ' 

same   vessel,  &o.,  in  some  good,  &c.,  marine  insurance 

office  for  the  sum  of  300/.,  and  should  and  would,  within  a 

reasonable  time,  procure  the  policy  of  such  insurance  and 

assign  the  same  to  the  said  plaintiff,  to  be  held,  &c.,  and 

the  defendant  then — to  wit,  on  the  day  and  year  aforesaid — 

farther  promised  the  plaintiff  that,  for  the  tetter  securing 

the  payment  of  the  said  price  of  the  said  vessel,  the  said 

defendant  should  make  and  deliver  to  the  said  plaintiff  three 

several  negotiable  promissory  notes  for  the  payment  to  the 

plaintiff  of  the  said  price  of  the  said  vessel,  in  manner  and 

at  the  times  aforesaid,  that  is  to  say,  &c. 

And  the  plaintiff  in  fact  saith  that  he,  confiding  in  the 
said  promise  of  the  said  defendant,  did  then — to  wit,  on  the 
day  and  year  first  aforesaid — in  pursuance  of  the  said  con- 
tract, and  in  part  performance   thereof,  deliver  the  said 
schooner  or  vessel,  together  with  the  apparel,  tackle,  furni- 
ture and  appurtenances  thereto  belonging,  and  the  said 
boats  and  oars,  to  the  defendant,  on  the  terms  and  for  the 
considerations   aforesaid,  and  the  defendant  then  took, 
received  and  accepted  the  same  from  the  plaintiff.     And 
the  plaintiff  further  saith  that  the  said  vessel  was  then — to 
wit,  on  the  day  and  year  aforesaid — and  from  thence  hitherto 
hath  been  and  still  is  free  from  all  incumbrances,  save  and 
except  the  mortgage  aforesaid,  made  in  favour  of  the  said 
James  Mitchell,  of  which  the  said  defendant  had  notice. 
And  although  the  plaintiff  was  then — to  wit,  on,  &c. — and 
from  thence  hitherto  hath  been  raedy  and  willing  to  make  and 
execute  a  conveyance  or  bill  of  sale  of  the  said  vessel,  with 
the  said  appurtenances,  boats  and  oars,  and  to  do  every- 
thing on  his  part  to  be  done  or  performed  by  the  said  con- 
tract, and  did  on  the  same  day  and  year  first  aforesaid,  and 
on  divers  other  days  and  times  thereafter,  and  before  the 
commencement  of  this  suit,  and  within  a  reasonable  time 
in  that  behalf  after  the  making  of  the  said  agreement,  tender 
and  offer  to  the  said  defendant  a  conveyance  or  bill  of  sale 
of  the  said  vessel,  with  the  appurtenances,  boats  and  oars, 
in  manher  and  according  to  the  terms  aforesaid,  yet  the 
defendant  did  not  nor  would  ever  accept  or  receive  of  or 
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from  the  said  plaintiff  such  conveyance  or  bill  of  sale  of  the 
said  schooner  or  vessel  as  aforesaid,  or  any  conveyance 
whatever,  but  hath  hitherto  neglected  and  refused  8o  to  do. 
And  that,  although  the  plaintiff*  did  afterwards,  &c.,  and 
while  the  plaintiff  was  ready  and  willing  and  offered  to 
give  to  the  defendant  a  conveyance  of  the  said  vessel  and 
her  appurtenances,  request  the  defendant  to  make  and 
deliver  to  him  the  plaintiff  a  mortgage  on  the  said  vessel, 
for  securing  the  said  sura  of  500/.,  in  manner,  &c.,  as  afore- 
said, and  to  make  and  give  to  the  plaintiff  the  three  several 
negotiable    promissory   notes   aforesaid,  in  manner  and 
according  to  the  terms  in  the  said  declaration  before  men- 
tioned, and  did  also  request  the  defendant  to  insure  the 
said  vessel  in  manner  aforesaid,  and  to  assign  the  said  policy 
to  the  plaintiff,  and  although  the  ^plaintiff  at  the  time  of  his 
making,  &c.,  was  ready  and  willing  to  accept  the  said 
mortgage,  promissory  notes,  and  assignment  of  the  said 
policy  as  aforesaid,  whereof  the  defendant  then  had  notice, 
and  although  the  plaintiff  did  in  a  reasonable  time  in  that 
behalf  after  the  making  of  the  said  agreement,  and  while  the 
plaintiff  was  ready  and  willing  to  convey  as  aforesaid^^to  wit, 
on,  fte.— r-tender  a  mortgage  on  the  said  vessel,  securing,  &c., 
to  the  said  defendant  to  execute,  &c.,  yet  the  defendant,  not 
regarding  his  said  promise,  did  not,  nor  would  when  he 
was  requested  as  aforesaid,  or  at  any  time  before  or  after- 
wards, execute  or  deliver  to  him  the  plaintiff  a  mortgage  on 
the  said  vessel  for  the  said  price  or  sum  of  money,  accord- 
ing to  the  terms  aforesaid,  nor  did  he  make  or  deliver  to  the 
said  plaintiff  three  several  negotiable  promissory  notes  in 
manner  and  according  to  the  terms  aforesaid,  nor  hath  he 
the  defendant  insured  or  caused  to  be  insured  the  said 
vessel  as  aforesaid,  neither  lath  he  the  defendant  paid  to 
the  plaintiff  the  said  sum  of  500Z.,  or  any  part  thereof,  but 
be  the  defendant  hath  hitherto  wholly  neglected  and  refused    * 
ao  to  do ;  by  reason  of  which  said  several  premises  the  said 
plaintifi*  bath  not  only  lost  and  been  deprived  of  the  use 
and  benefit  of  the  said  mortgage  and  of  the  said  promissory 
notes,  and  of  divers  great  gains  and  profits  which  Ife  might 
and  otherwise  could  have  made  thereof  and  thereout,  but 
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halb  lost  and  been  deprived  of  his  said  vessel  and  of  divers 
great  gains  and  profits,  which,  Slc. 

2nd  cocint :  And  that  whereas  also  the  defendant,  to 
wit,  ftc^on,  &c.,  was  indebted  to  the  plaintiff  in  lOOCM.  for 
the  price  of  a  schooner  or  *  vessel,  together  with,  &c.,  and 
for  work  done,  &c.,  and  for  money  paid,  &c. 

Demurrer  to  declaration.  Special  canses  assigned — That 
it  is  not  alleged  in  said  count  that  plaintiff  sold  the  said 
schooner  therein  mentioned,  or  the  apparel,  tackle,  and  fnr^ 
aimie,  boats,  oars,  and  appurtenances  therein  mentioned, 
although  the  sale  of  said  schooner,  apparel,  tackle,  furni* 
ture,  boats,  oars,  and  appurtenances,  is  alleged  to  have 
been  the  considemtion  for  the  defendant's  promise  to  pay 
tbeirefor:   that  it  is  not  averred  in  said  count  that  the 
plaintiff  made  or  offered  to  make  to  the  defendant  a  good 
and  sufficient  deed  of  conveyance  or  bill  of  sale  of  said 
schooner  or  vessel,  free  from  all  incumbrances  except  the 
said  mortgage  in  said  count  mentioned  in  favor  of  James 
Mitoheli,  or  a  good  and  sufficient  deed  of  conveyance  or 
bill  of  sale  of  said  schooner,  apparel,  tackle,  furniture, 
boats,  oars,  and  appurtenances,  or  that  plaiAiff  was  ready 
and  willing  to  give  su6h  good  and  sufficient  deed  of  con- 
veyance or  bill  of  sale  of  said  schooner,  apparel,  tackle, 
faraiture,  boats,  oars,  and  appurtenances:  that  it  is  not 
svetred  that*  the  plaintiff  ever  assured  in  any  manner,  or 
oSend  to  assure,  or  was  ready  and  willing  to  assure  in 
uiy  manner,  absolutely  or  qualifiedly,  to  the  defendant  the 
said  schooner  or  said  tackle,  furniture,  apparel,  boats^ 
oam,  or  appurtenances  to  the  defendant :  that  it  is  not 
0ted  when  it  was  agreed  that  the  defendant  should  se* 
^re  the  plaintiff  for  the  price  of  said  vessel  by  executing 
u)  ibe    plaintiff  a  mortgage  thereon,  or  that  there   was 
^y  consideration  for  said  agreement,  or  what  the  consid- 
emtion   for  such  agreement  was :  that  it  is  alleged  that 
rmtg'S^Q  security  was  to  be  executed  to  the  plaintiff  after 
agje  avid  delivery  to  the  defendant  of  the  said  vessel,  and 
'iio^ale  of  said  schooner  to  defendant  is  positively  or  others 
ti89    averred  :  that  it  is  not  averred  in  said  count  that 
^ifeiK^i^iit  promised  to  insure  said  vessel,  although  a  breach 
k  n<^t    insuring  said  vessel  is  alleged :  that  considera- 


304  COMMON  PLEAS,  HILARY  TERM,  15  VIC. 

J 

lion  is  alleged  ia  said  count  for  the  defendant's  promise 
therein  alleged  to  make  and  deliver  to  the  plaintitf*  the 
promissory  notes  therein  mentioned  :  that  it  is  not  averred 
at  what  specific  time  the  plaintiff  tendered  a  deed  of  con- 
veyance or  bill  of  sale  of  said  schooner  to  the  defendant : 
that  no  tender  of  notes  to  defendant  to  be  made  by  htm  is 
averred :  that  it  is  not  alleged  that  the  plaintiff  has  paid 
James  Mitchell  the  amount  of  his  mortgage  on  said  schooner : 
that  it  is  not  averred  at  what  time  any  sale  of  said  schooner 
or  tackle,  furniture,  apparel,  or  appurtenances  was  made 
to  defendant,  and  that  the  said  count  is  in  other  respects 
uncertain  and  insufficient. 

Aeod,  for  the  demurrer,  contended  that  the  plaintiff  hav- 
ing undertaken  to  convey  by  a  deed  of  conveyance,  or  bill 
of  sale,  should   have  executed  such  a  transfer,  and   not 
merely  alleged  a  tender,  which  was  no  more  than  an  offer 
to  convey ;   and  also,  that  such  conveyance  should  have 
been  alleged  to  have   been  free  from  all  incumbrances: 
that  the  plaintiff  should   have  paid  off  the   mortgage  to 
Mitchell,  without  which  the  defendant  was  not  bound  to 
accept  a  transfer  or  to  give  negociable  promissory  notes  for 
the  price ;  besides  which  there  were  material  omissions 
of  substantial  portions  of  what  was  contracted  for  in  the 
allegations  of  performance  :  that  the  conveyance  offered  is 
not  alleged  or  shewn  to  be  such  as  by  law  is  required,  in 
order  to  the  due  registering  of  the  transfer ;  and  that,  if 
entitled  thereto,  the  plaintiff  should  have  tendered  notes  for 
signature.— Chy.  Pig.  192  ;  Hart  v.  Meyers,  7  U.  C.  Q.  B. 
R,  417 ;  Prindle  v.  McCan,  4  U.  C.  Q.  B.  R.  228 ;  as* to 
which  see  De  Medina  v.  Norman,  9  M.  &  W.  820  ;  Mad- 
dock  V.  Stock,  4  U.  C.  Q.  B.  R.   118 ;  Kay  v.  Gamble,  6 
U.  C.  Q.  B.  R.  267  ;  Cro.  Jas.  503 ;  Cro.  El.  913;  Ferry  v. 
Williams,  8  Taunt  62 ;  Chanter  v.  Leese,  6  M.  &  W.  698. 
That  the  condition  was  entire  ;  and  delivery  of  the  vessel 
does  not  of  itself  entitle  the  plaintiff  to  sue  for  the  price  or 
the  securities,  that  could  not  or  were  not  to  be  given  till  the 
vessel  was  transferred.  * 

Dempseyj  for  plaintiff,  called  attention  to  the  cause  ol 
demurrer,  and  objected  to  any  other  points  being  now  raised 
on  the  argument,  and  concluded  that  the  agreement  was 
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exeentovy  and  conditional,  the  conditions  and  coyenants 
matoal,  and  the  plaintiff  not  bonnd  to  do  more  than  tender 
oo  his  part)  unless  the  defendant  was  ready  to  perform  on 
his:  that  freedom  from  incumbrances  was  expressly  alleged : 
that  the  plaintiff  tendered  sufficiently,  and  was  not  bound 
to  do  more  in  the  face  of  the  defendant's  refusal. — De  Me- 
dina ▼.  Korman,  9  M.  &  W.  820 ;  Laird  v.  Pirn,  7  M.  fc 
W.  474;  Humble  v.  Langston,  7  M.  &  W.  517.  That 
Hone  of  the  oauses  of  demurrer  are  valid  objections  to  the 
declaration. 

M  A)CA.VLAT,  C.  J< — ^The  first  cause  of  demurrer  involves  the 
snufliciency  of  the  performance  by  the  plaintiff  on  his  pari  of 
what  constituted  a  condition  precedent — namely,  the  sale  of 
the  vessel. 

The  declaration  states  the  inducement  or  oonsicjjsrltioa 
of  defendant's  promise  to  have  been  that  the  plaintiff  would 
sell  to  him  the  schooner  in  question,  together  with  all  and 
singular  the  apparel,  tackle,  and  furniture,  boat,  oars  and 
appurtenances,  to  the  said  schooner  belonging  or  apper- 
taining, and  convey  and  assure  the  same  to  the  defen- 
dant, by   a  good  and  sufficient  deed  of  conveyance  or 
bill  of  sale,  free  from  all  incumbrances,  except  a  certain 
mortgage  thereof  to  James  Mitchell,  upon  which  was  due 
ftboot  60L,  which  the  plaintiff  was  to  pay,  or  the  amount 
doe  on  the  said  mortgage  was  to  be  deducted  from  the 
price  of  the  vessel,  if  the  defendant  was  obliged  to  pay  the 
same^  fcc.    The  allegation  of  performance  by  the  plaintiff 
ii^tbat  the  said  schooner  or  vessel  was  then,  and  from 
llience  hitherto,  free   from  all  incumbrances,  except  the 
nfoiesaid  mortgage ;  and  although  the  plaintiff  then  was,  and 
tiieRoe  hitherto  hath  been  ready  and  willing  to  make  and 
execute  a  conveyance  or  bill  of  sale  of  the  said  schooner 
or  vessel,  with  the  said  appurtenances^  boat,  and  oars,  and 
to  do  ererythiog  on  his  part  to  be  done  or  performed  by  the 
mi  eontmct,  and  did  on  the  same  day  and  year  first  afore* 
njdy  and  on  divers  other  days  and  time  &c.  thereafter,  and 
Um   salt,  and  within  a  reasonable  time  &o.,  tender  and 
oferto  defendant^  a  conveyance  or  bill  of  sale  of  the  said 
lAooa^T  Or  tesSdl,  with  the  appurtenances,  boats  and  oarS) 

2    Q  VQL.  n. 
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in  manner  and  according  to  the  terms  aforesaid,  yet  defen- 
dant did  not  nor  would  accept  or  receive  such  conveyance 
or  bill  of  sale  of  the  said  vessel  as  aforesaid,  or  any  con- 
veyance whatever ;  but  hath  hitherto  neglected  and  refused 
so  to  do.     It  is  not  contended  the  conveyance  was  not  suffi- 
cient.   The  question  is,  whether  it  was  done  or  sufficiently 
tendered  to  be  done. —  1  Saund.  320  note,  (4) ;  Morton 
v.  Lamb,  7  T.  R.   129 ;  Glazebrook  v.  Woodrow,    8  T. 
R.  366;  Goodisson  v.   Mnnn,  4  T.  R.  76L;   Merrit    v. 
Rane,  1  Stra.  458  ;  Lancashire  v.  Killingworth,  1  Ld.  Ray- 
mond, 686 ;  Ferry  v.  Williams,  8  Taunt.  62  ;  1  Mod.  498  S. 
Ci;  McArthur  v.  Winslow,  6  U.  C.  Q.  B.  R.  144;  Mat- 
tock V.  Kinglake,  10  A.  &  E.  50 ;  Wilkes  v.  Smith,  10  M. 
&   W.   355;  Play  fair  v.   Musgrove,  14  M.   &   W.    244; 
Dicfer  v.  Jackson,  12  Ju.  541 ;  6  C.  B.  103  S.  C. ;  Prindle 
v.  McCan,  4  U.  C.  Q.  B.  R.  228 ;  Price  v.  Williams,  1  M. 
&  W.  6  ;  Dixon  v.  Fletcher,  3  M.  &  W.  146  ;  De  Medina 
v.  Norman,  9  M.  &  W.  820 ;  Hannuic  v.  Goldner,  1 1  M. 
&  W.  849 ;  Granger  v.  Dacre,  12  M.  &  W.  431 ;  Phillips  v. 
Morrison,  12  M.  &.  W.  140 ;  Henderson  v.  Nicbolls,  5  U. 
C.  Q.  B.  R.  398 ;  P.  Stat.  8  Vic.  ch.  5,  513. 

On  reference  to  the  cases  cited,  I  am  not  disposed  to 
think  the  first  cause  of  demurrer  valid.  The  plaintiff 
alleges  a  delivery  of  the  vessel,  that  she  was  free  from  all 
incumbrances,  and  that  he  tendered  and  offered  a  convey- 
ance or  bill  of  sale  thereof  to  the  defendant,  which  he 
refused  to  accept ;  he  could  do  no  more :  at  all  events,  the 
cases,  I  think,  shew  that  what,  he  did  was  so  far  sufficient; 
the  tender  as  alleged  imports  the  tender  of  an  executed 
bill  of  sale,  if  material ;  it  is  not  that  he  tendered  or  offered 
to  execute  a  bill  of  sale  ;  but  that  he  tendered  a  convey- 
ance or  bill  of  sale. — Jones  v.  Berkley,  Doug.  684 ;  Laiid 
v.  Pim,  7  M.  W.  474 ;  Humble  v.  Langston,  lb.  517. 

I  think,  however,  that  the  declaration  is  objectionable  on 
the  second  ground.  It  is  not  alleged  that  the  plaintiff  ten- 
dered or  offered  a  deed  of  conveyance,  but  a  conveyance 
or  bill  of  sale.  The  averment  is  in  the  alternative ;  and  a 
bill  of  sale  in  writing,  although  not  under  seal,  conforniixig 
with  the  provisions  of  the  P.  S.  8  Vic.  ch.  5,  S.  13,  would 
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be  safficient  to  pass  the  property — Hanter  v.  Parker,  7  M. 
Sc  W.  S22 ;  and  the  tender  or  offer  of  a  bill  of  sale  is  alleged, 
I  lay  no  stress  therefore  on  this.    But  it  is  not  alleged  that 
the  bill  of  sale  tendered  was  of  tbe  vessel  free  from  all 
incumbrances,   or  that  it  embraced  all  and  singular  the 
appard^  tackle  and  furniture  to  the  said  vessel  belonging, 
bDt  merely  the  said  schooner  or  vessel,  with  the  appurte- 
nances, boat  and  oars,  in  manner  and  according  to  the  terms 
aforesaid  ;  and  although  it  is  alleged  in  the  previous  part  of 
the  declaration  that  the  said  schooner  or  vessel  was  free 
from  all  incumbrances,  except  the  mortgage  &c.,  it  does  not 
state  that  all  and  singular  the  apparel,  tackle,  furniture, 
boat  and  oars,  were  so  free  from  all  incumbmnces,  and 
they  might  have  been  separately  mortgaged,  or  otherwise 
subject  to  some  lien  or  pledge  ;  although,  as  alleged,  the 
said  schooner  or  vessel,  with  the  apparel,  tackle,  furniture 
and  appurtenances,  and  the  said  boat  and  oars,  had  been  de- 
livered to  the  defendant,  and  he  had  accepted  and  received 
the  same.    If  it  was  after  verdict  or  upon  general  demurrer, 
it  is  probable  that  the  allegation  of  a  tender  of  a  bill  of  sale 
of  the  vessel,  with  the  appurtenances,  boat  and  oars,  in 
manner  aiid  according  to  the  terms  aforesaid,  would,  by 
force  of  the  comprehensive  term  appurtenances  (Gale  v. 
Laurie,  5  B.  £^  C.  156)  and  the  concluding  reference,  be 
bekl  sufficient  to  include  the  apparel,  tackle  and  furniture, 
although  not  expressed;   so  also  the  allegation  that  the 
vessel  was,  when  delivered  to  the  defendant,  free  from  all 
incumbrances  ought  perhapi^  to  be  construed  to  embrace  the 
apparel,  tackle,  furniture,  appurtenances,  boat   and  oars 
(De  Medina  v.  Norman,  9  M.  &  W.  820) ;   but  this  is  a 
special  demurrer,  and  the  omissions  are  pointed  out  as 
exceptions  in  point  of  form,  and  there  does  appear  to  be  a 
irequent  shifting  of  terms  throughout  the  declaration. 

The  plaintiff  undertook  to  sell  the  vessel  with  all  and 
singular  the  apparel,  tackle,  furniture,  boat,  oars  and 
appurtenances  to  her  belonging  or  appertaining,  by  a  good 
and  sufficient  deed  of  conveyance  or  bill  of  sale,  free  from 
ill  incumbrances  except  the  mortgage  to  Mitchell;  and, 
instead  of  adhering  to  these  terms,  the  declaration  constantly 
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deviates ;  it  alleges  that  the  vessel  was  free  frpm  incnm* 
brances,  omilting  ^  all  the  apparel,"  &c. ;  that  a  coQveyaDoe 
or  bill  of  sale  was  tendered  of  the  vessel,  with  the  appurte* 
nances,  boat  and  oars,  omitting  apparel,  tackle  and  fami^ 
tare,  leaving  them  to  be  inferred  from  the  words  ^*  io  manner 
and  according  to  the  terms  aforesaid."  This  might  have 
done  on  general  demurrer,  but  it  is  not  following  or  averring 
performance  in  the  terms  of  the  contract,  and  is,  I  think, 
exceptionable  in  form  as  a  deviation  creating  uncertainty 
as  to  both  points — namely,  the  freedom  of  all  from  incum- 
brance, and  the  tender  of  a  bill  of  sale  including  all  con- 
tracted to  be  sold  and  conveyed. — Wood  y.  Russell,  5  B.  fc 
Al.  948;  1  Chy.  P.  of  L.  91 ;  Shannon  v.  Owen,  t  M.  ft 
R.  S9S. 

With  respect  to  the  other  grounds  of  special  demurrer,  I 

am  disposed  to  think  a  bill  of  sale  amounted  to  an  assurance 

within  the  meani  ng  of  the  contract,  or  evidence  thereof ;  and 

one  additional  word  would  preclude  this  objection,  if  a  bu&t 

cient  bill  of  sale  was  tendered.   I  think  it  sufficiently  appears, 

if  not  expressed,  a  reasonable  time  would  be  presumed. 

Until  the  bill  of  sale  was  accepted  or  the  transfer  accom^ 

plisbed  the  defendant  could  not  mortgage  the  Vessel  fto.; 

and,  unless  the  plaintiff  shews  that  by  what  he  did  the 

property  in  the  vessel  passed,  this  breach  would  be  rejected, 

and  might  be  struck  out  on  motion,  according  to  the  oaae  of 

Lush  V.  Russell,  4  Ex.  R.  6S7.     But  the  clause  in  the 

agreement  binding  the  defendant  to  give  a  mortgage  of  the 

vessel  with  all  and  singular  her  farniture,  tackle,  rigging, 

boat,  oars  and  appurtenances,  shews  that  the  second  ground 

of  demurrer  is  valid,  excepting,  as  it  does,  to  the  omission  of 

the  allegation  of  performance  already  noticed.     If  material 

to  be  decided,  I  think  the  defendants  promise  to  insure  is 

sufficiently  stated  in  the  declaration,  and  that  a  sufficieat 

consideration  is  expressed  (though  it  might  have  been  more 

distinctly  done)  for  the  defendant's  undertaking  to  make 

the  promissory  notes.    The  whole  contract  is  to  be  looked 

to,  and  when  it  is,  it  shews  that  in  consideration  of  wbai 

the  plaintiff  was  to  do  the  defendant  promised  to  pay  him 

the  sum  mentioned  by  instalments  as  therein  specified,  and 
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to  secure  the  same  by  insuring  and  by  mortgaging  the 
vessel  &c.,  and  by  his  promissory  notes  &c.:  it  is  to  be 
fead  as  if  it  was  expressly  stated,  that  in  consideration  of 
what  the  plaintiff  was  to  do  the  defendant  promised  to  pay» 
kc,  and  in  order  to  secure  the  price  agreed  to  insure  and 
mortgage  the  vessel  &c.,  and  make  the  promissory  notes. 

If  the  declaration  is  amended,  all  ground  for  objection  on 

this  point  may  also  be  readily  removed.     It  is  alleged  to 

have  been  on  a  certain  day  and  on  divers  days  &c.,  and 

seems  to  me  sufficient.     I  do  not  find  a  tender  of  blank 

notes  for  defendant's  signature  necessary,  and  if  it  was  it 

is  immaterial,  for  the  contract  had  not  arrived  at  the  stage 

fcH*  their  being  made.     The  breach  of  contract  really  is  the 

defendant's  not  accepting  the  bill  of  sale  or  transfer  of  the 

vessel^  without  which  the  right  of  property  would  continue 

io  the  plaintiff;  and  plaintiff's  claim  for  damages  arises  out 

of  the  defendaqt's  alleged  wrongful  refusal  to  go  on  with 

the  execution  of  the  contract  by  refusing  to  accept  the 

transfer  of  her,  &c.:  if  the  property  did  pass,  then  the  defen- 

dSQt  was  bound  to  pay  or  give  the  notes  &c.,  and  the  breach 

is  sofficient.    I  do  not  find  that  where  persons  agree  to 

%CQept  bills  or  give  acgeptances,  as  in  payment  fbr  goods,  it 

19  ever  averred  that  bills  were  tendered  for  acceptance  in 

%elions  for  the  not  giving  such  acceptances  or  accepting 

saob  bills.    If  the   property  did  not  pass,  the  breach  of 

agieement  was  the  defendant's  refusal  to  accept  the  transfer 

thereof  or  to  go  on  with  the  contract ;  and  the  plaintiff's  right 

of  action  is  for  damages  by  reason  thereof,  not  for  the  refusal 

to  make  promissory  notes  &c.     It  is  not  necessary  to  allege 

that  the  plaintiff  has  paid  James  Mitchell  the  amount  of  his 

mortgage.     I  think  it  is  averred  so  far  as  time  goes,  but 

th^re  may  have  been  no  actual  sale — that  is,  transfer  by 

oooveyanoe  or  bill  of  sale.    If  the  plaintiff  obtains  leave  to 

amend,  it  would  be  prudent  to  provide  against  a  renewal 

of  any  of  the  objections  which  the  facts  will  admit  of  being 

obviated,  by  the  adoption  of  more  precision  in  the  frame  of 

the  declaration* 

McLaji^,  J.,  and  Sullivan,  J.,  concurred. 

Judgment  for  the  defendant  on  demurrer. 
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The  defendant  havinc  been  arrested  at  the  suit  of  one  Miller,  leaacated  tlie 

plaintiff  to  join  bim  as  maker  of  a  promissory  note  to  the  said  Miller  for  the 
amount  of  the  debt,  which  be  did,  and  the  note  not  being  paid  at  roatority,  the 
pUintiff  wa«  obliged  to  pay  the  same,  with  costs,  fcc.  The  plaintiff  then  sues 
to  recover  the  amount  paid  by  him  as  suretj  for  the  defendant,  and  sets  oat  in 

r  his  declaration  that,  in  consideration  that  the  plaintiff  would  join  the  defim- 
dant  in  siting  as  maker  a  promissory  note,  jointly  and  severallypromisiiig  to 
pay  Charles  Miller  or  order  the  sum  of,  &c.,  for  defendant's  ose  and  benefit, 
defendant  promised  the  plaintiff  to  indeoHiily  and  save  him  hannlasi  from  the 
payment  of  the  said  sum  of  money,  and  any  loss  or  damage  which  he  ahoukl 
suffer  by  reason  of  his  making  the  said  note.  The  pbuntiff  then  alleges  that 
he  did  join  with  the  defendant  in  making  the  said  note,  &e. 

The  defendant  pleads:  1st,  Non-assompsit ;  2nd,  Sett-off;  and  3nl,  Hint  the 
plaintiff  did  not  make  the  note  for  his  accommodation.  Ice. 

finU.  That  the  makmg  of  the  note  was  not  pat  in  issoe  by  the  plea  of  non- 
asmmpsit. 

Tbe  declaration  states  that,  ia  consideration  that  plaintiff, 
for  the  accommodation  of  defendant,  woald^make  a  pro* 
missory  note  jointly  with  him,  to  one  Miller,  for  10/.  Ig.  Sd., 
payable  the  1st  of  January  then  next,  defendant  promised 
to  indemnify  the  plaintiff;  then  alleges  that  plaintiff,  and 
for  the  sole  use  and  accommodation  of  defendant,  and  with- 
out having  received  any  value  or  consideration  therefor, 
together  with  defendant,  made  their  promissory  note  in 
writing,  bearing  date  the  Srd  of  April,  1848,  whereby  they 
jointly  and  severally  promised  to  pay  to  said  Miller  or  order, 
on  the  1st  of  January  next,  101.  ]g.  Sd.,  &c. ;  that  defendant 
delivered  it  to  said  Miller,  who  negotiated  it — then 
alleges  non-payment  by  defendant ;  that  plaintiff  was  ened 
jointly  with  defendant  and  forced  to  pay  the  note,  interest 
and  costs. 

Pleas.^-Non-assumpsit  and  set-off;  and  thirdly,  to  first 
count,  that  the  plaintiff  did  not  make  the  said  note  in  the 
said  first  count  mentioned  for  the  o^xommodatiion  and  at  the 
request  of  defendant ;  to  the  country  and  issue. 

The  cause  was  tried  before  Macaulay,  C.  J.,  at  the  last 
assizes  held  in  and  for  the  United  Counties  of  Frontenac, 
Lennox  and  Addington,  when  the  note  mentioned  in  tbe 
first  count  was  produced  and  placed  in  the  hands  of  Ken- 
neth McKenzie,  Esquire,  who  was  called  as  a  witness  for 
the  plaintiff,  and  proved  that  the  defendant  having  been 
arrested  by  one  Miller  for  a  debt  of  101.  It.  6<f.  he  sent  for 
the  plaintiff  (who  was  said  to  be  his  uncle)  to  become  his 
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bail,  bat  that  instead  of  bail,  it  was  arranged  that  be  should 
join  with  the  defendant  as  maker  of  a  joint  and  several  pro- 
missory note  to  the  then  plaintiff,  Miller,  to  be  accepted  by 
him  in  satisfaction  of  his  suit;  that  he  agreed  to  do  so,  and 
accordingly  the  note  in  question,  bearing  date  theSrd  of  April 
1848,  for  IM.  1$.  3d.,  payable  to  Miller  or  order,  on  the  1st 
January,  1849,  was  made  and  the  suit  settled  ;  that  the  note 
wms  transferred  to  one  Stevenson,  and  not  being  paid  when 
due  an  action  was  brought  against  the  plaintiff  and  defendant, 
as  makers  and  Miller  as  payee  and  indorser,  and  judgment 
was  recovered  against  them;  that  the  plaintiff  ultimately  paid 
the  debt  and  costs  in  that  action,  amounting  to  23/.  8s.  3d., 
and  which  forms  the  demand  in  the  present  suit.  He  was 
cross-examined  by  the  defendant's  counsel,  but  was  not 
asked  anything  in  particular  respecting,  the  note. 

The  sheriff  was  then  examined,  to  prove  the  full  amount 
levied,  including  execution  and  sheriff's  fees. 

At  the  close  of  the  plaintiff's  case,  the  defendant's  coun- 
sel objected  that  the  subscribing  witness  to  the  note  had  not 
been  called  to  prove  it,  and  that  without  due  proof  thereof 
the  first  count  was  not  established,  under  the  plea  of  non- 
assumpsit,  there  being  no  proof  of  any  promise  to  indemnify 
the  plaintiff,  except  in  so  far  as  implied  in  and  inferable 
from  the  giving  of  the  promissory  note  by  the  plaintiff  as  a 
surety  for  the  defendant.  Leave  was  given  to  move  a  non- 
suit in  this  objection  and  the  case  proceeded,  and  the  defen- 
dant gave  evidence  in  support  of  the  plea  of  set-off,  and 
after  deducting  what  was  proved',  the  jaiy  found  a  verdict 
for  the  plaintiff  for  the  balance,  being  16/.  17s.  8d.,  includ- 
ing together  the  principal  and  interest  of  the  note  and  the 
costs,  &c. 

In  Michselmas  term  last,  Henderson^  for  defendant, 
obtained  a  rule  calling  on  the  plaintiff  to  show  cause  why 
a  non-suit  should  not  be  entered,  contending  that  the  plea  of 
non-assumpsit  denied  the  promise  and  put  in  issue  the  facts, 
whence  it  was  inferred  in  the  absence  of  any  proof  of  an 
express  promise. — Sutherland  v.  Pratt,  1 1  M.  &  W.  296, 
314 ;  Redmond  v.  Smith,  7  M.  &  6. 457 ;  Lyall  v.  Higgins, 
4  Q.  B.  528 ;  Raikes  v.  Todd,  8  A.  &  E.  846 ;  Bennion  v. 
Davidson,  3  M.  &  W.  179 ;  Cowley  v.  Dunlop,  7  T.  R.  568. 
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PhUpoUs  showed  cause  and  contended,  that  the  plaintiiT 
was  misled  if  necessary  to  prove  the  note,  by  reason  of  its 
not  being  objected  to  at  a  former  trial,  bat  that  it  was  not 
necessary,  the  note  not  being  put  in  issue  by  the  pleas  to 
the  first  count :  that  Mr.  McKehzie's  evidence  was  soffit 
cient  to  establish  a  promise  to  indemnify,  and  that  the  note 
was  not  denied  but  admitted  by  the  plea  of  non-assumpsit : 
that  the  general  issue  did  not  traverse  the  making  of  the 
note,  which  was  alleged  as  made  after  the  promise  to 
indemnify  in  execution  of  the  agreement,  wherefore  it  was 
admitted  and  upon  proof  that  it  was  in  fact  made  by  the 
plaintiff  jointly  and  severally  with  defendant,  at  his  request 
and  for  his  accommodation,  the  promise  to  indemnify  was 
implied  by  law :  that  the  note  was  clearly  admitted  as 
stated  in  the  first  count,  and  being  admitted  for  one  purpose 
it  stands  admitted  for  all  purposes  in  that  count ;  and  that 
the  consideration  or  inducement  for  the  plaintiff 's  making 
it,  and  not  the  making  of  the  note  itself,  constituted  the  evi- 
dence of  an  Implied  promise  to  indemnify,  and  that  Mr. 
McKenzie  clearly  proved  that  the  plaintiff  was  a  mcie 
surety  for  the  defendant :  that,  at  all  events,  the  plaintiff' 
proved  that  he  paid  the  defendant's  debt,  at  his  implied,  if 
not  his  express  request,  and  that  he  was  entitled  to  recover 
the  amount  and  interest  on  the  count  for  money  paid,  and 
therefore  could  not  be  nonsuited — ^Reynolds  v.  Doyle,  4Ju. 
992  ;  S.  G.  1  M.  &  O.  753 :  that  the  whole  case  was  tried, 
the  verdict  right  on  the  merits  and  ought  not  to  be  disturbed. 

Maoaulay,  C.  J. — Non-assumpsit  in  special  assumpsit 
operates  only  as  a  denial  in  fact  of  the  exprees  contract  or 
promise  alleged,  or  of  the  matters  of  fact  from  which  the 
contntct  or  promise  may  be  implied  by  law ;  and  applied  to 
the  present  case,  the  question  is  whether  it  traverses  or  puts 
in  Issue  the  execution  of  the  consideration  for  the  defen* 
dant's  promise — that  is,  the  making  of  the  note  as  his  surety 
by  the  plaitttiff ;  or  only  the  facts  previously  stated  and  end- 
ing with  the  alleged  promise.  The  declaration  states  that 
on  the  3rd  of  April  1848,  in  consideration  that  the  plaintiff 
would  join  with  the  defendant  in  signing  as  maker  a  pro- 
missory note  jointly  and  severally  promising  to  pay  ChlUflM 
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Miller,  or  order,  10/.  Is.  Stf.,  on  the  Ist  of  January  1849,  for 
defendant's  use  and  benefit,  defendant  promised  plaintiff  to 
indemnify  and  save  him  harmless  from  the  payment  of  the 
said  sum  of  money  and  any  loss  or  damage  which  he 
should  suffer  by  reason  of  the  making  of  the  said  note  ;  then 
follows  the  allegation  that  the  plaintiff  did  join  with  the 
defendant  in  making  such  note,  &c. 

The  defendant  pleads  that  he  made  no  such  promise. 

No  express  promise  was  proved  ;  but  it  was  proved  that 
defendant,  being  under  arrest,  at  Miller's  suit,  for  the  debt 
or  sum  of  money  above  mentioned,  applied  to  plaintiff  to 
become  his  bail,  when  it  was  arranged  that  he  should  join 
'  with  defendant  as  his  surety  in  making  a  promissory  note 
such  as  above  described,  to  be  accepted  by  Miller  in  satis- 
faction of  the  demand,  and  that  the  plaintiff  agreed  to 
become  a  party  as  maker  of  such  note,  for  the  defendant's 
benefit,  on  those  terms.  Stopping  here,  the  question  is. 
whether  on  these  facts  (without  more)  the  law  implies  a 
promise  by  the  defendant  to  indemnify  plaintiff  if  he  would 
join  in  such  a  note  at  his  instance  and  for  his  benefit,  or 
whether  the  makinff  of  the  note^  which  was  to  constitute  the 
consideration  for  the  implied  promise  to  indemnify,  should 
also  be  proved.— ^Taverner  v.  Little,  5  Bing.  N.  S.  686 ; 
Beech  v.  White,  12  A.  &  E.  668,  672 ;  Gibbs  v.  Flight,  3 
Q.  B.  60S. 

Is  the  mdcing  of  the  note  a  condition  precedent  or  the 
consideration  for  the  defendant's  promise  to  indemnify,  or 
was  the  promise  prospective  and  impliedly,  made  upon,  or 
^tabject  tOy  or  in  the  event  of  such  condition  or  consideration 
being  executed,  what  was  the  consideration  for  the  promise 
plaintiff's  undertaking  to  join  as  a  maker  in  the  note,  or 
actually  becominj§[  such  a  maker  ? — Raikes  v.  Todd,  8  A.  & 
E.  846 ;  6  A.  &  E.  161 ;  3  N.  S.  467  ;  Tyr.  Pig.  265  ;  Shil- 
cock  V.  Passman,  7  C.  &  P.  289.  Retainer — proof  of  implied 
promise  to  use  due  diligence, — DePinna  v.  Polhill,  8  C.  & 
P.  78;  Cibson  v.  Harris,  ib.  378;  Pickwood  v.  Neate,  10 
M.  &  W.  206,  11,  12;  Barnett  v.  Glossopp,  1  Bing.  N.  S. 
683;  Chy.  J.  Forms,  203,  5, 291,  304,  314;  Sutherland  v. 
Pratt,  11  M.  &  M.  296;  Butcher  v.  Steuart,  ib.  873;  Red- 
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mood  V.  Smith,  7  M.  &  6.  472 ;  Reynolds  v.  Doyle,  I  M.  fc 
G.  753  ;  S.  C.  4  Ju.  992  ;  S.  C.  2  Moore,  45 ;  Payne  v.  Wil- 
son, 7  B.  &  C.  423 ;  1  M.  &  R.  708 ;  3  Wil.  262  ;  Tou»^ 
saint  V.  Martinnant,  2  T.  R.  105 ;  Cowley  v.  Dunlop,  7  T,  R, 
668;  Ward  v.  Harris,  2  B.  &  P.  268;  4  Bing.  74;  Hunxble 
V.  Langston,  7  M.  &  W.  617 ;  Green  v.  Creswelt,  10  A.  &, 
E.  463 ;  Seaver  v.  Seaver,  6  C.  &  R  673.  Where  it  is. 
said  in  some  cases  the  plea  of  non-assumpsit  in  actions  of 
special  assumpsit  puts  in  issue  the  consideration  as  well  as 
the  promise  (a),  they  mean,  not  the  execution  of  the  oonsid- 
eration,  but  the  consideration  alleged,  as  distinguished  from 
another  or  a  diiferent  consideration  ;  and  to  this  extent,  no 
doubt,  the  rule  seems  to  be  so :  it  is  another  question  whethei 
it  also  puts  in  issue  the  performance  of  an  executory  ooo- 
sideration  upon  an  executory  or  conditional  contract. 

I  cannot  say  I  am  free  from  doubt  on  this  point ;  bat  (roia 
the  cases  above  referred  to,  I  am  disposed  to  think  the 
weight  of  authority  and  argument  in  favour  of  the  conclu-, 
sion  that  in  this  declaration  the  making  of  the  note  is  not 
traversed  or  put  in  issue  by  the  plea  of  non-assumpsil, 
which  is,  that  the  defendant  did  not  undertake  and  promise 
in  manner  and  form  alleged. — See  Butcher  v.  Steuart,  11 
M.  &  W.  873. 

The  contract  as  laid  in  the  first  count  was  executory,  and 
the  note  i.s  alleged  to  have  been  given  in  execution  tbeceof|. 
and  so  far  as  material  to  be  shown,  as  an  execution  pf  the 
plaintiff's  undertaking  on  his  part,  it  seems  admitted  by  the 
plea  of  non-assumpsit,  which  only  denies  the  promise  or 
executory  contract  alleged ;  but  an  express  promise  to. 
indemnify  was  proved ;  it  was  proved  that  the  defendant 
solicited  the  plaintiff  to  become  -a  party  as  maker  to  a  pro- 
missory note  to  Miller,  for  his  debt— -or  in  other  words,  as  a 
security  for  him  and  for  his  accommodation — and  that  he 
consented  to  do  so. — Chilton  v.  Cromwel,  3  W\L  13  ;  Vaa- 
derheyden  v.  DePiaba,  ib.  528 ;  Goddard  v.  Vanderhey- 
den,  ib.  262  ;  Wallis  v.  Broadbent,  4  A.  &  £.  877  ;  GibsoB 
v  Harris,  8  C.  &  P.  378 ;  Reynolds  v,  Doyle,  1  M.  &  G. 

(a)  Dunn  ▼.  Styles.  5  Bing.  N.  S.  686 ;  Beech  v.  White,  12  A.  &  £.  668, 672 ; 
Gibbft  V.  Flight,  3  Q.  B.  603. 


k 


fiLAKlD  V.  HARVBT.  315 

788.    The  above  cafles  show  that  if  the  promise  to  indem- 
flify  was  not  otherwise  proved,  il  would  be  necessary  to 
prove  the  giving  of  the  promissory  note,  from  whence  it 
woald  be  implied  also,  that  if  otherwise  proved,  the  note,  as 
given  in  pursuarrce  of  the  executory  agreement,  is  not 
traversed  by  the  plea  of  non-assumpsit ;  but  there  is  evi<* 
denee  of  a  special  request  on  defendant's  part  that  the 
plaintiff  would  give  him  a  note  and  that  he  agreed  to  do  so, 
and  although  no  express  promise  to  indemnify  accompanied 
such  request  it  was  implied  thereby ;  and  now  that  the  ques- 
tion becomes  clearly  understood,  it  appears  to  me  that  Mn 
McKensde's  evidence  proved  the  executory  agreement — that 
!«,  a  request  by  the  defendant  and  assent  by  the  plaintiff— 
whence  the  promise  to  indemnify  is  implied  by  law  ;  if  it 
were  not  so,  the  making  of  the  note  in  execution  of  the 
agreement  on  the  plaintiff's  part  is  not  denied  by  the  plea ; 
and  notwithstanding  the  doubts  thrown  upon  it  by  the  cases 
of  Bennion  v.  Davidson,  3  M.  &  W.  179-;  and  Edmundii  v. 
Groves,  2  M.  &  W.  642  ;  as  to  which  see  Bingham  v.  Stan- 
ley, 2  Q.  B.  1 17  ;  Mills  v.  Barber,  1  M.  &  W.  425 ;  Smith  v. 
Martin,  9  M.  &  W.  304 ;  Robins  v.  Maidstone,  4  Q.  B.  81 1  ; 
Hyde  v.  Watts,  12*M.  &  W.  269  ;  Carter  v.  James,  13  M. 
*  W.  144 ;  Boileao  v.  Rutlin,  2  Ex.  R>  665  ;  Bonzi  v.  Stew*, 
ftrt,  4  M.  &  6.  295,  I  am  disposed  to  think  that  for  the 
|nirf)08e  of  that  issue — that  is,  the  first  issue — ^the  note,  not 
being  denied  by  the  plea,  is  admitted. 
It  is  proper  to  distinguish  between  statements  material 
ittd  immaterial,  admissions  express  or  implied,  and  state- 
laents    in  declarations  and  subsequent  pleadings,  which 
^  otber  party  might  have  traversed  if  so  disposed,  as  well 
isffae    matter  actually  traversed,  and  those  which  could  not 
We    Yjten  traversed  without  duplicity  in  the  plea  or  repii* 
(i^\l€>T3k  ;  likewise  the  effect  of  admissions  implied,  by  not 
fen^'     traversed — or  in  other  words,  by  waiver  of  proof 
Aere^r^f  in  relation  to  the  issue  joined,  in  which  the  admis* 
tWi       is  involved,  and  in  relation  to  other  issues  arising 
nnd^TK- other  pleas — Harrington  v.  McMorris,  6  Taunt.  228; 
lla^^it  V.  McDougall,  12  A.  &  E.  488;  Gould  v.  Oliver,  9 
N*  fts  O.  234.    The  defendant  might  have  denied  the  aUe* 
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gation  that  the  plaintiff  made  the  note,  but  has  not  done 
so ;  he  only  denies  the  promise  alleged,  or  the  facts  from 
which  it  is  implied,  if  only  to  be  implied  by  law.  The  note 
is  not  relied  upon  as  proving  the  promise  traversed  by  the 
plea,withoat  any  evidence ;  but,  being  admitted,  the  plaintiff 
proves  that  it  was  preceded  by  defendant's  request,  and 
that  the  plaintiff  became  a  party  at  his  request,  for  his  debt 
as  his  surety,  and  without  valuable  consideration.  The  pro- 
mise to  indemnify  is  not  implied  or  inferred  from  the  giving 
of  the  note,  but  from  its  being  made  by  the  plaintiff  at  the 
defendant's  request,  and  for  his  debt,  &c.,  and  that  it  waa 
so  made,  was  proved  by  Mr.  McKenzie.  Whether  therefore, 
the  negotiation  be  regarded  before  the  note  was  given,  or 
after  it  was  made,  it  seems  to  me  the  law  implies  from  the 
premises  a  promise  of  indemnity,  such  as  the  plaintiff  states 
in  his  declaration,  and  that  therefore  the  issue  was  estab- 
lished in  his  favour. 

In  Bii^ham  v.  Stanley,  2  Q.  B.  124,  Lord  Denman  said, 
^^  An  admission  made  in  the  course  of  pleading,  whether  in 
express  terms  or  by  omitting  to  traverse  what  has  been 
before  alleged,  must  be  taken  as  an  admission  for  all  pur- 
poses of  the  cause,  provided  the  allegation  be  material.  In 
Robins  v.  Maidstone,  4  Q.  B.  816,  he  so  far  corrected  him- 
self as  to  say  that  it  would  have  been  more  correct  to  have 
said  ^*  for  all  purposes  regarding  the  issue  arising  from  that 
pleading."  This  dictum,  although  controverted  in  the 
Exchequer,  and,  to  a  certain  extent,  also  in  the  Common 
Pleas,  does  not  appear  to  me  to  be  overruled,  as  applied  to 
an  issue  joined  upon  a  plea  traversing  some  only  of  several 
material  allegations  in  a  declaration  under  circumstances 
like  the  present,  but  rather  that  the  weight  of  authority  is  in 
support  of  it ;  at  all  events,  it  was  proved  that  the  plaintiff 
had  paid  the  defendant's  debt ;  and  if  not  necessary  to  prove 
the  note  in  order  to  support  the  count  for  money  paid,  by 
showing  that  the  payment  Was  made  in  discharge  of  a  note 
in  which  the  plaintiff  had  joined  with  defendant  in  making, 
as  his  surety,  the  plaintiff,  for  that  reason,  could  not  be  non- 
suited at  ttie  close  of  the  plaintiff's  case.  At  the  trial  it 
appeared  to  me  proof  of  the  note  was  necessary  to  support 
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either  the  special  or  general  counts ;  and  I  am  not  yet  satis- 
fied it  was  not  as  necessary  to  support  the  latter  as  the  for- 
mer, being  in  both  alike  the  foundation  or  ground  of  the 
plaintiff  *s  demand.  Being  of  opinion  however  that  the  first 
count  was,  under  the  general  issue,  sufficiently  supported 
by  the  proof  given,  independently  of  the  room  for  holding 
proof  by  the  subscribing  witness  waived,  if  otherwise  neces- 
sary by  the  course  adopted  by  the  defendant's  counsel,  in 
allowing  it  to  be  produced  and  in  evidence  without  objec- 
tion, I  think  the  rule  should  be  discharged.  The  defendant 
bad  the  full  benefit  of  his  plea  of  set  off,  so  far  as  proved  to 
the  satisfaction  of  the  jury ;  and  the  last  issue  (the  third) 
was  correctly  prove4  against  him,  the  plaintiff  having 
clearly  proved  the  affirmative  of  the  matter  traversed  by  the 
third  plea — namely,  that  the  note  was  made  by  him  for  the 
defendant's  accommodation — the  verdict  is  satisfactory  on 
the  merits,  and,  I  now  think,  strictly  correct  in  law  and  evi- 
dence (a). 
McLban,  J.,  and  Suluvan,!.,  concurred. 

Rule  discharged. 


EASTER  TERM,  15  VIC. 


Present  Macaulat,  C.  J. 
"       McLean,  J. 
"       Sullivan,  J. 
Macavlay,  C.  J.,  not  heing  present  after  the  first  day,  in 
consequence  of  illness. 


h  ax  Db  La  Hats  v.  Thx  Municipality  of  the  Township 

OF,  AND  THE  GoRE  OF  TORONTO. 

By-lM9 — What  intentt  entitle$  non^ruidents  to  move  for  quathing — Mutt  not  ht 
ctnttrwry  to  U,  C.  Auenmetd  Jids — Certainty  required  in — Cottt. 

Where  ia  an  application  to  qnash  a  by-law  passed  by  the  municipality  of  a 
townsliip,  it  waa  objected  that  the  applicant  was  a  non-resident :  Beld  per 
CuruExi,  That  as  a  freeholder  of  the  township  the  applicant  had  an  interest 
in  all  liy^laws  passed  by  the  township  eouncil  sufficient  to  enable  him  to 
BNnre  to  quash  any  of  them. 

(a)  See  ibnner  report  in  this  case,  1 C.  P.  R.  417. 
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Where  the  munioipttlity  of  a  towiwUp^  intending  to  act  ander  etatitte  13  &  14 

Yic.  ch.  48,  for  common  school   purposes,  declared  a  raie  upon  the  rendeni 
inhabitants  of  a  school  section  only— Held  per  Cur.t  tbai  ander  13  &  14  Vic, 


Yic.  ch.  48,  for  common  school  purposes,  declared  a  rate  upon  the  rendeni 
inhabitants  of  a  school  section  only— Held  per  Cur.t  tbai  ander  13  &  14  Vic, 
ch.  48,  as  well  as  the  U.  C.  Assessment  and  Municipal  Acts,  the  by-law  was 


invalid,  because  the  rate  should  be  levied  on  the  taxable  property  within  the 

section,  whether  ei  residents  or  noa-residents. 
Beld  aUo,  that  in  soch  case  the  court  has  no  discretion,  but  must  quash  the  fay 

law  with  costs. 
QiMsrs ;  Whether  in  the  present  case  the  rate  and  assetement  to  be  leVSed  were 

atated  in  the  by-law  yith  sufficient  certainty. 

This  was  a  rule  obtained  by  HalUnan  in  Hilary  Term 
last,  calling  upon  the  Municipality  of  the  Gore  of  Toronto  to 
show  cause  why  a  certain  by-law  passed  by  the  said 
municipality,  entitled,  '^  A  by-law  to  assess  school  sectioijk 
No.  d,  for  the  creation  and  completion  of  a  new  school 
bouae,'*  should  not  be  quashed  with  costs,  on  the  grounds : 

1st.  That  the  said  by**law  does  not  show  or  describe  any 
right,  power  or  authority,  in  or  by  the  said  municipality  to 
pass  any  soch  by-iaw  ;  nor  does  it  show  any  caase,  reason, 
or  lawful  requirement  for  the  passing  thereof. 

2nd.  That  the  money  directed  to  be  levied  by  the  said 
by-law,  is  directed  to  be  levied  entirely  from  the  inhabiiafUs 
of  the  said  section,  which  is  contrary  to  law ;  because  any 
money  which  the  municipality  had  power  to  raise  or  levy 
in  the  said  sections,  for  the  purposes  mentioned  in  the  said 
by-law,  should  be  levied  on  the  householders  and  freeholders 
of  the  said  section. 

3rd.  That  the  said  municipality  can  only  raise  money 
for  such  common  school  purposes  as  mentioned  in  the  said 
by-IaW,  by  a  rate  declared  and  ascertained,  and  that  no 
rate  is  stated  or  declared  in  the  said  by4aw. 

4th.  That  the  said  by-law  is  contrary  to  law,  in  this,  that 
it  attempts  to  compel  the  treasurer  of  the  said  school  sec- 
tion to  pay  money,  contrary  to  the  duties  of  his  office  as 
fixed  by  law. 

6lh.  That,  although  the  said  by-law  professes  to  be  for 
the  erecting  and  completing  a  school  bouse,  it  requires  the 
treasurer  to  pay  the  same  as  soon  as  a  good  and  valid  title 
for  a  site  forthe  said  school  house  should  have  been  acquired. 

This  rule  was  granted  on  reading  the  by-law  and  the 
affidavit  of  John  P.  De  La  Haye  and  Peter  Laraphier. 

The  by-law  entitled  as  above  enacts,  by  the  Municipality 
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of  the  Gore  of  Torooto^-lst,  That  from  and  after  the  paa»* 
ing  thereof  there  s^hall  be  raised,  levied  and  eoUected  on 
all  the  taxable  property  of  the  inhabitaniaoi  aebool  eectioa 
No.  5  in  that  township,  the  sum  of  tOO/.,  to  be  made  in 
two  equal  annual  instalments,  by  a  rate  levied  in  pcopor^ 
Uon  to  the  amount  of  their  ratable  property  as  appearing  on 
the  aaaessor's  roll  for  school  section  No.  6. 

8nd,  That  the  clerk  of  the  said  township  shall,  and  be  >• 
hereby  required  to  furnish  the  collector  appointed  by  the 
tmslees  with  the  names  of  all  persons  assessed  for  school 
teeliuD  No.  5,  together  with  the  sum  total  of  the  assessed 
Taipe  of  their  property,  severally  and  respectively  residing 
within  the  limits  of  the  said  school  section  No.  5 ;  and 
the  said  collector  is  thereby  authorised  and  required  to 
assess,  demand,  collect,  and  levy  from  each  ifAabitani  of 
the  said  school  section  No.  5,  the  sum  specified  opposite  to- 
bia  or  her  name  ;  and  when  so  collected  and  leeeived,  to 
pay  the  amount  into  the  hands  of  tl^e  treasurer  of  school 
section  No.  5,  deducting  not  more  than  5  per  cent  upon  the 
gross  amount  collected  for  his  per  centage. 

Srd,  That  the  treasurer  shall,  and  he  is  hereby  authorized 
upon  application  made  by  any  person  or  persons  entitled  by 
law  to  receive  the  same,  to  pay  the  said  sum  of  lOOf.,  nrao 
nraoh  thereof  as  shall  from  time  to  time  come  into  his  hands^ 
upon  the  certificate  of  the  three  trustees  that  a  good  and 
xalid  title  for  the  site  u(>on  which  the  school  house  shall  or 
may  be  built  has  been  filed*  in  their  office.  No  date  ap* 
peare.  The  copy  of  the  by-law  is  duly  certified  under  the. 
seal  of  the  municipality. 

Mr.  De  La  Haye  in  his  affidavit  states,  that  he  is  a. free;* 
bplder  in  the  township  of  the  Gore  of  Toronto,  and  has  am 
interest  in  the  provisions  of  the  said  by*law :  That  under 
tjie  same  he  was  requested  to  pay  1/.  16^.  Sd,  and  tkat  ai 
summons  issued  out  of  the  Division.  Court  of  such  townebip^ 
^copy  of  which  summons  was  annexed  to  the  said  afiida* 
nit ;  and  that  the  said  copy  was  served  on  him  on  the  24th 
January  18a2,  to  enforce  payment  of  the  said  sum.  The 
sammons  is  dated  the  21st  Jan.  1852,  9th  Division:  Couit^ 
CoQMy  of  York-T— between  the  traetees  of  school  saeiioA 
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No.  5,  in  the  Gore  of  Toronto,  and  J.  P.  De  La  Haye — de* 
mand  U,  16«.  6d.j  and  required  him  to  appear  at  the  next 
Division  Court  to  be  holden  on  the  3rd  February  ISSS,  to 
answer  the  plaintLBTs^  claim  as  set  forth  in  a  claim  fhereto 
annexed,  being  an  account  headed,  Mr.  J.  P.  De  La  Haye, 
1852,  to  the  trustees  of  school  section  No.  5,  in  the  Ciore  of 
Toronto--lo  amount  for  which  you  were  assessed  for  baild- 
ing  school  hdUse,  1/.  16«.  8d.    ■ 

Morrison  shewed  cause  during  the  same  term,  and  coo* 
tended :  Ist,  That  the  applicant  showed  no  right  or  interest. 
Snd,  That  it  is  not  shewn  that  the  by-law  is  unrepealed  7 
that  it  13  proper  to  assess  only  resident  inhabitants,  and 
Mr.  De  La  Haye  is  not  a  resident  in  the  township,  of  which 
fact  he  filed  an  affidavit:  that  the  affidavit  also  shows 
that  the  by-law  has  never  been  acted  upon,  and  is  not  in- 
tended to  be  acted  upon,  and  that  Mr.  De  La  Haye  is  sued 
in  the  Division  Court  under  a  warrant  of  the  school  tms- 
tees,  dated  the  1st  of  November  1851,  and  issued  under 
the  authority  of  the  statute  IS  &  14  Vic,  ch.  46,  sec.  19, 
No.  8,  whereby  they  directed  the  collector  of  school  section 
No.  5,  after  ten  days  from  dale,  to  collect  from  the  several 
individuals  in  the  copy  of  the  assessment  roll  furnished  by 
the  clerks  of  the  municipality  respectively,  so  far  as  related 
to  school  section  No.  5  for  the  year  1851,  the  sum  of  money 
opposite  their  respective  names ;  and  in  default  of  payment, 
on  demand,  by  any  person  so  rated,  to  levy  the  amount  by 
distress  and  sale  of  goods  and  chattels  of  the  person  or 
persons  making  default :  that  school  trastees  may  levy 
rates  under  that  act,  and  that  the  action  complained  of  is 
^nder  its  authority ;  that  the  title  of  the  affidavits  is  ques- 
tionable :  that  the  rule  is  too  indefinite :  that  Mr.  De  La 
Ifeye  shows  no  interest,  being  a  non-resident :  that  the  by- 
law is  good ;  that  by  the  statute  13  &  14  Vic.  ch.  48,  sec. 
12  and  18,  No.  9,  all  taxable  property  is  ratable  for  school 
houses ;  also  No.  1 1,  authorising  suits  against  non-residents, 
and  see  also  12  Vic.  ch.  81,  sec.  31,  Nos.  3  and  31 :  that 
no  recital  of  a  previous  application  is  necessary :  that  the 
by-law  imports  it,  and  sufficiently  declares  a  rate  by  direct- 
ing the  amount  to  be  raised,  the  apportionment  of  whieh  is 
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oieie  matter  of  computation,  and  may  be  made  by  the  col- 
lector ;  and  the  reference  to  the  assessment  roll  implies 
that  all  persons  assessed  thereon  and  liable  to  school  rates 
are  iotended  in  the  by-law,  whether  resident  inhabitants 
or  not ;  that  the  restriction  on  the  treasurer  respecting  the 
title  to  the  site  is  merely  for  precaution,  and  manifestly 
contemplates  the  money  not  being  paid  unless  the  school 
bouse  is  elected  thereon ;  it  speaks  of  a  valid  title  to  the 
site  on  which  the  school  house  shall  or  may  be  built :  at  all 
events,  the  payment  directed  to  the  trustees  is  valid,  whether 
it  is  erected  or  not. 

HaUbian  in  reply :  That  it  was  too  late  to  take  technical 
objections,  as  cause  should  have  been  shown  the  previous 
day ;  that  Mr.  De  La  Haye  has  a  sufficient  interest  under 
12  Vic,  ch.  81,  sec.  155,  to  apply  for  a  copy  of  the  by-law, 
which  being  obtained,  any  one  may  move  to  quash  it ;  that 
the  byJaw  not  having  been  acted  upon,  is  no  answer  to  this 
application — the  question    being  its  legal    validity,  not 
whether  it  is  intended  to  enforce  it  or  not ;  that  it  ought  to 
show  why  passed,  as  upon  an  application  &c.,  that  only 
trustees  can  levy  rates  on  the  inhabitants,  and  the  by- 
law should  have  declared  a  rate  upon  all  taxable  property 
—18  &  14  Vic,  ch.  48,  sec.  12,  Nos.  9  and  2,  and  sec.  18; 
that  it  should  also  declare   the  rate  or  amount  to  be 
levied  on  each   person,    or    how    much    in   the    pound 
apoQ  the  amount  of  his  assessment;    that    the    words 
*' opposite  his  name"  would  be  the  full  amount  of  the  as- 
sessed value  of  his  property — ^not  the  aliquot  proportion  of 
J  the  iOCM.,  which  he,  as  being  so  rated,  was  to  pay ;  that 

tbe  provision  for  payment  by  the  treasurer  was  repugnant ; 
(iat  be  could  not  pay  except  on  the  default  of  the  trustee9^ 
gad  that  the  restriction  as  to  title  infringes  on  the  rights  and 
ijulies  of  both,  prohibiting  as  it  does  his  paying  until  the 
itle  is  complete,  although  the  school  house  may  have  been 
|>aiit  ^  that  the  trustees  have  no  power  to  declare  a  rate  to 
efoct  9  school  house,  but  must  have  a  by-law.  Regina  v. 
Tbe  C3ov.  of  Darlington  School,  6  Q.  B.  695,  as  tathe  power 
to  m^li:e  such  a  by-law.  Com.  Dig.  By  Law,  c.  7 — if  bad 
i>>  P^-vt,  all  fails,  unless  the  good  part  is  clearly  separable. 
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Painter  v.  Liverpool  Gas  Co.,  3  A.  &  E.  433-r-tliat  the  power 
given  by  the  atatate  moat  be  followed ;  tbat  ooata  ahoold 
follow  if  the  by-law  is  quashed.  He  also  offered  an  affida- 
vit of  Archibald  McVean,  one  of  the  township  cooncillors, 
that  although  there  had  been  a  meeting  of  the  township 
council  since  this  rule  issued,  no  resolution  was  made  to 
resist  it,  or  to  direct  its  resistance,  nor  was  any  such  piopo- 
sition  submitted  to  them. 

Marriaon  said  he  had  received  instructions  from  the  to^m- 
ship  reeve,  on  whom  the  copy  of  the  rule  was  served,  and 
who  delivered  it  to  him. 

Macaulay,  Q.  J. — ^The  statute  12  Vic,  eh.  81,  sec.  155 
enacts,  that  any  one  having  an  interest  in  the  provisions  of 
any  by-law  may  apply  for  a  certified  copy  thereof,  and  tbat 
either  of  Her  Majesty's  superior  courts  (IS  &  14  Vic,  cb* 
64,  schedule  No.  26)  may  be  moved  upon  the  production 
thereof  to  quash  such  by-law  ftc. ;  and  if  it  shall  appear  to 
such  court  that  such  by-law  is.  in  the  whole  or  in  part  ille- 
gal, it  may  order  the  same  to  be  quashed  in  the  whole  or 
in  part  &c. 

Sec.  31  enables  the  municipality  of  each  township  Co 
make  by-laws :  No.  3-^For  the  purchase  and  acquirement 
(rf'such  real  property  as  may  be  required  for  common  school 
purposes ;  for  building  common  school  houses,  &c.,  and 
providing  for  the  establishment  and  support  of  common 
schools  according  to  law.  No.  31 — ^And  for  raising, 
levying,  collecting  and  appropriating  such  moneys  as 
may  be  required  for  all  or  any  of  the  purposes  aforesaid 
&c.,  by  means  of  a  rate  or  raies^  to  be  assessed  equally  on 
the  whole  ratable  property  of  such  township  liable  to 
assessment  according  to  any  law  which  shall  be  in  fbroe 
incoming  rates  and  assessments. 

The  13  &  14  Vic.  ch.  48,  passed  the  24th  of  Jnly  18S0, 
repealed  the  former  school  acts,  7  Vic  ch.  29,  and  12  Vic 
ch.  83. 

Sec.  6  enacts  that  at  every  annual  school  section  raeetiag 
in  any  township,  as  authorized  by  sec  2  of  that  act,  it  shall 
be  the  duty  of  the  freeholders  or  householders  (who  are  the 
electors  according  to  sec  5)  of  such  section,  present  at  sueh 
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neefiBg,  or  a  majority  of  them  (No.  4),  todeeide  upoo  the 
raaDiier  in  which  the  salary  of  the  teacher,  and  ail  expenses 
ooaoected  with  the  operation  of  the  school,  shall  be  pro- 
Tided  for. 

Sec  11  provides  for  the  appoiatment  of  arbitrators  tp 
decide,  in  any  case  of  difference  as  to  the  site  of  a  school 
iwQse  between  the  majority  of  truslees  of  a  school  section 
and  a  niajority  of  the  freeholders  or  hoaseholders,  at  a  special 
meeting  called  for  that  purpose* 

Sec  12  enacts  that  it  shall  be  the  dnty  of  the  trustees  of 
each  school  section,  among  other  things  (No.  12),  to  appoint 
the  place,  and  call  and  sign  notices  of  any  special  meeting 
of  the  freeholders  or  householders  of  such  section,  for  the 
selection  of  a  new  school  site,  or/or  any  other  sduMpurpase 
as  they  may  think  proper,  and  to  specify  the  objects  of  such 
meeting,  &c.  No.  3  invests  and-intruststhe  trustees  with  the 
keeping  of  all  school  property.    No.  4  authorizes  them  to 
do  whatever  they  may  judge  expedient  with  regard  to  the 
bnilding,  repairing,  renting,  &c.,  the  section  school  house, 
&c^  No.  7 :  To  provide  for  the  salaries  of  teachers,  and  all 
other  expenses  of  the  school,  in  such  manner  as  may  be 
desired  by  a  majority  of  the  freeholders  or  householders  of 
snch  section,  at  the  annual  meeting  or  at  a  special  meeting 
called  for  that  purpose ;  and  to  employ'^all  lawful  means 
provided  for  by  that  act  to  collect  the  sum  or  sums  required 
tot  sueh  salaries  and  other  expenses ;  and  should  the  sums 
thus  provided  be  insufficient  to  defray  all  the  expenses  of 
sack  school,  the  trustees  are  authorized  to  assess  and  cause 
to  be  eoUected  any  additional  rates,  in  order  to  pay  the 
balance  of  the  teacher's  salary  and  other  expenses  of  such 
sefaooL    No.  8 :  To  make  out  a  list  of  the  names  of  all 
pexBOQs  rated  by  them  for  the  school  purposes  of  such  section, 
and  the  amount  payable  by  each ;  and  to  annex  to  such 
list  a  warrant  directed  to  the  collector  of  the  school  section, 
for  the  collection  of  the  several  sums  mentioned  in  such 
list ;  provided,  that  any  school  rate  imposed  by  trustees 
acomding  to  that  act  may  be  made  payable  monthly,  quar- 
terly, half-yearly  or  yearly,  as  they  may  think  expedient. 
No.  2z   To  appoint  a  collector  to  collect  the  rates  they  im- 
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posed  upon  the  inhabitants  of  their  school  section  or  which 
the  said  inhabitants  may  have  sabscribed,  who  shall  have 
the  same  powers,  by  virtue  of  a  warrant  signed  by  a  majority 
of  the  trustees,  in  collecting  the  school  rate  or  subscription, 
and  shall  proceed  in  the  same  manner,  as  ordinary  collectors 
ofcoonty  and  township  rates  or  assessments.  No.  11  r  To 
sue  for  and  recover  by  their  name  of  office  (see  sec.  10)  the 
amounts  of  school  rates  or  subscriptions  due  from  persons 
residing  without  the  limits  of  their  school  section,  and 
making  default  of  payment — See  14  &  15  Vic.  ch.  67,  sec. 
S4.  No.  9  :  To  apply  to  the  municipality  of  the  township, 
or  employ  their  own  lawful  authority^  as  they  may  judge 
expedient,  for  the  raising  and  collecting  of  all  sums  autho> 
rised  in  the  manner  hereinbefore  provided  to  be  collected 
from  the  freeholders  and  householders  of  such  section,  by 
rate,  according  to  the  va>uation  of  taxable  property  as 
expressed  in  the  assessor's  or  collector's  roll ;  and  the 
township  clerk,  or  other  officer  having  possession  of  snch 
roll,  is  thereby  required  to  allow  any  one  of  the  trustees  or 
their  authorized  collectors  to  make  a  copy  of  such  roll^,  as 
far  as  it  shall  relate  to  their  school  section. 

Sec.  18:  It  shall  be  the  duty  of  the  municipality  in  each 
*  township  (No.  1),  to  levy  such  sum  by  assessmeni  upon  the 
iaxalde  property  in  any  school  section,  for  the  purchase  of  a 
school  site,  the  erection,  repairs,  renting  and  furnishing  of 
a  school  house,  &c.,  salary  of  teacher,  &c.,  as  shall  be 
desired  by  the  trustees  of  such  school  section  on  behdlf  of 
a  majority  of  the  freeholders  or  householders  at  a  public 
meeting  called  for  such  purpose  or  purposes,  as  provided 
for  by  the  12th  sec.  of  that  act. 

12  Vic.  ch.  81,  sec.  120,  requires  the  amount  of  the 
assessed  value  of  the  real  and  also  of  the  personal 
property  of  each  person  whose  name  shall  appear  upon 
Snch  roll,  as  well  as  the  amount  to  be  collected  from  such 
person ;  and  see  stat.  13  &  14  Vic.  ch.  61,  sees.  32  &  34, 
and  14  &  15  Vic.  ch.  110,  sec.  9 :  the  former  act  enacts 
what  property  real  or  personal  shall  be  liable  to  taxation  ; 
and  sec.  6  enacts  that  all  taxes  to  be  levied  under  that  act 
or  the  12  Vic.  ch.  81,  or  under  any  other  act  passed  or  to  be 


IM   ra  DB   LA   HATK   T.   QOUM  OF  TORONTO.  325 

passed,  vrbereby  any  local  or  district  taxes  have  been  9r  shaU 
be  aathorized  to  be  levied,  and  when  no  other  provision 
riiall  be  made  in  this  respect,  shall  be  levied  apon  the 
whole  taxable,  real  and  personal,  property  of  the  locality  to 
be  taxed,  in  proportion  to  the  assessed  value  thereof;  and 
not  upon  one  or  more  kinds  or  species  of  property  in 
particular. 

Sec.  1 1 :  That  the  sums  which  shall  be  required  by  law 
or  by  any  by-law  of  any  township  or  county  for  any  lawful 
purpose,  shall  and  may  be  taxed,  rated  and  raised,  upon 
estimate  of  the  amount  required  for  any  such  lawful 
parpose,  for  each  year  in  which  such  tax  is  to  be  levied. 

Sec.  10  enacts  that  the  taxable  year  shall  correspond  with 
the  current  year,  reckoned  from  the  1st  of  January  to  the 
Slst  of  December,  unless  otherwise  provided  for  in  the  by- 
law, &c.,  imposing  the  same. 

Sec.  4 :  What  shall  be  set  forth  in  by  law  for  creating 
debts,  &c.  Sec.  35 :  As  to  the  costs  of  quashing  by-laws. 

Stephen  on  Corporations,  p.  20,  explains  the  meaning  of 
the  word  inhabitant  and  resident. — Rex  v.  Jones,  8  East.  451 ; 
Rex  V.  Nicholson,  12  East.  342 ;  Rex  v.  Adlard,  4  B.  & 
C.  772;  7  D.  &  R.  340  ;  Rex  v.  Inhabitants  of  N.*  Curry, 
4  B.  &  C.  962  ;  7  D.  &  R.  424 ;  Rex  v.  George,  6  A.  &  E. 
305. 

It  appears  to  me  that,  as  a  freeholder  within  the  school 
section,  Mr.  De  La  Haye  has  a  sufficient  interest  in  this  by- 
law to  entitle  him  to  demand  a  copy  thereof,  ai^d  having 
obtained  it,  to  move  to  quash  it.  It  is  not  a  sufficient  objec- 
tion that  the  by-law  only  applies  to  resident  inhabitants, 
and  does  not  extend  to  non-residents,  like  him ;  he,  as  a 
freeholder,  is  entitled  to  vote  at  the  municipal  elections  of 
the  township,  and  at  school  meetings  of  the  section  in 
which  his  land  is  situated,  and  as  such  freeholder  has  an 
interest  in  all  the  by-laws  that  aifect  his  property ;  whether 
the  present  one  applies  to  his  lands,  is  a  question.  He  has 
been  sued  as  one  assessed,  as  he  supposed,  under  the  by- 
laws ;  it  is  now  said  be  is  sued  as  assessed  under  a  rate 
declared  by  the  school  trustees  of  their  own  authority.  The 
very  uncertainty  or  possibility  of  a  double  rate  having  been 
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in  that  event  declared,  shows  that  he  is  interested  in  the  by- 
law ;  indeed  k  is  not  easy  to  see  why  all  the  corporators  are 
not  interested  in  all  the  by-laws  of  their  municipality.  He 
has  a  right  to  see  that  all  rates  are  legally  and  properly 
declared  and  levied,  whether  the  objection  be  that  the  by- 
law declaring  them  does  or  does  not  include  non-residents. 

Then,  as  to  the  by-law  itself :  it  seems  to  me  invalid.  With- 
out considering  whether  it  ought  to  have  recited  an  applica- 
tion from  the  householders  and  freeholders  of  the  school 
section  for  the  rate  declared,  it  ought,  I  think  to  have 
declared  the  rate  upon  the  whole  taxable  or  ratable  property 
within  the  school  section ;  and  that,  taking  the  statatea  all 
together,  such  rate  ought  to  embrace  all  rated  property 
whether  real  or  personal,  or  of  inhabitants,  residents  or  non- 
residents :  also,  that  it  only  declares  the  rates  to  be  levied 
upon  the  rated  resident  inhabitants,  omitting  non-residents. 
I  think  the  1st  and  2nd  sections  of  the  by-law  together 
show  that  it  is  only  intended  to  embrace  resident  inhabi- 
tants; so  that,  if  ^^inhabitants ''  as  used  in  the  1st  section, 
could  be  construed  to  embrace  non-residents,  the  2ad  sec 
tion  shows  that  it  was  not  so  intended,  but  that  it  meant 
residenl  inhabitants.  On  this  ground,  therefore,  I  think  the 
by-law  should  be  quashed ;  and  it  is  not  necessary  to  consider, 
whether  if  otherwise  valid,  the  rate  and  amounts  to  be  levied, 
&c.,  are  not  informally  and  insufficiently  declared.  1  do 
not  see,  under  the  circumstances  of  this  case,  that  we  have 
any  discretion  to  quash  it  otherwise  than  with  costs. 

By-law  quashed,  with  costs. 

McLbait,  J.  and  Sullivas,  J.  concurred. 


Thb    Principal,  &c.,  or   U.  C.  Collbob  aho  Rotai* 
Grammar  School  v.  Boulton. 

The  phuntiA,  by  the  name  of  the  Upper  Canada  College  and  Royal  Grammar 
School,  derlaren  on  a  bond  made  between  thf>  Chancellor,  President  and  Scholan 
of  King*!  College  and  the  defendant ;  and  in  their  declaration  aver  as  follows  i^^ 
''and  whereas  the  said  imieniure  and  covenani  (alihou^h  made  with  the 
Chancellor,  &c  ,  as  aforesaid)  was  so  made  for  and  on  behalf  and  for  the  benefit 
of  the  plaintiffs:  and  wliereas,  by  virtue  of  an  act  of  parliament  of  this 
province,  passed  in  the  12th  year  of  Her  Majesty's  rei^,  &c.,  entitled,"  Ac, 
the  plaintifls  are  entitled  to  the  benefit  of  the  said  indentara  and  coveaants  m 
if  the  plaintiflb  had  been  named  therein  as  the  parties  of  the  second  part 
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HgMnTwr.— special  cantee  atiigiied :  lit— That  it  does  not  afipaar  by  the  nid 
dectantion  or  by  the  said  indentare  or  covenaot  as  therein  net  forth,  that  the 
aaid  iodenture  or  covenant  waa  made  to  the  partiea  of  the  aecond  pert  on 
behalf  of,  or  to  or  for  the  use  aod  benefit  of  the  Mid  Colle^,  except  by  avei^ 
meDt  in  the  declaration  lo  that  effect,  which  averment  u  repugisant  to  the 
covenant  ttaelf  as  set  forth,  and  can  onlv  be  snpported  by  parol  evidencoi 
which  mast  necessarily  alter  and  vary  toe  eflect  of  the  said  covenant 

Itod— Alaotthat  if  snch  an  averment  is  amnissible,  the  plainrifibaTe  not  made  a 
direct  sod  poaitive  averment  of  the  neceaaary  foct,  but  have  meftly  recited 
aoch  ihct,  contrary  to  the  mies  of  good  pleading. 

JfcUjMrChir.— That  the  effect  ofthestatntes  12  Vie.  ch.  82,  and  13  k  14  Vie. 
di«  49,  was  to  transfer  the  covenant  from  the  University  of  King's  College  to 
the  plaiotiA:  and  eonse^oentlv  gives  them  the  right  of  property  in  the  inden* 
ton  declared  on,  and  entitles  tbem  to  recover  thcraon  in  the  name  used :  thai 
proof  that  the  covenant  was  made  on  the  behalf  and  for  the  benefit  of  the  plain- 
tiih,  would  not  be  contradicting  the  deed  or  eovenant :  that  an  averment  or 
a  noatenal  iact  in  a  pleading,  by  way  of  ^*qitod  cum,  **  k  soiBcient.. 

Writ  issued  27th  January  1850,  (qtuBie,  1862).  Declara-* 
lion  7tb  April  1582.  The  plaintiff  declares  in  covenant,  for 
that  whereas  heretofore, — ^to  wit,  on  the  Slst  of  January 
1849— by  an  indenture  dated  the  Slst  of  January  1847,  and 
made  between  the  defendant  of  the  first  part,  and  the  Chatir 
teUar^  Pruident  and  Schaktn  of  King^B  College  at  Fork,  in 
Oie  province  of  Upper  Canada^  of  the  second  part,  the  defen- 
dant, for  himself  J  his  heirs,  execators  and  administrators^ 
covenanted,  promised  and  agreed  to  and  with  the  said 
Chancellor,  &c.,  (the  party  of  the  second  part)  their  sue* 
eessors  and  assigns,  that  the  defendant,  his  heirs,  executor* 
or  administrators,  or  some  or  one  of  them,  would  pay  or  cause 
to  be  paid  to  the  said  Chancellor,  &c.,  their  successors  or 
assigns,  the  sum  of  752.  within  one  year  from  the  date  ot 
the  said  indenture,  with  the  interest  at  the  rale  of  six  per 
cent  per  annum,  as  by  reference  to  said  indenture,  &c.  ; 
and  whereas  the  said  indenture  and  covenant  (althiHigb 
made  with  the  said  Chancellor,  &c.,  aforesaid)  was  so* 
made  for  and  on  behalf  and  for  the  benefit  of  the  said 
College  and  Royal  Grammar  School ;  and  whereas,  by 
virtue  of  an  act  of  parliamient  of  this  province,  passed  in  the 
t2th  year  of  Her  Majesty's  reign,  entitled  ^^  An  act  to 
amend  the  charier  of  the  University  established  at  Toromto 
by  his  late  Majesty  King  George  IV.,  to  provide  for 
the  more  sitisfactory  government  of  the  said  University^ 
and  for  other  purposes  connected  with  the  same,  and  with  the 
DoOege  end  Royal  Grammar  School  forming  an  append^ 
age  M^T'co/',"  the  plaintiffs  are  entitled  Xo  the  benefit  of 
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the  said  indenture  and  covenants  as  if  the  plaintiifs  had 
been  named  therein  as  the  parties  of  the  second  part :  and 
the  plaintiffs  in  fact  say  that  a  year  had  elapsed  before  the 
commencement  of  this  suit.  The  declaration  then  admits 
payment  to  the  said  Chancellor,  Sec,  after  the  expiration 
of  one  year,  and  after  the  same  became  due,  and  before 
suit,  and  when  the  said  Chancellor,  &c.,  were  entitled  to 
receive  the  same — to  wit,  on  the  27th  of  March  1852 — the 
sum  of  2\l.  \5s,  on  account  of  the  said  sum  of  722.  and 
interest :  and  alleges  for  breach  non-payment  of  the  residae 
either  to  the  said  Chancellor,  &c.,  the  obligees,  or  the  said 
plaintiffs,  not  denying  payment  to  the  University  of 
Toronto. 

Demurrer :  All  the  grounds  specially  assigned  being 
waived  at  the  argument  except, 

Ist,  That  it  does  not  appear  by  the  said  declaration,  or 
by  the  said  indenture  or  covenant  as  therein  set  forth,  that 
the  said  indenture  or  covenant  was  made  to  the  parties 
thereto  of  the  second  part  on  behalf  of,  or  to  or  for  the  use  or 
benefit  of  the  said  College  or  Grammar  School,  except  by  an 
averment  in  the  declaration  to  that  effect,  which  averment 
is  repugnant  to  the  covenant  itself  as  set  forth,  and  can 
only  be  supported  by  parol  evidence,  which  must  neces- 
sarily alter  and  vary  the  effect  of  the  said  covenant 

.2nd.  Also,  that  if  such  an  averment  is  admissible,  the 
plaintiffs  have  not  made  a  direct  and  positive  averment  of 
the  necessfuy  fact,  but  have  merely  recited  such  fact,  con- 
trary  to  the  rules  of  good  pleading. 

Ecdesj  for  the  demurrer,  referred  to  the  statute  12  Vic. 
cb  32,  sees.  32,  33,  34,  37,  66,  97,  and  98,  and  contended 
ihkl  the  effect  thereof,  especially  of  sees.  S3  and  67,  was  not 
to  transfer  to  the  plaintffs  a  right  of  action  to  bonds  given 
to  the  obligees  named  in  the  present  bond,  unless  that  it 
appeared  on  the  face  thereof  that  it  was  so  given  for  and 
on  behalf  and  for  the  benefit  of  the  plaintiffs :  that  it  is  not 
alleged  or  shown  in  this  declaration  that  such  is  the  import 
of  the  bond  on  the  face  of  it ;  and  if  not,  that  it  cannot  be 
•  averred  and  proved  aliunde^  either  by  oral  or  written  evi- 
dence :  that  the  obligees  were  mere  trustees  for  the  plaintiffs. 
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Moieover  that  it  ooald  not  in  fact  have  been  so  made  for  ov 
on  behalf  or  for  the  benefit  of  the  plaintiffs,  who  had  no 
aepatftte  corporate  existence  at  the  time,  and  did  not  in 
fact  exist  at  all,  so  as  to  be  entitled  to  the  benefit  of  covenants 
fat  the  payment  of  money,  being  virtoally  merged  in  the 
obligees,  or  at  all  events  being  dependant  upon  them  for 
the  anaogement  of  the  property  and  monies,  &c,,  thai 
might  otherwise  have  belonged  to  the  Grammar  School  as 
formerly  constituted ;  at  *  all  events,  thai  the  fact  is  not 
mveired,  bat  only  recited — Brown  v.  Thurlow,  16  Lk  J. 
Ex.  461 ;  4  D.  &  L.  SOI,  S.  C. 

Connor^  Q.  C,  in  reply,  referred  to  stat.  7  Wm.  IV.  ch* 

16,  sec.  2,  and  contended  that  the  plaintiffs  had  a  separata 

existeoce  formerly;  and  allhoogb  afterwards  attached   to 

dm  University  as  an  appendage,  It  was  not  merged  theseini 

boc  ooatinued  u>  exist  as  a  separate  establishment :  that 

Ibe  late  act  18  Vie.  ch.  82,  separated  it  again,  and  vested 

in  it  as  a  distinct  eorporation  all  property,  monies,  &c., 

held  by  the  University  ibr  or  on   its  behalf,  under  th9 

provisbns  'Of  the  previous  laws ;  and  that,  under  167,  it  was 

competent  to  the  plaintiffs  to  aver  and  prove  even  by  parol, 

if  mverael  or  denied,  that  the  covenonl  in  question  was 

made  to  Ifae  covenantees  for  monies  due  to  the  plailltiffs*** 

in  otber  words,  for  and  on  tftftir  bebal/;  that  the  identity  of 

Ike  flntmautr  School  has  been  proved  throughool,  and  the 

fmrnifioi  name,  which  expresses  sncb  identity,  is  the  prope^r 

Aoe,  suid  only  one  in  which  the  action  could  have  been 

tecogbt,  IseoKOse  the  interest  in  the  covenant  ceased  to  be 

in  tbe  covenantees  and  was  transferred  to  the  plaintiffs; 

Ihattiie  eovienantees  thesein  named  could  not  sue  on  it, 

•khcr  in  the  name  expressed,  or  ia  that  substituted  by  the 

13  Vie*  cb.  8£  ;  and  if  they  could,  they  could  only  reoover 

fa  tmst,  and  |p  and  fa  the  use  of  the  plaintiffs~whiob 

proves  ibai  tke  tigbl  of  action  on  the  covenant,  as  weU  as  the 

ptt)aee€l8  when  tecovered,  has  been  transferred  to  tbea»  by 

Ae  lamt  anootiened  aeL 

Macjlulat,  C.  J.-^Tbe  first  legislative  notiee  of  the 
Vffper  C^nad^  Ccdk^  is  in  the  statute  of  7  Wnx.  IV.  ch. 
Ml  li^badh  in  seo.  1  jiroi^ides  for  "^tih^  Principal  of   th^ 
JS  T  VOL.  n. 
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minor  or  Upper  Canada  College,"  being  one  of  the  College 
Council  of  the  University  of  King's  College. 

Sec.  2nd — reciting  the  expediency  of  the  minor  or  Upp^ 
Canada  College  lately  erected  in  the  City  of  Toronto 
being  incorporated  with  and  forming  an  appendage  of  the 
said  University — enacted,  that  the  said  minor  or  Upper 
Canada  College  should  be  incorpomted  with  and  form  an 
appendage  of  the  University  of  King^s  College,  and  be  8al> 
ject  to  its  jurisdiction  and  control. 

Sees.  3,  4  and  5,  provide  for  the  appointment  of  the 
principal,  vice-principal,  and  tutors  of  the  said  minor  or 
Upper  Canada  College,  and  for  their  suspension  or 
removal,  &c. 

This  act  was  repealed  by  the  statute  12  Vic.,  cb.  SB^ 
passed  30th.  May  1849,  which  by  sec.  3  changed  the  name 
and  style  of  the  said  University  to  The  Chancellor,  Masters 
and  Scholars  of  the  University  of  Toronto,  &c. 

Sec.  32  enacted  that  all  the  property  and  effects,  real 
and  personal,  of  what  nature  or  kind  soever,  then  belonging 
to  or  vested  in  the  Chancellor,  Masters  and  Scholars  of  the 
said  University  of  Toronto,  &c« 

Sec  38  enacted  that  all  debts  due  to  the  said  University, 
or  to  the  Chancellor,  President  and  Scholars  thereof,  in  tbeir 
corporate  capacity,  and  all  juG||pnents,  recognizances,  bonds, 
covenants  and  other  instruments  or  contracts,  sufiered, 
acknowledged  or  given  to  or  made  with  them  as  aforesaid, 
by  whatsoever  name  the  same  may  have  been  suffered, 
acknowledged,  given  or  made,  should  be  available,  stand 
and  continue  of  good  purport  and  full  force  and  strength  to 
the  Chancellor,  Masters  and  Scholars  of  the  University  of 
Toronto,  as  if  the  said  University  had  been  therein  named 
by  the  corporate  name  thereby  given  to  the  same ;  and  that 
it  should  and  might  be  lawful  for  the  said  University,  b]^ 
the  corporate  name  last  aforesaid,  to  proceed  upon  the  same 
by  execution  or  otherwise,  and  recover  thereon,  as  if  the 
same  had  been  suffered,  acknowledged,  or  given  to  or 
made  with  them  by  the  name  last  aforesaid. 

Sec.  61  recites  thaf  part  of  the  7  Wm.  IV.  ch.  16,  which 
enacted  that  the  college  then  lately  erected  in  the  Ci^  of 
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Todonlo  flboold  be  ineorporated  with  and  form  an  appen- 
ds^ of  the  said  University,  and  that  it  was  expedient 
w^bile  maintaining  the  said  College  as  an  appendage  of  the 
said  Univecsity,  to  confer  on  it  a  more  independent  organi* 
sation  for  the  regulation  of  its  own  affairs  than  it  then 
possessed,  and  enacts  that  the  Principal,  Masters  and 
Scholars  of  the  said  College  should  henceforth,  by  and 
under  the  name  of  The  Principal,  Masters  and  Scholars  of 
Upper  Canada  College  and  Royal  Grammar  School,  be  a 
body  corporate,  ftc. 

Sees.  31,  38  and  59,  provide  for  the  establishment  of 
mn  endowment  board  for  the  said  University  and  the 
said  College  and  Royal  Grammar  School,  to  take  upon 
themselves  (sec.  59)  the  general  charge,  superintendence 
and  management  of  the  whole  property  and  effects^  real 
and  personal,  of ^  the  said  College  and  Royal  Grammar 
School,  under  the  direction  of  such  college  statutes  as 
•hoold  or  might  be  passed  for  that  purpose,  &c. 

See*  66  enacted  that  whatever  shall  remain  of  the  original 
endowment  ci  the  said  College  and  Royal  Grammar  School, 
Whether  the  legal  titles  thereto  be  now  vested  in  the  said 
College  and  Royal  Grammar  School,  or  in  the  Principal, 
If  ftSters  and  Seholars  thereof,  or  in  the  said  College,  col- 
legiate institution  or  university,  and  all  other  the  property 
and  effidgj  real  and  personal,  of  what  nature  and  kind 
soever,  now  belonging  to  or  vested  in  the  said  College  and 
Boyal  Grammar  School,  or  in  the  Principal,  Masters  and 
Scholars  tbereofy  or  in  the  said  College,  collegiate  institution 
or  oniversity,  or  in  any  other  person  or  persons,  or  body 
corporate  or  politic  whatsoever,  for  the  use  or  beneftt  of  the 
laad  College  and  Royal  Grammar  School,  shall  be  and  the 
18016  and  every  part  thereof*  are  hereby  trangferred  to  and 
fgfled  m  ike  Principal  Masters  and  Scbidars  of  Upper  Canada 
(j^lege  and  Royal  Grammar  School,  forever,  &c. 
0ec.  67  enacts  that  all  debts  due  to  the  said  College  and 
^fBl  Grammar  School,  or  to  the  Principal,  Masters  and 
%^/a.T8  thereof  in  their  corporate  capacity,  and  all  judg« 
wig^im^  ^cognizances,  bonds,  covenants  and  other  instru- 
4^19  4>r  contracts,  suffered,  acknowledged  or  given  to,  or 
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niftdiB  with  Itiem  ab  aforesaid,  or  totfA  the  said  collegiate 
insfitation  or  uoiveiBity  hereinbefore  meationed,  oa  fehnQT 
of  MewMCWIeg^and  Ray^l  Grammar  School^  or -with  th^ 
ohancelior  or  president  of  the  said  Uaiversity  on  beha^ct 
Ihe  said  College  and  Royal  Gramtnar  School^  by  whatever 
name  the  same  may  have  been  stiflfered,  acknowledged, 
given,  or  made,  shall  be  available,  stand  and  contlnne  of 
good  purport  and  full  force  and  strength  to  the  Principal 
Masters  and  Scholars  of  Upper  Canada  College  and  Roytfl 
Grammar  School,  as  if  the  said  College  and  Royal  Gram- 
mar School  bad  been  therein  named  by  the  corpotate 
name  hereby  given  to  the  same  ;  and  it  shall  and  may  be 
lawful  far  the  aaid  College  and  Royal  Grammar  School, 
by  the  corporate  name  la«t  aforesaid,  to  proceed  upon  the 
«aiiie  by  exeemion  or  otherwise,  and  reooiwr  thereon,  ae 
tf  the  same  had  been  snilered)  acknowledged,  or  given 
to  or  made  with  them  by  the  name  lasl  aforesaid.  The 
statute  IS  &  14  ¥ic.  ch.  ,49,  passed  lOtb  Augaet  I«a0, 
met.  lOj  enacts  that  all  some  of  money  received  by  the 
Inrsar  of  the  aakl  University  for  or  vn  aeeount  ef  tha 
•and  College  and  Royal  Grammar  School,  at  any  time 
einoe  the  royal  aasetit  was  given  to  The  aaid  act  of 
it  Vic.  ch.  9iy  and  att  dOH  of  what  nataie  or  kied 
soever,  at  the  time  when  such  assent  was  gives  1o  Ifae 
Mid  "act  doe  to  the  said  CoUege  and  Royal  Grammar 
iSohool,  ior  in  which  eaoh  College  and  Ri^al  Gramvnar 
Sohod  was  then  or  any  time  after  ben^ckMg  iMerefiAed, 
«hall  be  deemed  and  taken  to  be  avaikMe  to  and  eoBed^ 
«Me  by  4he  Principal,  Masters  and  Scholars  ^  Upper 
Canada  OoNege  and  Royal  Orararmar  School  in  the  same 
ttiaan^  ati  ^he  debts  mentioned  in  the  TTth  (qusie,  6T) 
%eetion  ef  the  aaid  act,  and  are  thereby  declaied  to  be 
toatfwf abfe,  enbjeet  to  the  de/kiotion  therdfrera  of  all 
monies  which  aiooe  the  royal  assent  was  so  gi«ren  te  the 
Mid  net,  shall  4md  imay  4iave  i^een  paid  by  the  said  -barear 
fisir'aafd^iNi  accoamtrf  theaaid  Ceillege  andKoyalOrammar 
'School. 

The  dates  Ikud  itead  to  <cfeate  diffiovAties :  <he  writ  is 
idlegedtofaanrelbee&'sued^niton  the  ^SNk  Janoary  1989, 


vwnu  QAXJLDA  oohhxom  v.  boultov.         S9S 

wfateh  (although  it  was  after  the  stat.  12  Vic.  ch.  8S  came 
iflto  force)  was  before  the  cause  o(  action  accrued,  which 
was  at  the  end  of  one  year  from  the  Stst  January  1S49. 
Theoy  although  it  is  assunned  that  the  etfeot  of  the  1 2  Vic.  ch. 
W,  which  came  into  force  on  the  1st  of  January  1850^  was 
to  tiassfer  the  right  and  property  in  the  covenant  declared 
upon  to  the  plaintiffs,  yet  it  is  alleged  that  a  year  bad 
eJapsed-<-to  wit, on  the  Slst  Jfinuary  1850^f/ore  the  com- 
menoement  of  this  suit,  and  that  the  defendant  thereafter 
and  brfore  this  suit,  and  while  the  said  Chancellor,  Presi-* 
dent  and  Scholars  of  King's  College  were  entitled  to  recover 
the  same,  paid  them  211.  15^.,  on  account  of  tbe  said  priiih 
eipai  sum  of  72i.  and  interest-^to  wit,  on  tbe  27th  of  March 
lMO-<^thong^  tbe  name  of  tbe  obligees  bad  been  changed 
\j  the  12  Vic.  ch.  82  before  that  d^y  ;  and  tbe  University 
qf  ToRNito  was  not  then  entitled  to  receive  the  same.  AU 
such  objectionB,  however,  having  been  waived  at  tbe  argu<> 
meat,  I  suppose  we  are  not  to  notice  when  the  action  was 
hiOQght  by  reJferenee  to  the  dale  of  the  issue  of  tbe  writ, 
*  boi  by  reference  to  the  date  of  the  declaration*^bat  is,  the 
7lh  of  April  1852 ;  a  period  when  the  ease  was  out  of  court 
by  the  lapse  of  time,  as  compared  with  the  commeneemeni 
of  the  suit  as  hid— that  is,  on  the  27tb  of  January  1860. 

Aatoreifig  the  action  to  have  t>een  brought  on  the  7th 
of  April  HI5£,orat  all  events  within  the  year  1852,  and 
csafifliflg  aMenlioa  to  points  relied  upon  at  tbe  argumeut : 
•1st  It  appears  to  me  that  the  effect  of  the  stat.  12  Vic 
cb.  81,  sec.  67,  and  13  &  14  Vic.  cb.  49,  sec.  10,  was  to 
transtar  tbe  covenant  from  tbe  University  of  Kitfg's  College 
Is  the  pfaintiffs,  and  that  it  never  vested  in  the  University  of 
Toioole ;  I  look  upon  it  as  viltaaliy  assigned  by  stalute, 
sadaBTSscaibliog  or  hearing  analogy  lo  eases  wherein  the 
assigmes  of  bankrapis  or  of  insal vents  &c.,  or  wbevein  joint 
HDck  otanpaniea  ase  empoweied  to  sue,  the  former  in  their 
•<Mi  oasMy  and  the  latter  in  the  name  of  some  individual 
ofBoer  of  the  eompany,  upon  iastramenle  and  secovittes  &e., 
given  to  and  in  tbe  name  of  bankrupts,  insolvents,  or  com- 
psnies,  oinassigtiees  of  mil  iMMds,  replevin  bonds,  Indian 
kaods,  certain  Irish  jadgments  (a). 

{u)  ij'Cailaghitfi  y.  TLoiniond,  3  Taunt  82. 
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or  imroduced ;  and  it  is  the  common  course  of  declaring  in 
tissumpsit,  covenant,  and  debt,  npon  written  or  sealed  in-i* 
stmments  to  begin  the  declaration  with  the  words  for  that 
ijbhereeta  the  defendant  ficc.  made  the  agreement,  bill  of  ex** 
change,  promissory  note,  oovenant,  indenture,  or  bcmd ; 
after  which,  unless  some  special  matters  require  to  be 
averred,  it  proceeds  to  allege  a  breach  of  the  undertaking 
fro.  in  express  terms.  Although  fpunded  on  the  instramenu 
the  gist  of  the  action  is  the  breach  of  contract,  which  must 
be  answered  unless  the  instrument  itself  is  denied ;  and  it 
may  be  traversed,  although  the  making  be  alleged  after  a 
whereas* 

The  case  of  Brown  v.  Thoriow  (o),  cited  by  Mr.  Ecde% 
in  case  for  tort,  in  the  use  of  slanderous  words,  and  in  this 
respect  distinguishable  from  assumpsit,  covenant,  or  debt, 
the  eourt'held  that  the  word  **  whereas**  overrode  the  whole 
declaration,  including  the  special  damage,  as  if  it  had  heed 
repeated  :  wherefore  the  gravemen  of  the  charge  was  only 
floated  by  way  of  recital  or  inducement,  and  the  oaose  of 
action  was  not  positively  averred.  That  case  and  the  present 
are  not  therefore  identical.  Here  the  making  of  the  covenaot 
to  the  University  is  slated  after  whereas^  and  correctly  so 
stated ;  it  being  made  on  behalf  and  for  the  benefit  of  the 
plaintiffs,  and  their  title  thereto,  as  if  named  therein,  are  also 
pteoeded  by  ttie  same  ^^  and  whereas ;"  but  there  follows 
a  positive  allegation  of  non*-payment,  which  is  the  ground 
of  action,  or  that  which  is  complained  of  as  coosticuting  t 
right  of  action,  or  without  which  no  such  right  of  aotioa 
would  arise  or  vest.  The  making  and  endorsing  of  bills  of 
exchange  and  promissory  notes  are  stated  in  like  manner, 
the  bill  or  note  and  its  transfer  being  only  inducement  to 
the  ground  of  action,  which  is  the-  bleach  of  the  contiaot. 
Thus  far,  therefore,  the  plaintiif's  right  under  the  statute  is 
averted  ia  terms  similar  to  those  in  which  the  making  of 
the  oovenant  is  alleged.  My  only  difficultyis  th«A  the  plain- 
tiffs are  not  parties  to  the  instrument  directly,  but  make  title 
indirectly,  through  the  medium  of  the  statute.    The  same 

thing  may  be  said  of  indorsen  who  make  title  by  the  law 

—  — ^ — I      ---         -         .It  -"        ■- 

(a)  16  L.  J.  Ex.  461 ;  S.  C.  4  D  &  L  301 ;  8.  C.  16,  M.  k  W.  36. 
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I  Ibrongh  the  medium  of  indoraeme0ts»-*-8tepbe&'$ 
Pig.  4S7  m;  Ring  v.  Roxborough,  2  C.  &  J.  448;  4  Tyik 
468^ S.  C. ;  Sherlaad  v.  Heaton,  2  Bal214;  whereadisline- 
^ia  takea  between  cases  where  the  thing  for  which  the 
ia  biooght  hath  continaance— or  where  it  is  done 
aad  past  in  the  use  of  the  ^^  ^viad  cum,''  as  in  actions  of 
il  founded  on  a  lease  or  on  bonds  &q.)  which  ooi^ 
and  the  quod  cum  admissible^  and  in  actions  of  teat 
ibr  wiOBgful  acts  done  and  past. 

Ia  ootttfacts,  the  Statute  of  Limitations  runs  from  the 
time  of  tbe  bjreach;  in  tort,  from  the  time  of  the  wrongful 
aet  oonunitted  (a).  Here  the  fact  which  constitutes  the  cause 
oC  action,  or  which  creates  a  vested  right  of  action,  is  posi- 
tively avenred-r*-namely,  the  breach  of  covenant,  or  non-pay- 
wuamU  In  cases  of  tort  it  is  the  wrongful  act  alleged;  and 
Iha  gKound  of  action  may  in  both  forms  of  actioas — i.  e.  of 
toit  Of  eovenantr-b^  matters  of  commission  or  omission. 
la  these  eases  there  is  a  positive  charge  upon  the  defen- 
dant, and  the  ^iiod  cum  being  a  branch  of  the  whole  period, 
and  making  one  sentence  with  the  latter  part  of  it|  it  is  a 
positive  aflbmation ;  and  theieibre,  being  equally  positive,  it 
is  equally  traversible  with  the  latter  part ;  and  therefore  a 
nan  may  plead  nofi  e9i/actumynanfnuiuatuaj  non  demiM : 
beeause,  though  these  come  under  the  qt$od  cumf  yet  taken 
togyither  with  the  rest  of  th^  sentence^  being,  positive,  they 
make  substantive  issues  of  themselves. 

Although  a  positive  averment  of  the  fact,  showing  the 
plaintiffs  entitled  to  sue  on  this  covenant,  would  have  been 
more  unexceptionable,  still  I  am  not  satisfied  the  averments 
as  made  are  not  sufficient  even  on  special  demurrer.  The 
authorities  above  mentioned  show  that  the  material  allega- 
tions might  be  traversed,  though  introduced  with  a  quod 
earn.  Tbe  whole  constitutes  inducement  to  the  breach,  which 
ii  distinctly  alleged.  The  plaintiffs'  interest  in  the  cove- 
nant &C.  is  recited  or  alleged  with  a  quod  cum  in  the  same 
f&anner  as  the  making  of  the  covenant  itself;  and  I  do  not 
think  in  the  averment  of  such  interest,  whereby  the  plaintiffs 

(a)  Douglas  V.  Hall,  1  WU.99;   Wilkes  v.  Wood,  2  WO.  203:  Smitb  ▼. 
K«&p,2Sal.S36;2Show27,295;  DobbeT.EdmuiidB,  2  Ld.  R^yd.  141S. 
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became  entitled  by  virtae  of  the  statate,  is  roakii^g  tide 
within  the  meaning  of  the  rale  that  where  title  is  maife  it 
roust  be  distinctly  shown.    The  plaintiffs'  title  ceitainlj 
does  not  appear  on  the  face  of  the  covenant,  as  it  aaoally 
does  when  a  written  instrument,  sealed  or  not  sealed^ia 
declared  upon  by  the  original  party  thereto,  and  it  is  no 
doubt  usual  to  allege  assignments  positirely  when  the  as- 
signees sue  thereon;  still  I  am  not  satisfied  that  besiig 
alleged  with  a  quad  cum  and  as  inducement  to  the  faieaefay 
the  title  acquired  as  the  plaintiffs'  is  may  not  be  so  alleged, 
or  that  it  is  not  averred  with  sufficient  certainty.  The  defen- 
dant might  traverse  the  making  of  the  covenant  as  alleged, 
or  the  plaintiff's  title  to  sne  thereon  as  alleged,  and  I  do  not 
perceive  any  sound  principle  upon  which  the  averment  of 
the  latter  may  not  be  made  in  the  same  form  as  the  fonner. 
The  above  extract  from  Ba«  Ab.  Pleas  and  Pleadings  seems 
to  sanction  this  view ;  the  case  of  Brown  v.  Thurlow  is  not 
against  it,  though  it  renders  it  a  doubtful  question  :  and  on 
the  whole  I  think  the  best  conclnsion  to  be  drawn  is  that  the 
declaration,  so  far  as  relates  to  the  use  of  the  quodcumtoeaieik 
averment,  is  sufficient^  and  that  therefore  judgment  should 
be  against  the  demurrer.    I  will  only  further  repeat  that  our 
judgment  is  upon  the  two  points  only,  treating  the  other  ex- 
ceptions as  waived,  or  noturged  in  support  of  the  demuners. 
Per  Cur. — Judgment  against  the  demurrers* 
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Plea— that  according  to  the  ciutoin  and  luage  of  forwarders  and  carriera  eikch^ 
at  Toronto,  conainieee  are  authorized  to  pay  wbarfiagers  the  aiBonnt  doe 
from  them  to  such  forwarderaand  carriers,  fcnr  the  forwarding  and  eurju^ 
of  their  goods. 

Hddper  C^r^That  assuming  the  alleged  custom  to  be  valid,  notice  theiwf  to 
the  plaintiff,  if  not  acquiescence  therein,  should  be  alleeed. 

Atsi62e— That  a  wharfinger  is  not  an  agent  of  the  forwarder,  to  whom  thetoih 
signee  is  authorized  to  make  payment,  after  the  delivery  of  the  goods  to  the 
consignee,  and  after  an  account  has  been  stated  between  him  and  the  lbr> 
waider. 

Writ  issued  the  4th  of  llff^eh  1852— Declaration  ISth 
March  1862. 


Atoeh  1852- 


Aflsmpsit : 

Igt  oowit — SM.  work  and  labour  by  plaintiffs'  servants, 
steamers,  and  vessels,  &o. 

tad  ooont — SOL  for  carriage  of  goods  in  steamers  and 
leisels  of  the  plaintiffs  for  and  at  the  defendant's  request,  &o. 

Sid  ooant — SOL  money  paid. 

4th  count — SOI.  npon  an  acconnt  stated. 

Pleas,  S5th  March  1852. 

Sid  plea — ^That  the  several  sums  of  money  inthededara- 

tioB  mentioned  accraed  due  as  therein  named  to  the  plain- 

tiA,  as  forwarders  and  carriers  by  water,  of  goods  &c. — 

from,  to  wit  the  city  of  Montreal  to  the  city  of  Toronto,  to 

bethers  delivered  to  divers  persons,  to  wit,  to  the  defendants 

and  others ;  and  that  according  to  the  custom  and  usage  of 

such  forwarders  and  carriers,  there  were  at  the  time  of  the 

payment  after  named  existing  at  Toronto  aforesaid  persona 

to  whom  goods  &c.  (forwarded  and  carried  by  such  for> 

warders  and  carriers)  are  delivered  by  a  wharfinger  at 

'nmNilo  aforesaid,  to  whom  the  same  have  been  delivered 

by  such  forwarders  and  carriers  respectively,  and  authorized 

(«lm  not  notified  nai  eo  to  do  hy  such  fonoardere  and 

emriere  who  may  have  delivered  such  goods  ftc.  to  such 

irhaifinger)  to  pay  such  wharfinger  the  amount  due  firom 

Asm  to  such  frawarders  and  carriers  for  the  forwarding 

sad  carrying  such  goods  ftc,  and  for  monies  paid  by  such 

farwardeis  and  carriers  in  relation  and  incident  to  forward- 

iig  and  oanying ;  and  that  the  monies  in  the  said  deolara- 

tioned  mentioned  accrued  due  to  the  plaintifis,  and  the 

OBomnt  therein  mentunudwaeatatedy  in  respect  of  the  foi^ 

waiding  and  carrying  by  the  plaintiffs  from  Montreal  to 

Toronto  aforesaid,  as  forwarders  and  carriers  JErs<  aforesaid, 

ioods,  to  wit,  100  kegs  of  nails  and  S  cwt.  of  sugar,  and  io 

lefpect  of  monies  by  them  paid  as  such  forwarders  and 

^ers  in  relation  and  incident  to  such  forwarding  and 

ponying :  and  that  the  said  goods  frc.  were  deliyered  1^ 

die  plaintifis,  then  being  such  forwarders  and  carriers  aa 

llbmaid  to  one  Robert  Maitland,  then  and  at  the  time  of 

Aepqrm^nt  after  mentioned  being  a  wharfinger  at  the  said 

fli^ of  TVnonlo,  and  thereafter  by  him  to  the  defendanta: 
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and  that  thereafter  the  defendants,  according  to  miiab  od9- 
tpm  end  uetage  aforesaid,  paid  to  the  said  Maitlaod,  Ifaen 
being  such  wharfinger  as  aforesaid,  and  said  Maitlwid 
tken  accepted  and  received  of  the  defendant,  the  said  several 
sums  of  Hioney  in  the  deckaralum  meniianedj  in  foil  satisCiO' 
tion  and  dischai^  thereof :  verification.  Special  dennmer 
— grounds : 

1.  That  in  the  said  plea  a  local  custom  affecting  far* 
WBtders  aod  carriers  by  water  of  goods  kc.  is  stated  to  exist 
at  the  city  of  Toronto,  binding  on  the  plaintiffs  as  sweh 
Corwarders  and  carriers,  but  does  not  state  that  the  plaintilb 
had  ootice  of  any  such  custom. 

t.  It  is  not  alleged  that  the  defeodaats  weie  not  nattfied 
aot  to  pay  the  wharfinger,  &c. 

Gott,  for  the  demurrers,  relied  upon  the  objection  ibat 
BO  Botice  of  the  alleged  custom  ought  to  have  been,  and 
was  not  averred  :  that,  being  a  local  custom,  it  ooafltituicd 
a  matter  of  implied  agreement ;  and  that  notice  of  the  eaa* 
IMB  whence  the  agreemaot  was  implied  was  material  to 
he  alleged. 

Leiih^  io  reply,  contended  that  notice  was  not  naoesaaif : 
tfiat  it  is  the  alleged  custom  of  the  plaintiffs'  trade:  thai 
ijbej  were  bound  to  take  notice  of  such  costom  aa  aficotiag 
it ;  in  short,  that  the  averment  of  the  custom  and  of  the 
lllaintiffs'  trade  virtually  included  notice.^ — Stewait  t» 
Abeideen,4M&W211. 

tiWt,  in  reply,  said  the  question  waa  whether  the  pa]^ 
mont  as  pleaded  was  good  without  any  alfegationofnaliGe, 
and  again  urged  that  it  was  essential* 

MlACikULAT,  C.  J. — Upon  referring  to  the  ease  cited  aad 
oAeis  thereiB  mentioned,  I  think  that,  assuming  die  allffsd 
anslem  to  be  valid,  notice  thereof  to  the  plaintij^  if  asl 
anquieseenoe  therein,  should  be  alleged :  what  would  ena^ 
atitnte  evidence  of  sncfi"  notice  if  the  fact  was  decided^  ia 
another  question.  It  is  set  up  as  varying  the  promise  inif* 
plied  by  law  to  pay  platotifT  on  request,  and  viituaUy .  com 
atitating  a  special  contract  between  the  parties,  and  hindiag 
in  ihe  plaintiffs,  that  the  defendants  should  pay  the  wharfiar- 
gar,  aod  yet  it  is  not  averred  Aat  the  plaiatiiakaew  aC  Vf 
such  alleged  local  custom. — ^Read  v.  Rann,  10  B  &  C  441. 
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Tb«re  «ve  other  objeotions  to  the  plea.  In  the  first  plaM 
k  k  a  qaestion  whether  the  custom  as  alleged  mast  not  bo 
comtiued  to  mean  a  cnstom  to  pay  the  wharfinger  the 
froight  on  delivery  of  the  goofls,  and  while  he  might  be 
•nppoeed  to  have  a  lien  thereon,  espeeially  if  furnished 
wHh  a  statement  of  the  freight  and  chargee  by  the  forwarder 
or  eanier ;  bat  b%  A\  events,  it  oannot  be  coiistraed  to  mean 
that  after  the  delivery  of  the  goods  without  exacting  pay* 
ment,  and  it  may  be  withont  knowing  the  charges  for  cat* 
liage  ftc,  and  after  the  amount  thereof  had  been  ascertained 
bjf  an  aeooiint  stated  between  the  carrier  and  consignee, 
fkt  latter  coinld  go  and  pay  the  amount  so  ascertained  to 
^  wharfinger  from  whom  he  received  the  goods.  If^  by 
tiw  cnstom,  the  wharfinger  is  the  agent  of  the  carrier  to 
neeive  the  freight  &c.,  having  delivered  the  goods,  and  so 
delivered  them  without  incurring  any  liability  to  the  carrier 
for  such  freight,  by  reason  of  such  delivery,  or  until  actually 
received,  I  do  not  think  he  is  therefore  his  agent  to  re- 
ceive payment  of  monies  found  due  to  such  carrier  upon  an 
account  stated  between  him  and  the  consignee  after  the  de- 
liveiy  of  such  goods,  because  the  account  stated  was  in 
respect  of  the  carrier's  claims  for  the  carriage  thereof. 

The  plea  is  to  the  whole  declaration,  including  the 
account  stated  :  had  that  count  stood  alone,  the  inapplica- 
\nliiy  of  the  plea  would  be  more  striking;  but  being  partly 
pleaded  thereto,  it  is  bad  in  part  and  consequently  bad  in 
tete,  Stephen's  Pig.  448.  To  support  the  plea  it  must  be 
allowed  as  a  valid  custom  binding  on  the  plaintiffs  without 
notice,  tkel  ellhough  a  wbarfiager  had  no  directions  to  de- 
mand freight,  or  to  hold  goods  as  subject  to  him  tbeiefor, 
It  iQigltt  e^uet  fieigbt  notwithstanding  at  the  tiii^  of 
4(pUveqr>  or  might  deliver  on  credit,  or  without  receiving 
paytQent  of  the  freight,  and  without  incurring  any  liability 
ta  the  forwarder  for  the  amount ;  and  afterwards  (altbongh 
Ills  doty  as  wharfinger  had  been  performed  and  at  an  endi 
^md  bie  own  charges  paid)  be  continued  the  agent  of  the 
finrwaider  to  receive  payment  for  him  at  any  future  period^ 
0Me  alter  on  an  aeeoont  statedf  unless  the  consignee  wa3 
foibM  fnyiag  him*    It. is  virtually  a  custom  entitling  tbe 
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whaifii^r  to  deliver  the  goods  with  credit  for  the  freight 
without  incurring  any  responsibility,  and  yet  entitling  him 
to  be  regarded  as  still  continaing  the  forwarder's  agent, 
and  entitled  to  receive  the  amount.  I  question  whether 
any  such  custom  could  be  recognised  in  law.  A  custom  to 
pay  on  delivery,  and  while  a  lien  for  the  freight  remained, 
is  quite  another  thing.  If  this  is  all  the  ^lea  amounts  to  it 
is  bad,  because  the  payment  was  not  so  made ;  if  it  mecuis 
to  set  up  a  custom  entitling  the  consignee  to  pay  tbe 
wharfinger  after  the  goods  have  been  delivered  and  all  lien 
gone — as  being  a  continuing  agent  of  the  forwarder  or 
consignor — I  am  not  prepared  to  say  such  a  custom  could 
be  sanctioned  in  law  :  at  all  events,  I  am  clear  the  custom 
as  pleaded  did  entitle  the  defendant  to  pay  the  wharfinger 
widiout  the  plaintiffs'  knowledge  of  such  a  custom  being 
averred,  or  after  and  in  discharge  of  a  sum  found  due  upon 
an  account  stated  between  the  parties. 

Pw  Cur. — Judgment  for  the  demurrer. 


Canb  v.  Rbid. 

Id  an  action  for  seduction,  where  the  person  seduced  in  giving  her  evidence 
declared  that  another  person  whom  she  had  formerly  charged  with  being  Aa 
father  of  the  child  had  been  so  charged  falsely  by  her,  and  that  &e  defendant 
was  the  lather  of  the  child,  and  her  evidence  navin^  been  contradicted  and 
■hakan  in  many  particulars,  the  amount  of  the  verdict  being  cansidenlilei 
tlM  court  grantad  a  new  trial  on  payment  of  coets. 

Case  for  the  seduction  of  the  plaintiff's  daughter. 

Plea — ^not  guilty. 

This  case  was  tried  before  the  learned  Chief  Justice  of 
the  Court  of  Queen's  Bench,  at  the  last  Toronto  assizes,  and 
a  verdict  rendered  for  the  plaintiff  and  100/.  damages. 

The  defendant  has  moved  for  a  new  trial  without  costs, 
or  costs  to  abide  the  event,  on  the  ground  that  the  verdict  is 
contrary  to  evidence  and  the  judge's  charge,  and  contraiy 
to  the  weight  of  evidence ;  also  on  the  ground  that  new 
and  important  evidence  has  been  discovered  since  the  trial, 
and  on  grounds  disclosed  in  alBSdavits  and  papers  filed. 


cAirs  y.  BBfD.  S4S 

Ob  the  Uial  the  plaintifF's  daughter  swoie  that  the  de* 
fendant  was  the  father  of  the  child — ^that  be  had  sedaoed 
her  in  the  kitchen,  in  the  absence  of  bis  wife  and  daughter^ 
aad  that  he  never  had  intercourse  with  her  but  on  that  oo- 
caaioQ.  She  at  first  stated  that  the  defendant  had  used 
violence  with  her — ^that  he  took  her  into  a  bed-room,  when 
no  one  else  was  in  the  bouse,  and  effected  bis  purpose,  in 
oooaequence  of  which  she  became  with  child :  but  she 
afterwards  stated  that  it  was  on  the  bed  of  a  servant-man  of 
the  name  of  Stepney  that  the  defendant  had  connection  with 
her ;  that  she  told  him  to  let  her  alone,  that  the  defendant 
said  he  would  not  hurt  her,  and  then  that  she  did  not  resist 
him.  She  also  stated  that  she  had  never  said  that  Stepney 
waa  the  father , of  her  child,  but  on  being  further  questioned 
admitted  that  before  charging  the  defendant  with  being  the 
&ther  she  had  said  at  Mrs.  Shaver's,  in  presence  of  several 
persons,  that  Stepney,  who  was  a  servant  at  the  defendant's, 
waa  the  father ;  but  then  she  alleged  that  she  had  been  in* 
duoed  to  do  so  by  the  defendant,  and  that  he  had  promised 
if  she  did  so  not  to  see  her  want.  She  adnuttcd  having 
said  at  Mrs.  Shaver's  on  two  occasions  to  Mrs.  Shaver  and 
Nancy  Gleeson,  and  to  a  Mrs.  Conlevan,  that  Stepney  waa 
the  father,  but  denied  having  made  such  a  declaration  to  a 
Mrs*  Styles,  who  was  subsequently  called  on  the  defence 
and  contradicted  her  in  that  respect.  She  denied  that  Step- 
ney had  visited  her  while  living  at  John  Reid's  after  leaving 
the  defendant's  on  the  first  occasion,  but  John  Reid  when 
called  proved  that  Stepney  had  frequently  visited  her  while 
thene,  but  that  he  susijpected  nothing  and  saw  nothing  wrong* 

On  the  defence  the  defendant  swore  positively  that  it 
was  utterly  false  that  he  was  the  father  of  the  child,  and 
that  he  never  had  any  connection  with  her.  It  was  proved 
by  the  testimony  of  one  witness  that  plaintiff* 's  daughter^ 
the  party  seduced,  had  been  seen  on  a  bed  with  Stepney^ 
and  by  several  witnesses  that  she  acknowledged  that  Step- 
ney was  the  father  of  her  child.  It  was  also  proved  by  the 
testimony  of  John  Reid,  and  of  Alexander  McKindlay,  and 
of  a  Mrs.  Gleeson  or  Conlevan,  that  the  plaintiff  had 
expiessed  his  displeasure  that  his  daughter  had  charged 
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tie  tid  pensioneT  Stepney  with  being  the  {either  of  her 
ebild,  and  had  said  that  he  would  have  cared  nothings  or 
lees  aboat  it,  if  she  had  laid  it  to  a  respectable  man  lik» 
WilUam  Reid,  or  that  he  would  rather  she  bad  thiee  b«f 
William  Reid  than  one  by  the  old  pensioner.  Some  wit^ 
Besses  were  called  as  to  the  character  of  the  daughter  and 
of  the  plarmiff  and  his  family,  and  they  testified  that,  00  fitt 
as  they  knew,  they  were  respectable,  and  that  they  weie 
BOt  aware  of  anything  against  them. 

McNdbj  in  support  of  the  rule,  referred  the  court  to  tke 
judge's  notes  of  the  evidence  given  at  the  trial,  and  partieii^ 
larly  to  that  part  of  the  evidence  in  which  the  sedooed 
Slated  that  she  never  had  connection  with  any  pnmon  bet 
the  defendant,  and  with  him  but  onee:  and  argued  that 
sufficient  grounds  for  a  new  trial  appeared  from  tbe  ev!^ 
dence  of  the  sedaced  alone. 

C&MiOTy  Q.  C.  shewed  eause^  attd  contended  that  the  tMU 
diet  was  supported  by  the  evidence,  and  that  the  stbiy  of 
Stepney  being  the  father  of  tbe  child  showed  impftibabllity 
en  the  face  of  it. 

McLean,  J. — ^The  verdict  necessarily  rests  upon  the  testis 
ttony  of  tbe  plaintiff's  daughter^  and  to  sustain  a  veidiet 
such  testimony  should  be  unimpeached  and  undoubted^ 
It  is  easy  to  charge  a  person  in  the  situation  of  the  defei^ 
dant  with  seduction ;  and,  if  the  character  of  the  girl  seduced 
has  been  good,  it  is  extremely  difficult  to  meet  such  a 
ebarge  or  to  disprove  it.  In  this  case  the  defeadaiBt  has  in 
express  terms  contradicted  the  girl,  and  denied  any  totmae* 
tion  with  her.  She  herself  says  that  saoh  a  oomlection  ottly 
eceurred  once,  and  in  the  first  part  of  her  testimony  she  said  it 
was  accomplished  by  violence.  She  is  sworn  to  have  beM 
teen  on  a  bed  with  Stepney  while  living  at  tbe  defendant^ 
and  die  told  several  persons  that  the  child  waa  his,  befoia 
ehaqpng  the  defendant  with  being  the  father.  At  fiiec  ska 
denied  having  made  such  a  statement,  but  eventually  adk 
mitted  having  done  so,  but  alleged  she  had  done  so  by  the 
psnnasion  of  the  defendant.  Under  any  circumstances,  if 
let  statement  be  true  that  the  defendant  indueed  her  to  larf 
hm  ddld  to  Stapaey,  il  is  pretty  evident  that  her  t 
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to  lay  a  false  charge  against  a  person  whom  she  declares  to 
be  innocent  must  necessarily  weaken  her  claim  to  be  be* 
lieved.  Besides  the  discrepancies  in  the  testimony  of  the 
|»riiicipai  witness,  and  the  various  contradictions  by  other 
witnesses  of  portions  of  her  evidence,  the  defendant  swears 
tbat  he  has  discovered  since  the  trial  other  new  and  impor- 
tant testimony,  and  he  produces  an  affidavit  of  a  person 
sworn  to  be  of  a  respectable  characters  of  a  conversation 
which  was  overheard  between  plaintiff's  daughter  and 
Stepney,  in  the  course  of  which  it  was  admitted  that  Step- 
ney was  the  father  of  the  child,  but  it  was  arranged  between 
them  that  the  child  should  be  laid  to  the  defendant,  as  he 
was  a  man  of  property,  from  whom  something  might  be  ob- 
tained. The  defendant  also  swears  that  he  will  be  able  on 
another  trial  to  prove  that  Bridget  Cane,  plaintiif 's  daughter, 
has  been  a  person  of  loose  and  bad  character.  Under  all  the 
circumstances  the  testimony  does  not  appear  such  that  a 
verdict  of  considerable  amount  can  properly  be  allowed  to 

*  lest  upon  it.  It  is  not  merely  that  it  is  contradicted 
pointedly  and  unequivocally  by  the  defendant,  but  it  is 
liable  to  so  many  objections  as  it  was  given,  and  has  been 
contradicted  and  shaken  in  so  many  particulars  by  other 
witnesses,  that  it  appears  to  me  a  verdict  based  upon  it 
cannot  properly  be  sustained.  I  think,  therefore,  that  there 
should  be  a  new  trial,  but  I  can  see  no  sufficient  reason 
for  its  being  granted  without  costs,  or  with  costs  to  abide 
the  event.  The  jury  were  entided  to  believe  the  party 
whom  they  considered  most  entitled  to  credit,  and  they 
chose  to  believe  the  plaintiff's  witness,  though  her  testimony 

Vas  not  without  suspicion.   The  new  trial,  under  such  cir- 

camstances,  can  only  be  on  payment  of  costs. — Costs  to  be 

paid  by  the  first  day  of  nexf  term. 
Sirx^x^ivAN,  J.,  concurred. 

Rule  absolute  for  new  trial  on  payment  of  costs. 

lfov3c« Muaulayt  C.  J.,  not  having  been  present  during  the  argument,  gave 
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BaOWN  v.   StYUBS  ST  AL. 

The  plaintiff  sues  on  a«boiid  made  bv  defeadante  to  Um  to  vecov«r  monies  cot- 
lected  by  Styles  under  a  by-law  of  the  District  of  Hutob  Manicipal  Couocil, 
passed  to  collect  the  sum  of  252.  within  School  Scetion  No.  8.  to  build  asehodi 
house  therein ;  the  condition  of  the  bond  being,  that  the  defendant  Styles  was 
bound  to  collect  all  the  taxes  doe  to  the  treasurer  of  the  Roion  Distnct  from 
the  township  of  Blaashard  for  the  year  JIS49,  and  pay  over  the  ssflie  to  the 
plaintiff  as  treasurer  &c. 

Bddper  Cur.,  That  all  monies  collected  tor  the  erection  of  school  houses  ander 
any  by-law  of  the  District  Municipal  Council  were  payable,  not  to  the  super- 
intendent, but  10  the  district  treasurer,  who  alone  under  the  late  act  was 
authorized  to  take  security  from  collectors  Ibr  the  ^yment  of  monies  eoUeoted 
for  public  purposes,  and  that  the  plaintiff  is  entitled  to  recover  on  the  bond 
sued  upon. 

Writ  issued  9th  November,  1850. 

Declaration,  2nd  September,  1851 — Far  that  whereas 
defendants  on  the  9th  April,  1849,  by  their  writing  obliga- 
tory under  seal,  become  bound  to  the  plaintiff,  as  treasurer 
of  the  United  Counties  of  Huron,  Perth  and  Bruce,  in  SOOL 
Breach — ^Yet  though  after  requested,  did  not  pay  &c. 

Pleas — 9th  September  1861 — Defendants  crave  oyer  of 
the  bond  and  condition,  which  are  set  out.  The  plaintiff  in 
the  bond  is  described  as  treasurer  of  the  county  of  Huron — 
the  penalty  SOOZ.— dated  9tb  April  1849. 

The  condition  is,  that  if  the  defendant  Edward  Styles 
should  collect  or  cause  to  be  collected  all  the  taxes  due  the 
,  treasurer  of  the  Huron  district  from  the  township  of  Blan- 
shard  for  the  year  1849,  for  which  he  had  been  appointed 
collector,  and  pay  the  same  to  the  said  treasui^er — except- 
ing his  own  lawful  fees— on  or  before  the  thiid  Monday  in 
December  of  said  year  1849,  then  to  be  void,  &c. 

Pleas — 1.  Non  est  factum. 

2.  That  said  Edward  Styles  from  time  to  time,  and  at 
all  times  after  the  making  of  the  said  bond',  did  well  and 
truly  observe,  perform,  fulfil  and  keep  the  conditions,  pay- 
ments and  agreements  in  the  said  condition  mentioned,  &c. 

Replication.— 12th  Sejptember  1851. 

1.  Similiter  to  first  plea. 

2.  Similiter  to  second  plea  denies  general  perfonn- 
ance — ^traversing  the  terms  in  which  it  is  alleged  in  the 
plea ;  then  alleges  by  way  of  special  breach,  that  said  Styles 
was  appointed  collector  of  the  township  of  Blanshard, 
for  collecting  all  taxes  of  the  said  township,  and  paying 
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the  Bame  to  tlie  treasarer  of  the  Huron  district — now 
tieasmer  of  the  united  counties  of  Huron,  Perth  and 
Brace  &c.,  acted — ^to  wit,  from  the  9th  April  1849,  to  the 
Ist  January  18S0 — as  such  collector,  and  divers  sums  of 
money,  amounting — to  wit,  toSOOI., — were  after  said  bond — 
to  wit,  on  the  ITth  December,  and  diyers  days  between  that 
day  and  Ist  Januaiy  1850, — received  by  him  as  such  collec* 
tor,  yet  he  did  not  pay  over  the  same,  or  any  part  to  plain- 
tiff, although  treasurer,  &f . — ^Verification. 

Rejoinder,  23d  September  1851— That  said  Styles  did  on 
the  third  Monday  in  December  1849  pay  over  to  the  plain- 
tiff as  such  treasurer,  all  the  monies  collected  and  received 
by  him  as  such  collector,  excepting  his  own  fees,  according 
to  the  condition  of  the  said  bond  ;  concluding  to  the  conn- 
tiy  and  issue. 

This  cause  was  tried  at  the  last  assizes  held  at  Goderich 
&c.,  when  it  appeared  in  evidence  that  by  a  by-law 
of  the  Municipal  Council  of  the  district  of  Huron,  passed 
in  Februaiy  1849,  No.  9,  (printed  copy,  page  59),  entitled, 
^*  By-law  to  raise  by  assessment  in  school  sec^on  No. 
8  in  Blanfthard  the  sum  of  261.,  for  the  purpose  of  erect- 
ing and  furnishing  a  school  house  in  said  section" — ^reciting 
that  in  complianoe  with  the  petition  of  the  school  trustees 
and  others  of  school  section  No.  8  in  Blanshard,  to  be  taxed 
in  the  sum  of  SSI.  fof  ereeting  and  furnishing  a  school  house 
in  said  section,  it  was  enacted  by  the  Warden  and  Munici- 
pal Council  of  the  district  of  Huron,  by  virtue  of  the  pow- 
ers vested  in  them  by  Acts  4  &  5  Vic.  ch.  10,  9  Vic.  ch.  40, 
and  9  Vic.  ch.  20,  and  by  authority  of  the  same,  that  the 
school  section  No.  8  in  Blanshard  be  assessed  in  the  sum 
of  251.  dear  of  the  expense  of  collection,  for  the  purpose 
of  eteeting  and  furnishing  a  school  house  in  the  said  sec- 
tuHk-^gned,  William  Chalk,  Warden  H.  D. 

The  olerk  df  the  peace  then  proved  that  he  forwarded  a 
bk&k  to  the  school  trustees  to  fill  in  the  names  of  persons 
liable  to  be  rated  in  school  section  No.  8,  township  of  Elan* 
shard,  and  upon  receiving  it  back  made  out  a  collector's 
list)  with  the  rata  ealeulated  on  eaeh  person  assessed  by 
the  assessment  roU^  and  sent  it  to  the  trustees  on  the  6th 
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December  1849,  to  be  deliveted  to  the  collector,  and  that  it 
was  addressed  to  Styles  as  collector,  but  that  no  money 
ever  came  into  his  himds. 

A  printed  foim  of  collector's  list  was  produced,  in  which 
was  written : 

Amount  to  be  raised  for  school  section  No.  8,  Town- 
ship of  Blanshardy  for  erecting  and  furnishing  a  school 
house  in  said  section ;  passed  by  the  Huron  District 

Council,  February  1849,  by-law  chap.  9 £25     0     0 

Assessor's  fees,  at  five  per  cent*  •••••| • 1     5     0 

Collector's  do.  at    do.      do 15     0 

Clerk  of  the  Peace,  for  collector's  roU,&c 1  10     0 

Balance  due  in  fractions • • 16  11^ 

£29  16  Hi 
AUo — Summary. 

Description  of  land,  P.  1—1996,  &c £14    6    2| 

P.2— 1150,&c 8    2    8 

P.3—  941,&c. 7    8     1 

£29  16  11| 
Also  another  schedale,  in  a  printed  form,  headed,  '^  As- 
sessor's list  for  school  section  No.  8,  in  the  township  of 
Blanshard,  in  the  Huron  district,  for  the  year  1849."  Then 
follow  the  names  of  divers  persons,  opposite  which  are 
placed  the  lands  &c.  for  which  assessed,  and  in  the  last 
colmnn  the  amoant  to  be  collected. 

Ist  page f £14    6    2{ 

2nd    «    8    2    8 

3id    '«   (annexed.) 7    8    1 

£29  16  114 
This  is  apparently  the  list  returned  by  the  trustees  to  the 
clerk  of  the  peace,  from  which  he  made  the  collector's  roll. 
It  is  signed  by  the  trustees.  No  collector's  roll  was  pro^ 
duced ;  but  the  superintendent  of  schools  for  the  township 
of  Blanshard  for  the  year  1850  was  examined  as  a  witness, 
and  stated  that  he  spoke  to  Styles,  demanding  the  252. ;  that 
Styles  paid  him  91.  10s.,  and  being  asked  what  he  had 
done  with  the  rest,  said,  that  not  expecting  it  to  be  called 
for  so  soon,  he  had  spent  it,  and  making  some  reserve  as 
not  collected,  not  exceeding  one  or  two  pounds.  He  said 
nothing  about  the  roll. 
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llie  plainitff  being  sworn  denied  having  received  the 
rate  in  question ;  that  it  was  a  coanty  rate,  but  that  he 
often  permitted  payments  to  be  made  to  school  tro'stees, 
whose  receipts  sufficed  for  him,  and  that  he  always  allowed 
the  collectors  to  retain  their  rolls* 

The  defendants'  counsel  referring  to  the  statute  9  Vic 
ch.  20,  sec.  8  &  27,  objected — 

Ist.  That  the  monies  in  question  were  not  embraced  in 
the  bond  or  payable  to  the  treasurer,  but  to  the  trustees.-— 
See  sec.  27,  sub-sees.  2  &  4. 

2nd.  That  the  roll  is  not  the  roll  meant  by  the  statute — 
that  is,  the  collector's  roll. 

Srd.  That  the  roll  was  delivered  too  late. 
The  plaintiff  claimed  £25,  and£4  16s.  Uyt £29  16  11 J 

less  £9  10s.,  and  (say)  £2 1110 


£18    6  Hi 

A  verdict  was  then  rendered  for  the  plaintiff,  with  la. 
damages  for  detention  of  the  debt,  and  damages  assessed 
•  under  the  statute  at  ISL  10^.,  (being  26Z.  less  9L  lOs.  paid, 
and  2/.  not  collected),  with  leave  to  the  plaintiff  to  move  to 
add  to  the  damages  assessed,  but  the  whole  amount  not  to 
exceed  18/.  6s.  ll^d.,  with  interest  thereon,  and  with  leave 
to  the  defendant  to  move  to  enter  a  verdict  for  the  defen- 
dants on  2nd  issue,  or  plea  of  performance*— depending  upon 
the  plaintiff's  right  to  recover  under  this  bond  the  monies 
claimed  in  this  action. 

The  third  Monday  in  December  1849  was  the  17th. 

In  Easter  Term  last,  Beecher^  for  defendants,  obtained 
a  rale  on  the  plaintiff  to  shew  cause  why  the  present  ver- 
dict should  not  be  set  aside,  and  a  verdict  be  entered  for 
the  defendants  on  the  second  issue,  pursuant  to  the  leave 
reserved,  or  a  new  trial  be  had  between  the  parties — with 
or  without  costs — as  being  contrary  to  law  and  evidence. 

Ckimeran^  Q.  C.  shewed  cause,  and  referred  to  statute  9 
Vic.  ch.  20,  sec.  27,  sub.  sec.  4. 

Beechety  in  support  of  the  rule,  said  the  bond  of  defen- 
dants was,  that  Styles  should  collect  and  pay  over  all  taxes 
payable  or  due  to  the  plaintiff  which  were  placed  on  the 
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coUeotor's  roll :  that  a  sapplementary  roll  (a)  was  put  into 
Styles'  hands  too  late  to  be  executed ;  that  the  amoant  of 
the  last  roll  was  not  payable  to  the  plaintiflf  as  treasurer, 
being  for  the  erection  of  a  school  honse  ia  a  particolar 
section ;  monies  under  the  last  roll  were  payable  to  tbe 
superintendent,  or  the  school  trustees  (6) ;  and  that  the 
sureties  were  not  liable — ^the  amount  not  entered  on  the 
collector's  roll,  and  the  supplementary  roll  delivered  too 
late  in  December  to  be  collected. 

McLean,  J. — By  the  condition  of  the  bond  entered  into 
by  the  defendants,  the  defendant  Styles  was  bound  to  col- 
lect all  the  taxes  due  to  the  treasurer  of  the  Huron  district 
from  the  township  of  Blanshard  for  the  year  1849,  and  to 
pay  the  same  over  to  the  plaintiff  as  treasurer. 
.  After  the  pcussing  of  the  by-law  of  the  Municipal  Coun- 
cil under  the  27tb  section  of  the  9th  Vic.  chap.  20,  sub-sec. 
No.  4,  the  clerk  of  the  peace  for  the  district  of  Huron  made 
out  a  roll  for  the  collector  for  the  puq>08e  of  enabling  him 
to  collect  the  rate,  and  that  roll  was  transmitted  to  the  trus- 
tees of  school  section  No.  8,  to  be  placed  in  the  hands  of 
the  collector  to  whom  it  was  addressed,  on  the  6th  Decem- 
ber 1849,  and  the  collector  had  up  to  the  1st  Januaiy  1850 
to  collect  the  amount  It  appears  by  the  evidence  that 
Styles,  as  collector,  acted  under  the  authority  thus  derived 
from  the  roll  received  from  the  clerk  of  the  peace,  and  ac- 
cording to  his  own  statement  to  the  superintendent  of 
schools  for  the  township  of  Blanshard,  collected  the  amount 
of  the  roll  except  a  small  amount,  not  exceeding  U.  or  iL 
He  paid  over  to  the  superintendent  the  sum  of  92.  10^.  Od., 
which  payment  is  sanctioned  by  the  plaintiff;  but  when 
asked  for  the  residue  of  the  amount  collected,  he  stated  that 
not  expecting  to  be  called  upon  so  soon  for  it,  he  had  spent 
it.  The  defendants'  plea  is,  that  Styles,  as  9uch  cMedor  as 
aforesaid,  did  on  the  third  Monday  in  December,  in  the 
year  of  our  Lord  1849,  pay  over  to  the  plaintiff  as  such 
treasurer,  aU  the  monies  collected  and  received  by  bim  as 
such  collector,  excepting  his  own  lawful  fees  accoitling  to 

(a)  9  Vic.  ck.  Se,  MGii  S&  10.  (6)  27tii  secrab-wc  4. 
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tte  faroe  iiil6nt  and  meaoieg  of  the  condition  of  lus  bond; 
but  be  now  alleges  that  the  amouiit  coUeoted  in  school  sec- 
tioQ  No.  8  under  the  by-law  was  not  payable  to  the  plain- 
tiff  as  treasorex,  and  therefore  that  hia  bond  does  not  apply 
li>it. 

It  appears  however  clear  to  me^tbat  all  monies  collected 
for  the  erection  of  school  honsea  ondei  any  by-law  of  the 
District  Milnicipal  Council  were  payable  to  the  district 
tieasarery  who  was  alone  authorized  to  take  security  from 
collectors  for  the  doe  payment  of  monies  collected  for 
public  purposes.  By  the  1st  sub-section  of  sec.  27,  9  Vic. 
ch.  20,  the  secretary  or  treasurer  of  each  school  section  was 
to  receive  all  monies  collected  by  rate  &iff,  or  subscription 
amiNsgst  the  inhabitants ;  and  by  the  3rd  section  it  is  made 
the  doty  of  trustees  to  acquire  and  bold  for  the  corporation 
all  personal  property,  monies,  or  income,  for  common  school 
purposes,  and  to  apply  the  same  according  to  the  terms  of 
acquiring  or  receiving  them.  Under  this  last  section  the 
trustees  would  be  entitled  to  receive  from  the  treasurer  the 
amount  of  any  rate  imposed  for  common  school  purposes, 
whether  for  the  erection  of  school  houses,  the  payment  of 
teachers,  or  any  other  object ;  but  they  had  nothing  to  do 
with  the  collectors  of  such  monies,  and  could  give  them  no 
authority  to  collect,  or  any  acquittance  for  any  amount 
collected. 

The  defendants  also  allege  that  the  roll  under  which  the 
money/  was  collected  was  not  the  roll  of  the  collector  ac- 
cording to  the  statute  ;  or,  in  other  words,  that  the  rate  was 
not  placed  on  the  collector's  roll  by  the  clerk  of  the  peace 
according  to  the  authority  of  the  4th  sub-section  of  section 
27.  It  does  not  appear  to  me  that  this  objection  can  avail 
a  party  who  has  made  use  of  the  roll  as  an  authority,  and 
collected  monies  for  school  purposes,  to  screen  him  from 
paying  it  over  to  the  party  entitled  to  receive  it,  and  to  have 
it  applied  to  its  proper  object.  The  amount  collected  could 
not  be  placed  on  a  roll  previously  given  out  to  the  collector, 
but  it  was  placed  on  another  roll,  which  became  the  collec- 
tor's roll  for  that  specific  purpose,  and  that  was  quite  suffi- 
cient under  the  sub-section  referred  to,  which  says,  that  the 
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rate  (that  is  a  rate  for  the  erection  of  any  school  house,) 
may  be  forthwith  placed  on  the  collector's  rolls — shewing 
that  the  Legislature  contemplated  that  collectors  might  have 
more  than  one  roll ;  if  it  were  not  so,  a  collector  might  at 
any  time  defeat  the  carrying  out  of  a  by-law  for  a  purpose 
similar  to  that  in  the  present  ease,  by  withholding  his  roll 
from  the  clerk  of  the  peace  so  that  he  could  not  place  the 
rate  upon  it ;  besides,  it  could  only  be  a  rate  upbn  a  section 
of  the  whole  township  in  this  case,  and  there  could  be  no 
necessity  to  have  the  roll  of  the  whole  township  for  the 
purpose  of  placing  a  sectional  rate  upon  it. 

As  it  appears  that  the  defendant  Styles  has  collected 
moneys  which  he  has  not  paid  over  as  collector  of  the 
township,  and  the  plaintiff  was  clearly  entitled  to  receive 
the  amount,  I  think  there  is  no  ground  for  setting  aside  the 
verdict,  and  that  plaintiff  is  entitled  to  recover  the  sum 
actually  collected. 

SifLLivAN,  J.,  concurred.  Rule  discharged. 

NoTS.— JUacoKJoy,  C  X,  no(  having  been  prewot  during  the  argument,  gave 
no  judgment. 


Whits  v.  Crawford. 

MUdiredion, 
Where  the  charge  of  the  learned  |ud^e  who  tries  a.  canae  is  calculated  to  make 
an  impression  on  the  jury  prejudicial  to  a  part^,  which  the  evidence  and 
circumstances  do  not  entirely-  warrant,  the  Court  will  grant  a  new  trial  without 
costs,  on  the  ground  of  misdirection. 

Assumpsit  on  the  common  counts.    Plea,  non  assumpsit. 

On  the  trial  of  this  cause  the  principal  witness  for  the 
plaintiff  was  one  Jacob  Shank,  who  swore  that  at  the 
request  of  defendant  he  let  one  Hallock  have  some  lumber : 
that  Hallock  came  to  him  and  told  him  that  he  and 
defendant  had  bought  plaintiff's  lumber :  that  three  or  four 
days  after  this  he  saw  defendant,  who  told  him  that  he  and 
Hallock  had  been  at  plaintiff's  and  had  bought  his  lumber, 
and  that  when  they  tried  to  go  to  his  (Shank's)  mill,  they 
could  not  get  there  because  he  had  shut  up  the  road  :  that 
on  asking  defendant^ how  much  lumber  they  had  bought 
from  plaintiff,  defendant  said  about  S002.  worth,  but  the 
witness  understood  him  it  had  not  been  measured :  that 
three  months  after  the  witness  saw  defendant  and  Hallock 
together  at  Hallock's  house,  and  he  then  enquired  whether 
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the  defeadant  and  Hallock  were  in  partnership,  and  defen- 
dani  said  they  were,  but  they  did  not  wish  people  to  know 
it.     On  cross-examination  this  witness,  on  whose  testimony 
plaiatiflT's  case  wholly  rested,  stated  that  he  sold  Hallock 
some  lumber ;  that  he  offered  Crawford  as  security ;  that 
Hallock  vras  worth  nothing,  and  that  defendant  guaranteed 
the  payment  of  Hallock's  note  to  him :  that  Peter  Brooks 
was  present  when  he  did  so:  that  the  admission  of  defen- 
dant that  he  and  Hallock  were  partners  wis  made  about 
three  months  after  he  got  plaintiff's  lumber — in  July  1S47, 
— and    that  Hallock  and  defendant's  wives  were  present 
when  the  admission  was  made:   that  the  witness  sued 
the  defendant  on  his  guarantee  for  Hallock.    The  witness 
admits  that  he  did  enquire  bqm  Elijah  Miller,  a  brother-in- 
law  of  Hallock,  and  asked  him  if  he  knew  where  Hallock 
was,  as  he  wished  to  write  to  him  to  know  whether  he  and 
defendant  were  partners.    At  first  he  said  he  did  not  know 
whether  this  was  before  or  after  the  conversation  at  Hallock 's, 
bnt  subsequently  he  said  that  it  was  after  Hallock  went 
away :  that  the  witness  could  not  then  prove  the  defendant's 
admission  to  him,  and  thought  if  he  could  get  a  letter  from 
Hallock  stating  the  fact  it  would  be  better.    The  witness 
also  stated  that  he    had  told  Mr.   Buruham,  plaintiff's 
attorney,  of  what  defendant  had  said  at  Hallock's  house  as 
to  his  being  a  partner  of  Hallock,  in  answer  to  an  enquiry 
of  Mr.  B.,  but  that  he  had  told  no  one  before :  that  on 
hearing  from  defendant  that  he  and  Hallock  were  partners 
bat  they  did  not  wish  people  to  know  it,  he  had  said  he 
would  not  tell  if  he  were  not  asked. 

George  Hubbard,  a  witness  for  plaintiff,  stated  that  he 
was  employed  by  Hallock  in  1847  to  forward  lumber  from 
Oawego  for  him :  that  while  engaged  for  Hallock,  one 
Closson  came  to  Oswego  and  attached  the  lumber,  on 
which  witness  came  to  Hallock  to  inform  him  of  the 
seizure,  and  he  was  then  informed  that  the  lumber  was 
Crawford's  under  a  bill  of  sale :  that  he  and  Hallock  went 
to  Crawford's,  and  there  saw  a  bill  of  sale,  executed  in 
Crawford's  favour  in  April  preceding ;  the  witness  could 
not  say  whether  any  of  the  lumber  seized  was  obtained 

2  Y  VOL.  II. 
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from  White  or  not ;  the  bill  of  sale  was  delivered  to  the 
witness,  and  the  lumber  was  afterwards  forwarded  to  Troy 
in  Crawford's  name,  but  the  witness  knew  nothing  about 
defendant  till  after  the  attachment. 

Stephen  Closson,  at  whose  instance  the  lumber  vtbb 
attached  at  Oswego,  proved  that  after  he  attached  the  lumber 
a  compromise  was  entered  into  respecting  it,  but  "with 
whom  he  did  not  say :  that  he  had  been  in  Mr.  Bell's  office 
and  had  heard  defendant  speak  of  this  matter,  and,  from 
what  he  said,  that  he  concluded  the  defendant  had  an 
interest  some  way  or  other  in  the  lumber. 

On  the  defence  Elijah  Miller  proved  that  a  year  after 
Hallock  had  gone  away^  he  met  plaintiff  at  the  Upper 
Canada  Bank :  that  plaintiff  then  asked  him  where  Hallock 
was,  and  said  that  he  wished  to  write  to  him — that  Hallock 
had  re-transferred  the  lumber  to  him  when  he  was  going 
away,  and  he  was  afraid  he  was  going  to  lose  on  it — that 
Closson  had  seized  it  on  the  other  side,  and  this  bad 
delayed  its  going  to  market,  and  he  should  lose  ^1,000  or 
$1,200  on  it — that  he  had  no  other  security  but  the  lumber — 
that  Shank,  who  was  called  as  a  witness  for  plaintiff  and 
proved  a  purchase  of  timber  from  plaintiff  and  an  acknow- 
ledgment of  partnership,  came  to  the  witness  after  Hallock 
had  gone  away,  and  enquired  where  he  was — ^that  be 
wanted  witness  to  write  to  know  from  Hallock  whether  he 
and  defendant  were  in  partnership,  for  if  he  was  that  he 
could  get  his  pay  from  defendant — ^that  he  had  heard  a 
report  of  their  being  partners  but  did  not  know  how  it  was. 

John  B.  Miller,  on  behalf  of  defendant,  proved  that  plaintiff 
asked  him  Hallock's  address ;  said  he  had  not  heard  from 
the  man  the  lumber  was  shipped  to  and  he  wanted  to  hear 
from  Hallock  about  it;4ie  said  nothing  about  defendant 
being  a  partner  of  Hallock's,  or  that  he  had  sold  the  lumber 
to  the  defendant ;  the  witness  understood  from  plaintiff  that 
he  had  sold  to  Hallock  but  heard  nothing  said  aboat  a 
partnership;  Shank  told  this  witness  that  defendant  was 
security  for  Hallock  to  him,  but  did  not  say  that  he  was  a 
partner. 

The  defendant  being  sworn,  distinctly  denied  being  a 
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{MUtner  or  in  any  way  connected  in  business  with  Hallock 

fonher  than  in  going  security  for  him  to  Shank  and  SOL  to 

the  Bank  of  Upper  Canada :  that  he  became  security  to 

Shank  to  oblige  Hallock  ;  and  that  he  had  to  pay  the  Bank 

of  Upper  Canada  the  50/.  before  Hallock  left ;  and  that  he 

never  received  any  of  the  proceeds  of  the  lumber  beyond  the 

amoant  he  had  to  pay  the  Bank :  that  he  never  did  state  at 

Hsllock's,  as  sworn  to  by  Shank,  that  he  was  a  partner  of 

Hallock,  and  that  he  did  not  know  who  had  received  the 

pn)oeeds  at  the  lumber  from  Troy. 

Two  of  defendant's  sons  were  sworn  and  testified  that 
tbey  bad  never  heard  of  the  defendant  being  in  partnership 
with  Hallock. 

The  witness  Hubbard,  being  recalled  for  plaintiff,  stated 
that  the  lumber  having  been  forwarded  to  Messrs.  Grant, 
FVeeman  &  Church  of  Troy,  in  the  name  of  defendant,  he 
subsequently  gave  authority  to  Hallock  to  receive  the 
proceeds  from  them,  but  be  was  not  aware  who  had 
received  the  proceeds. 

On  this  evidence  the  learned  Chief  Justice  told  the  jury 
that  if  they  were  satisfied  the  plaintiff  sold  lumber  to 
Hallock,  of  which  the  evidence  consisted  chiefly  of  admis- 
sions (though  that  fact  seemed  not  to  be  disputed),  and 
were  also  satisfied  of  its  value,  still  there  could  be  no 
reooveiy  against  the  defendant,  unless  they  were  satisfied 
&om  the  evidence  either  that  defendant  made  the  purchase 
throngh  Hallock  upon  an  understanding  between  them* 
selves,  or  was  a  partner  with  Hallock  in  the  transaction  ; 
that  the  evidence  was  strong  to  lead  to  the  belief  that  the 
defendant  had  contrived  with  Hallock  to  get  quantities  of 
iuniber  purchased  here  either  for  himself  alone  or  jointly 
^tb  Hallock  in  such  a  way  as  would  leave  him  liable  to 
HoonOf  iwhile  he  had  taken  measures  to  enable*  himself  at  any 
tiaxe  to  come  in  with  his  bill  of  sale  and  claim  the  whole : 
tkg^  ills  agreeing  to  go  security  to  Shank  for  1002.  (which 
ke  f^ncleavoured  to  get  rid  of  by  paying  SOL)  seemed  to  form 
^uiftufficient  reason  for  his  taking  a  bill  of  sale  which 
'maid  cover  all  the  lumber  got  and  to  be  got,  as  if  it  was 
i^SW^  on  bis  security,  the  fact  being  quite  otherwise,  n» 
tkn  ^-^orn  by  defendant. 
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The  juiy  gave  a  verdict  for  the  plaintiff  and  3901. 
damages.  In  Easter  Term  last,  Bell^  for  defendant^  ob- 
tained a  role  calling  on  the  plaintiff  to  shew  cause  vrhj 
there  should  not  be  a  new  trial,  the  verdict  being  contrary 
to  law  and  evidence  and  the  damages  excessive,  and  for 
misdirection,  and  on  grounds  disclosed  in  affidavits  and 
papers  filed. 

James  Bautton  shewed  cause,  and  contended  that  it  was 
proved  that  defendant  and  Ha  Hock  were  partners  in  lumber 
sold  by  plaintiff  to  Hallock,  and  the  plaintiff  was  therefore 
entitled  to  recover. 

Bdlj  in  reply,  contended  that  there  was  nothing  to  show 
a  general  partnership  at  the  time  the  plaintiff's  timber  was 
bought,  or  a  partnership  as  to  tjie  particular  lumber  of  the 
plaintifi^s :  that  if  they  were  partners,  there  was  no  reason 
why  Hallock  should  not  give  a  bill  of  sale  to  the  defendant : 
that  there  is  nothing  in  the  plaintiff's  affidavits  as  to  the 
delivery  of  any  timber  to  Hallock. 

McLean,  J.,  delivered  the  judgment  of  the  court. 

The  evidence  appears  to  have  made  an  impression  on 
the  mind  of  the  learned  Chief  Justice  unfavourable  to  the 
defendant,  and  the  remarks  made  upon  it,  in  charging  the 
jury,  could  not  fail  to  convey  that  impression  to  the  juiy, 
and  to  a  certain  extent  to  prejudice  the  defendant's  case. 
I  confess  I  am  unable  to  see  anything  in  the  evidence  which 
could  lead  me  to  the  belief  that  there,  had  been  any  contri- 
vance between  the  defendant  and  Hallock  such  as  that  to 
which  the  learned  Chief  Justice  refers. 

The  only  evidence  to  establish  a  joint  purchase  from 
plaintiff  by  defendant  and  Hallock  is  that  of  Shank,  who 
had  himself  some  difficulty  with  defendant  in  reference  to 
a  guarantee  entered  into  by  him  for  Hallock ;  and  the 
evidence  of  the  defendant  expressly  contradicts  that  of 
Shank,  while  the  evidence  of  the  two  Millers  and  his  own 
cross  examination  go  veiy  far  to  shake  the  credit  of  his 
examination  in  chief.  He  admits  that  he  had  enquired 
Hallock's  address  after  he  went  away  in  order  to  write  to 
him  "  to  ascertain  whether  he  and  defendant  were  in  part- 
nership, and  that  he  could  not  then  prove  defendant's 
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admisaion  to  him,  and  he  thonght  if  he  could  get  a  letter 
from  Halloek  stating  the  fact  it  wonid  be  better."    Now, 
so  far  as  this  witness's  own  claim  against  defendant  was 
ooocemed,   there  could  have  been  no  necessity  for  such 
inquiiy,  because  he  says  that  Peter  Brooks  was  present 
wlien  defendant  became  guarantee  forHallock's  undei^ 
taking  ;  and  whether  they  were  partners  or  not,  defendant 
would  be  bound  by  his  guarantee  which  could  be  proved  by 
Brooks.     Then,  if  Shank  was  making  the  enquiry  for  the 
plaintiff,  it  must  have  been  equally  unnecessary,  as  he  could 
himself  then  have  proved  as  well  as  on  this  trial,  if  the  fact 
were  so,  the  acknowledgment  of  the  parties  that  they  had 
bought  plaintiff's  timber,  and  that  they  were  partners,  though 
they  did  not  wish  people  to  know  it.    The  desire  expressed 
by  the  plaintiff  as  well  as  by  his  witness  Shank  to  ascertain 
by  correspondence  with  Halloek  whether  he  and  defendant 
weie  partners,  and  the  declaration  of  the  plaintiff  that 
Hallook  had  re-assigned  the  lumber  to  him  before  going 
away,  appear  to  me  to  go  far  to  establish  that  neither  the 
plaintiff  nor  Shank  were  aware  of  any  partnership  or  con- 
nection between  the  defendant  an^Hallock  in  the  purchase 
of  the  timber  from  plaintiff.    The  circumstance  that  the 
bill  of  sale  given  by  Halloek  to  (defendant  would  cover  all 
the  timber,  when  defendant  was  only  security,  to  Shank 
and  the  Bank  of  Upper  Canada,  appears  to  have  been 
regarded  by  the  learned  Chief  Justice  as  indicating  some 
finndulent  intention  on  the  part  of  the  defendant,  when  in 
het  the  whole  object  of  the  defendant  may  have  been  to 
BocQie  himself  for  the  amount  of  the  liabilities  assumed  by 
him.    It  does  not  appear  that  the  defendant  interfered  in 
any  way  with  the  lumber,  that. any  portion  of  it  was 
delivered  to  him,  or  that  he  took  any  interest  whatever  in 
it    When  the  lumber  was  seized  at  Oswego  he  gave  the 
bill  of  sale  to  Hubbard  but  does  not  appear  to  have  person- 
ally put  forward  any  claiqi  or  to  have  interfered  as  the 
owner  to  get  the  lumber  released ;  and  for  aught  that  appears 
Halloek,  and  Hubbard  who  was  employed  as  his  agent, 
may  have  managed  everything  relating  to  the  lumber  and 
its  being  forwarded  to  Messrs.  Grant,  Freeman  &  Church 
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in  defendant's  name.  Sabseqaently  the  defendant  gftre  an 
order  to  Hallock  to  receive  the  whole  proceeds  of  such 
lumber  as  had  been  forwarded  to  Troy  in  his  name ;  aad.  If 
defendant  was  interested  as  a  partner,  or  as  the  claimant  of 
the  lumber  under  a  bill  of  sale  made,  as  seems  to  be 
imagined,  to  enable  him  to  claim  the  whole,  it  is  scarcely 
probable  that  he  would  have  enabled  Hallock,  as  a  man  of 
no  property,  to  receive  the  whole  of  the  proceeds. 

But,  admitting  for  the  sake  of  argument,  that  the  defeo* 
dam's  liability  to  the  plaintiff  for  timber  delivered  to 
Hallock  was  sufSciently  established,  I  cannot  discover  any 
evidence  to  show  what  quantity  of  lumber  was  delivered  by 
the  plaintiff,  or  at  what  price :  the  only  evidence  at  all 
bearing  on  these  points  is  that  of  Shank,  and  all  that  be 
says  is  that  when  he  enquired  what  quantity  of  lumber  bad 
been  bought  from  plaintiff,  he  was  told  it  was  about  3001. 
worth,  but  he  understood  it  bad  not  been  measured.  Now^ 
it  seems  rather  too  much  to  draw  an  inference  from  this 
that  lumber  to  the  amount  of  300/.  was  actually  delivered 
by  plaintiff  to  Hallock.  There  is  no  evidence  to  show  that 
a  single  board  or  plank  yas  delivered  to  Hallock,  though 
there  is  some  evidence  that  about  a  certain  value  had  been 
bought,  which  value  had^ot  been  ascertained  by  meafiuxe-* 
ment.  Such  evidence  I  consider  wholly  insufficient  to 
charge  the  defendant  with  the  payment  of  a  large  sam  of 
money,  even  if  his  liability  fpr  lumber  sold  by  plaioOiff  to 
Hallock  were  otherwise  established  beyond  a  doubt. 

There  are  affidavits  filed  on  the  part  of  defendant  as  wall 
as  <tf  the  plaintiff,  but  I  do  not  find  that  the  plaintiff  has 
piodnced  any  account  of  lumber  delivered,  or  shewn  ia 
any  way  the  quantity  or  the  price  he  was  to  receive  for  «L 
Without  reference  to  the  affidavits  filed  on  the  part  of  tbe 
defendant,  it  appears  to  me  that  it  would  be  very  nasatisu 
factory  and  unsafe  to  allow  a  verdict  rendered  for  so  large 
an  amount  on  evidence  of  so  in^rfect  a  character  to  atand 
against  this  defendant ;  and,  as  the  charge  of  tbe  learned 
Chief  Justice  seems  to  have  been  calculated  lo  make  an 
impresnon  on  the  jury  very  prejudicial  to  the  defendant^ 
and  such  as  it  appears  to  me  tbe  ciroomstanoes  do  noC 
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entirely  w^arrant,  I  think'  the  new  trial  should  be  witboaft 

oostff,  on  the  ground  of  mis^direction. 

Svi-i.iv AN,  J.,  concurred. 

NoTS. — Macaulat,  G.  J.,  not  ha^g  been  present  ftt  the  argnmoott^gare 
Bojndgmeat. 


TRINITY  TERM,  16th  VICTORIA. 


Present :  Macaulay,  C.  J, 
**        McLean,  J.»  and 
"        Sullivan,  J- 


GoRi:  Bank  v.  Hodok. 

Defendant  being  the  agent  of  pUintiffs,  and  having  receiTed  large  snms  of 
money  as  such  agent,  on  account  of  plaintilfs,  and  haying  deposited  the 

,  &  ai   '         ■ 


mixed  with  Ma  oim  and  other  persons'  moneys,  in  a  safe  in  his 
office,  which  was  broken  into  and  the  money  stolen — a  verdict  haviog  been 
rendered  for  defendant  at  Nisi  Prius, 
MMpmr  Our:  That  there  should  be  anew  trial,  with  costs  to  aMde  the 
event,  on  the  ground  that  it  did  not  appear  with  sufficient  certainty  on  the 
'evidenee  that  there  was  a  sufficient  amount  in  the  safe  at  the  time  of  the 
vobbeiy  to  satisfy  the  plaintiffs'  elaim ;  and  also  on  the  ground  that  the 
plaintiffs  were  entitled  to  nominal  damages  at  all  events  on  the  count  for 
money  lent,  money  paid,  &o.,  to  whieh  there  is  no  answer  on  tiie  record. 

Writ  issued  26th  March  1852. 

Declaration  Srd  April  1652. 

Assumpsit,  2000/.,  for  money  lent,  money  paid,  money 
received  by  defendant  for  the  use  of  the  plaintifl^,  interest 
and  an  account  stated ;  laid  on  the  20th  day  of  March  1858. 

Pleas— 12th  April  1852. 

Ist — ^That  before  arul  after  the  supposed  cause  of  action 
in  the  declaration  mentioned  accrued  to  the  plaintiffs — ^to 
wit,  from  1st  January  1845,  to  Ist  September  1851 — defen- 
dant was  agent  of  plaintiffs  at  St.  Thomas,  in  and  about 
receiving,  having  and  paying  the  moneys  of  plaintiffs  as 
their  agent  there,  and  with  the  knowledge  and  assent  of 
the  plaintiffs  as  such  agent,  at  the  office  of  the  defendant 
there :  and  that,  on  the  10th  April  1851,  he  had  in  his  said 
office,  as  such  agent  of  the  plaintiffs,  the  moneys  in  the 
declaration  mentioned  :  and  the  same  moneys,  on  the  day 
and  year  last  aforesaid,  by  some  person  or  persons  lo 
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defendant  unknown,  were  feloniously  stolen,  taken  and 
carried  away,  from  and  oat  of  the  said  office  of  the  defeo* 
dant ;  by  means  whereof,  and  from  no  other  cause,  and  with- 
on^any  negligence,  carelessness,  or  improper  conduct,  <xc 
want  of  due  care  in  the  defendant,  the  said  moneys  of 
plaintiffs  were  lost  to  the  plaintiffs. — Verification. 

2nd  plea — That  before  and  after  the  supposed  cause  nf 
action  in  the  declaration  mentioned  accrued  to  the  plaintiffs 
— ^10  wit,  from  1st  January  1845  to  1st  September  1861 — 
defendant  was  agent  of  the  plaintiffs  at  St.  Thomas,  in  and 
about  receivings  having  and  paying  the  moneys  of  plaintiflb, 
and  was  accustomed  to  have  and  receive  moneys  as  the 
agent  of  the  plaintiffs  there :  and  with  the  knowledge  and 
assent  of  the  plaintiffs  to  have  and  keep  the  said  moneys  of 
plaintiffs,  as  such  agent,  in  his  office  there :  and  that  on  the 
10th  April  1851  he  had  in  his  said  office,  as  such  agent  of 
the  plaintiffs,  the  moneys  in  the  declaration  mentioned  : 
and  that  on  the  night  of  the  day  last  aforesaid  some  person 
or  persons  to  defendant  unknown  feloniously  broke  and 
entered  the  said  office  of  defendant,  and  feloniously  stole, 
took  and  carried  away  the  said  moneys  of  plaintiffs,  being 
the  moneys  in  the  declaration  mentioned,  then  being  in  the 
office  of  defendant  as  such  agent  of  plaintiffs ;  by  means 
whereof  and  from  no  other  cause,  and  without  any  careless- 
ness, negligence  or  improper  conduct,  or  want  of  due  care 
in  the  defendant,  the  said  moneys  of  plaintiffs  were  wholly 
lost  to  the  plaintiffs. — Verification. 

Replications,  14th  April  1852. 

1.  To  first  plea — That  defendant  of  his  own  wrong,  and 
without  the  cause  by  him  in  the  said  first  plea  alleged, 
broke  his  said  promise  in  the  declaration  mentioned,  in 
manner  and  form  as  plaintiffs  have  in  the  said  declaration 
alleged ;  concluding  to  the  country  and  issue. 

8.  To  second  plea — De  injuria^  in  similar  terms,  and 
issue. 

In  the  particulars  annexed  to  the  replication  the  plaintiffs 
claim  14872.  11^.  1  Id.,  amount  of  moneys  belonging  to  the 
plaintiffs  in  defendant's  hands  on  the  10th  April  1851  and 
interest, — ^relying  on  all  the  counts. 
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The  case  was  tried  before  the  Chief  Justice  of  abe  Com- 
mon Pleas,  at  the  last  assizes,  bolden  at  London,  in  and 
for  tbe  united  Counties  of  Middlesex  and  Elgin. 

The  defendant's  counsel  claimed  the  right  to  begin,  which 
was  opposed  by  the  plainitiiiB'  counsel,  who  Was  allowed  to 
begin. 

The  plaintiffs'  case  in  chief  consisted  in  tire  production 
and  proof  by  Mr.  Stevens,  the  plaintiffs'  cashier  at  Hamil* 
ton,  of  an  account  rendered  by  tbe  defendant  to  the  10th 
April  1851,  shewing  a  balance  in  the  plaintiffs'  favour  of 
14871.  lU.  lid. 

In  support  of  the  pleas  the  defendant  gave  evidence  to 

Aew  that  formerly  Mr.  Hoper  and  the  defendant  -^ere 

agents  of  the  plaintiffs  at  St.  Thomas,  but  thsit  upon  Mr. 

Hoper  leaving  that  place,  the  defendant  continued  sole 

agent ;  his  business  as  such,  being  to  receive  payment  of 

promissory  notes  due  to  the*  plaintiffs  and  by  them  sent  for 

collection,  and 'to  keep  their  nbtes  iti  circulation  :  that  the 

moneys  belonging  to  the  plaintiffs  were  kept  in  an  iron 

lock-up  safe,  provided  by  the  defendant  and  kept  in  his 

office.      Much  evidence  was  given  to  shew  that  on  the 

night  of  the  10th  April  1851,  a  burglary  had  been  committed 

in  the  house  of  tbe  ddendant,  the  safe  been  opened  and 

tbe  principal  contents  stolen  therefrom.    It  is  not  necessary 

tOBta^  such  evidence  at  length,  because  at  the  close  of  the 

case  the  plaintiffs'  counsel  admitted  that  that  part  of  tbe 

defence  was  satisfactorily  established,  and  rested  the  case 

on  car^elessness  and  negligence  in  the  safe  keeping  of  tbe 

money,  the  mixing  of  the  plaintiffs'  and  defendant's  own 

funds,  and  on  the  unsatisfactory  nature  of  the  evidence  to 

prove  that  the  sum  in  question  was  actually  in  the  safe  and 

stolen  therefrom.  He  also  claimed  nominal  damages,  at  all 

events,  on  the  aground  that  the  declaration  was  for  2000/., 

the  pleas  to  the  whole  declaration  and  tbe  defence  only 

extended  to  14872.  lU.  lid.    Upon  the  question  of  negli* 

gence.,  the  learned  Chief  Justice  expressed  bis  opinion  that 

it  was  not  proved,  and  overruled  the  cledm  to  nominal 

damages  on  the  ground  suggested,    but  left  tbe  main 

question  remaining  to  the  jury — namely,  whether  tbey 

2  z  voii.  II. 
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were  salisfed^  all,  or  any  peition  at  the  balance  admitted 
to  be  due  the  plaintiff%  was  leall;  in'  the  safe  al  the  time  of 
the  alleged  robbefj,  assuming  a  lobbeiy  to  have  t^^n  place. 

The  aceoonts  between  the  pkdnliffs  and  defendant,  a» 
lendeved  by  the  defendant^  from  let  Ftebraaiy  1851  to  the 
10th  April  1861,  were  pat  in,  and  the  defendant  wa» 
examined  en  his  own  bdbalf  at  gieat  length,  mspecting  the 
acoonnts,  his  niode  of  keeping  diem,  and  d  tbking  can  q£ 
and  dealii^  with,  the  fmids  of  the  pkinlife,  m  ecdtr  tor 
shew  that  the  balance  elainwd  kt  this  aotion  oagbc  te  have 
been  and  was  in  the  safe  and  stolen  theiefiroBBk 

He  lepiesented  that  the  naaal  ooome  wae  to^  mnder 
monthly  aoeouots  te  the  plaintifie.  The  aeeoaol  te  1st 
Minch  18SI  shewsed  a  bdanee  in  ddendanl?b  haade  eC 
4S46/.  IIsa  8d.,  made  np  as  lollQwe : 

DiMbvGoreBsok  ageiiey.^. » ^  386    5  # 

Gore  Bank  ncdes. ..«.^ 3628    0  0 

Other         do ,..      195  10  0 

Gold  and  silver 36  16  3 

MSUS  u    a 

The  accounts  to  IttApril  shewed  in  defendant's  handaje2232  14    4 

And  to  10th  April  ti^isarfflifaeefai. ...MUSn  11  lil 

That  it  was  the  cnstom  to  oonnt  the  money  monthly  to*  see 
that  there  was  enough  in  hand  to  cover  die  plaiafiff^ 
balance.  The  defendant  alleged  that  he  connted  the  money 
abont  the  Ist  of  April,  bnt  the  cashier  of  the  Baidi  saad 
defendant  admitted  to  him,  on  the  Sid  of  May,  that  he  had 
not  connted  it  on  the  Shit  March,  nor  till  after  the  robbeiy ; 
this  however  the  dfefendtmt  denied. 

The  defendant  said  that  by  eompntation  14171  8§<  M. 
was  taken,  and  6Si.  Ts.  ScT.  left :  that  he  afterwards  paid 
be  ^laiatiffs  502.  and  202:  8s.  9d.:a70i:  8s.  9d.  which 
reduced  their  claim  to  1417/:  $$.  f  A,  the  amoont  soleni 
as  ascertained  by  computation,  and,  as  defendant  said 
be  verily  believed,  estimating  the  sum  to  consist  of 
1200L  in  Gore  Bank  notes  and  2  IOC  notes  of  odier  ba»ks% 
He  said  he  had  paid  SOOL  the  day  beibre  the  robbeiy  to  a 
person  who  had  plaintiflb'  letter  of  credit  upon  him  ior 
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lOOOL,  ^  of  whidi  he  tmgU  have  feoehrei  almee  ImuI  he 
dheived  it ;  mad  that  he  abo  paid  aaolber  ponoo  362.  10a. 
The  aeooaat  lendeied  dMS  not  menlion  the  last  san^  but 
cihargca  4he  plaintiffii  with  iSOL  to  Iio4ge  &  Co.,  on  aocoaat 
•f  BottharMin  &  Ca.<m  the  10th  April  next,  after  the  6002. 
above  ineationed. 

The  defendant  could  only  shew  the  extent  of  the  loss  by 
iBAklog  up  inm  hie  books  what  sivb  •ought  to  ha]re  been  in 
handy  aided  by  Us  esfHession  of  belief  that  it  was  there. 

lo  the  -oouree  of  bis  examination  he  stated  that  he  had 
privitle  traeeaotioBsef  hsonDwiog  andleoding,  aodof  receiv- 
iog  and  fMiyiag  moneys,  wjlh  various  iadividaak,  indepen- 
dent ef  the  plaintiffs,  and  prodnoed  a  loqgh  balance  sheet 
laicea  6om  his  ledger  of  same  dne  iy  and  to  bim-^the 
fionner  being  21801  8$.  4d.  and  the  latter  2077/.  9^.  7d.» 
leaving  a  balance  against  him  of  42/.  IS».  9d.  which  he 
bad  in  the  first  instance  retained  from  the  63/.  7«.  6d.  left 
io  the  safe  after  the  robbeiy,  paying  the  plaintiffs  only  20/. 
8t.  9<l.ef  that  smn  in  the  firot  instance,  bnt  afterwards  allow- 
ing it  in  a  mim^50L  paid  to  them,  the  effect  of  which  was 
U^  overpay  it  by  7L  Is.  Sd.  He  stated  that  various  private 
4ebt0  of  his  had  been  paid  or  satisfied  since  the  loss,  upon 
aome  of  which  he  was  xdose^  examined. 

With  respect  to  the  confusion  in  mixing  of  funds,  he  said 
ahat  be  kept  the  'Cash  mixed  together ;  again,  that  in  pay- 
ing out  moneys  (alleged  to  be  his  own)  in  private  transao- 
itioaa-4.  e.  inaconnected  with  the  ^^genqr-^he  took  the 
nMoey  out  of  the  safe  where  all  the  moneys  were ;  agaia« 
that  be  had  not  accommodation  to  keep  the  plaintiffs'  funds 
and  his  own  sepante,  that  il  was  possible,  but  not  done. 

There  was  evidence  in  reply  that,  on  the  day  after  the 
attegsd  loss  the  defendant  had  expieased  his  opinion  that 
iram  IQQOI.  to  1200/,  of  the  plaintiffs'  money  had  been 
taken,  and  that  sevend  sums  cf  money  belonging  to  indi- 
yidwds,  whom  he  mentioned,  who  had  depcpited  the  same 
with  the  defendant  {not  as  agent  of  the  plainlifis)  had  been 
abo  taken;  that  he  bad  asked  questions  respecting  his 
liability  to  the  plaintiiGi  and  their  liability  to  the  persona 
who  bad  made  the  deposits  with  defendant 
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The  defendant  explained  thiB,  so  far  as  he  admitted  the 
remarks  imputed  to  him  (but  denying  some  of  them),  by 
stating  that  it  was  mere  conjecture,  without  previous  refeiv 
ence  to  his  books,  and  that  when  he  afterwards  examined 
them,  he  found  the  true  state  of  the  accounts  and  losses  as 
he  alleged  at  the  trial. 

Expressing  doubts  whether  the  way  in  which  the  defea- 
dant  had  kept  the  moneys  did  not  render  him  liaUe  for  the 
whole,  none  being  kept  separated  as  the  plaintiffs'  and  dis- 
tinct from  bis  own  funds,  so  as  to  preserve  ifs  identity,  it 
was  finally  left  to  the  jury  on  the  question  whether  they  were 
satisfied  that  the  balance  claimed  by  the  plaintiffs  and 
admitted  by  the  defendant,  was  in  fact  in  the  safe  on  the 
night  of  the  ibth  April,  and  if  not,  to  find  for  the  plaintiffil 
to  whatever  amount  they  were  not  thoroughly  satisfied  the 
money  was  there. 

They  found  for  the  defendant. 

During  last  term  Beecher^  of  counsel  for  the  plaintiffs, 
obtained  a  rule  to  shew  cause  why  said  verdict  should  not 
be  set  aside  without  costs,  on  the  grounds  that  it  was 
contrary  to  law  and  evidence,  and  for  misdirection,  and  for 
the  reception  of  improper  evidence,  and  that  under  the 
pleadings,  the  plaintiffs  were  entitled  to  nominal  damages 
at  all  events. 

John  WUsotij  for  defendant,  ^shewed  cause  in  the  same 
term,  and  contended — 

1.  That  the  verdict  was  not  contrary  to  law  :  that  it  all 
depended  upon  the  fact  of  the  loss  of  the  money :  that  it  was 
not  proved  to  have  been  all  mixed  with  defendant's  ftinds, 
and  if  it  was,  that  however  it  might  render  all  the  moneys 
so  mixed  the  property  of  the  plaintiffs,  it  did  not  depfrive 
them  of  any,  and  that  if  the  amount  was  there,  it  was 
enough :  that  as  an  agent,  such  as  defendant  was,  he  was 
a  bailee  of  the  moneys  received,  and  only  bound  to  take 
due  care  theieof,  and  not  responsible  for  loss  by  theft. — 
Story  on  Agency,  149,  181,  187 ;  Jones'  Reports,  567. 

2nd.  That  the  verdict  was  not  contraiy  to  evidence,  being 
folly  warmnted  by  the  statements  of  the  defendant,  sup- 
ported as  it  was  by  his  books,  accounts  and  other  evidence : 


•    ( 
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^  what  he  stated  the  day  after  the  loss,  and  before  refer- 
^^  to  his  books^  was  mere  conjecture,  and  susceptible  of 
*^*°S  corrected  upon  farther  and  better  informatioa  than 
^^^  memory :  that  the  defendant  lending  and  borrowing 
^^^^ys,  and  carrying  on  independent  private  dealings, 
'^^Wing  moneys  in  deposit  on  his  own  private  account,  &c., 
^fe  only  circumstances  for  the  consideration  of  the  jury, 
^'^  ^^termining  how  far  the  defendant  had  shewn  to  their 
^^faction  that  the  amount  due  to  the  plaintiffs  was  really 
^  the  safe  and  stolen  upon  the  night  of  the  burglary.  * 

^fd.  That  there  was  sufficient  evidence  of  due  care  in 

we  custody  and  keeping  of  the  money,  which  was  the 

^J^^on  raised  on  the  pleadings,  not  whether  defendant 

^%d  due  care  and  diligence  in  keeping  his  books  and 
■"^^^Uta,  and  therefore  no  misdirection  on  that  head. 

4lVl.  That  evidence  was  not  improperly  received ;  the 
^Ungof  the  Chief  Justice  of  the  Common  Pleas  as  to  the 
^{endant's  habit:)  of  care  and  watchfulness,  &c.,  in  locking 
up  and  securing  his  premises  being  admissible,  and  some 
evidence  of  general  character  for  prudence,  circumspection, 
fcc,  irrespective  of  his  acts  of  vigilance,  &c.,  not  being 
ruled  admissible. 

5th.  That  the  plaintiffs  were  not  entitled  to  nominal 
damages,  either  on  the  ground  taken  at  Nisi  Prius — namely, 
the  excess  of  the  amount  laid  in  the  declaration  as  com* 
pared  with  the  amount  proved ;  or  that  taken  on  moving 
this  inle — namely,  that  the  pleas  are  to  the  whole  declara* 
tioD,  and  yet  are  inapplicable  to  those  portions  of  it  which 
relate  to  moneys  lent,  paid,  interest,  and  an  account  stated  ; 
mid  in  short  not  to  any,  except  money  had  and  received,  the 
amount  of  which  ought  to  have  been  separately  mentioned 
IB  the  pleas  setting  up  bailment  and  larceny  as  a  defence  : 
that  the  plaintiffs  proved  no  damages,  except  for  money  had 
and  received,  and  were  not  entitled  to  nominal  damages 
upon  each  item  of  the  demand  in  the  declaration,  in  addic- 
tion to  what  they  proved,  and  that  the  defence  met  the  case 
as  proved  by  the  defendant  at  the  trial. 

6th.  That  it  was  for  the  jury  on  the  whole  evidence  to 
decide  upon  the  facts,  and  whether  the  moneys  oS  the 
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plaintills  were  «tolefi  or  not,  na  pleaded  :  that  Che 
invoWe  both  character  and  crime,  irrespective  of  the  ques- 
tion whether  there  was  a  borgiary  in  reality,  or  whether  it 
Was  merely  simulated,  knowingly  and  voluntarily  per* 
mitted :  that  it  involved  the  question  whether  the  defendaflt 
bad  kept  the  plaintifis'  funds  faithfully,  or  misapplied  iheoi ; 
in  short,  whether  he  had  been  guilty  of  embenslement;  also 
whether  be  had  been  guilty  of  perjury  or  not,  in  affiiming 
as  a  witness  at  the  triid  that  the  money  was  there ;  and  that 
being  virtnally  acquitted  and  exonerated  by  the  veidict,  cms 
sufficient  legal  evidence,  it  was  not  a  case  in  which  a  nt^w 
trial  should  be  granted,  even  if  the  verdict  is  not  satisfiictoiy, 
unless  indeed  upon  some  ground  strictly  of  exception,  in 
point  of  law. 

Macaulat,  C.  J. — This  case  presents  the  question,  under 
what  circumstances  the  loss  of  money  by  boi^Iary  and 
larceny  excuses'  the  agent,  and  whether  Ae  pleadings  and 
qvidence  support  such  a  defence.  With  referenee  to  these 
points  it  may  be  remarked,  that  a  distinction  is  taken  in  tke 
books  between  money  and  other  personal  pn^rty^  owii^ 
to  the  impmcticabiiity  of  tracing  current  money  like  goods 
and  chattels.  Money  is  described  as  specie,  or  o<Ha,  mad 
money  of  account,  and  when  money  is  said  to  have  no  ear- 
mark, and  therefore  not  to  be  disting  uishableor  tncoBiAe^ 
specie  or  coin  is  meant  which  having  beeome  conent  (s) 
or  intermixed  with  other  similar  moneys,  eannot  be  ideoti* 
fied  while  in  the  hands  of  the  agent,  at  receiver,  or  be  iiaoed 
in  the  possession  (Mothers  to  whom  it  may  have  bees  tna^ 
fened— 4w,  for  example,  after  having  been  nuixed  sp  villi 
his  own  funds  of  a  like  description,  or  being  paid  into  has 
bankei^s  to  his  own  credit.  In  such  events  the  mosey 
originally  received  is  looked  upon  as  changed  in  point  ^ 
property,  and  converted  into  money  of  aeooami,  the  agent's 
character  of  a  (quasi)  bailee  ceases,  and  he  becomes  either 
liable  in  trover,  or  indebted  to  his  principal  for  sueh  a  swa 
of  money  genemliy.  The  distinction  is  important  to  be 
observed  between  coins,  bank  notes  and  other  esneot 
mosey,  that  can  be  identified  in  specie  in  the  agent's  bssds, 

*      '"'  (a)  IBxmibl, 
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Br  hands,  or  fraced.toolber  (woperiy  into  wbiob  he 
ha.^e  Uansferred  or  ebanged  them;  and  money  as  a 
debt  for  money  bad  and  receiyedi  and  for  which  he 
i»  liable  to  account;  so  also  between  moneys  upon  the 
ipt  of  which  the  law  implies  a  promise  to  pay  upon 
by  reason  of  tbe  receiver's  duty  to  pay  the  same 
inuiMdialely  without  any  special  request  (a),  and  moneys 
leoeiwed  finr  special  purposes,  ok  to  be  dealt  with  in  tbe 
yroaecation  of  a  special  agency,  and  to  be  retained  until  so 
applied,  or  until  payment  or  an  account  thereof  should  be 
demanded^  ia  which  event  the  contract  ot  understanding 
besag  of  a  special  natuie,  and  the  promise  express,  no 
^would  arise  to  pay  {orlbwith  without  re<]piest ;  no  pio- 
to  pay  on  request  would  be  iro{died  by  law,  and  a 
speeial  request  wodki  become  necessaiy  toconveft  the  lela- 
lioa  ct  {MtBcipal  and  agent  into  that  of  debtor  and  creditor. 
Tito  diatkietaoft  is  further  to.be  observed  between  pecu- 
wiagy  transactions  i»  which  the  agent  receives  coin  or 
enmntgOiaiiey,.  and  tbeea  in  which  tbe  money  is  received 
in  aHXsonat^  throngb  Ae  Biedium  of  biUa  ol  exchange,  be. 
For  the  fonner^  he  may  be  liaUe  to  account  in  speciei,  or 
aaly  aa  Isv  money  of  account  acoNrding  to  circumstances ; 
for  the  latter,  he  can  only  become  liable  for  money  of 
nnaooBt.    So  tins  natuie  of  the  diffeient  remedies  at  law  for 
iha  laooveiv  c^  moneys  received  by  an  agent  for  his  prin- 
eifpal   aw  important  to  be  noticed-^as  detinue,  trover, 
aeoosmt,  and  debt  or  asanmpsit^also  (in  reference  to  such 
lemcfttes)  the  pieaa  that  may  be  apfJicable  and  which  are 
te^lie  distingaished  as  pleas  in  denial,  in  excuse  or  in  dia- 
chatge,  and  mmmg  others,  fdea  of  the  Statute  of  Limitations, 
mti  ik  tender  post  diem,  in  cases  of  simple  contract  or  actioos 
fi»r  simple  money  demands,  and  tbe  principles  on  which  they 
lesl,  inaamuch  as  they  afford  testa  more  or  less  available  in 
detmnining  tbe  manner  and  form  in  which  the  lose  of 
money  by  robbery  or  thell  should  be  pleaded,  and  whether 
at  Ilia  time  of  sueh  loss  such  money  was  the  prope/ijf  and 
at  the  risk  of  tbe  priocipai  oe  of  the  agent. 

(a)  11  M.&  W.  288. 
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la  detiaae  some  specific  article  of  personal  properQr  is 
demanded,  and  it  may  be  brought  for  money  in  specie 
when  the  specific  coin,  or  bank  notes,  &c.,  can  be  particti* 
larized  and  described  in  the  declaration,  bat  not  otherwise, 
and  it  is  manifestly  inapplicable  to  a  demand  for  mere 
money  of  account. 

In  tiover,  the  specificpropcr/y,  whether  goods  and  chattels, 
or  coin,  &c.,  must  be  stated  in  the  declaration,  and  is 
treated  as  wrongfully  converted,  and  the  actioa  is  for 
damages  as  a  compensation. 

Account,  debt  and  assumpsit,  are  appropriate  remedies, 
not  for  the  recovery  of  the  specific  money,  but  for  money 
had  and  received  generally,  embracdng  money  of  account 
as  well  as  moneys  received  in  specie,  and  are  therefore 
more  comprehensive  remedies  than  detinue  or  trover. 

Like  trover,  they  admit  the  property  in  the  money  received 
to  be  changed,  or  to  belong  to  the  agent,  and  seek  only  the 
sum  or  amount  in  damages,  and  which  may  be  paid  in 
any  current  money  of  equivalent  value  that  can  be  legally 
tendered.  In  Jackson  v.  Anderson,  4  Taut.  24 ;  and  Osten 
V.  Butter,  5  B.  &  A.  652 ;  and  D.  S(  K.  282— the  distinction 
between  trover  for  specific  coins,  &c.,  and  assumpsit  for 
money  had  and  received  is  shewn. 

In  ordinary  agency  transactions  the  agent  is  looked  upon 
as  only  liable  to  account  for  what  I  call  money  of  account, 
as  distinguished  from  any  specific  coins  or  other  current 
money  he  may  have  actually  received ;  he  is  not  e^xpected 
to  pay  over  the  identical  money,  but  becomes  indebted  in  a 
sum  equal  to  the  amount ;  but  it  is  otherwise  in  the  case 
of  servants,  clerks  and  others,  who,  by  fraudulently  misap- 
plying the  moneys  received,  may  be  guilty  of  embezzle- 
ment, &c. ;  and  there  may  be  special  agencies  wherein  the 
agent  receives  the  moneys  from  or  for  the  principal,  to  hold 
in  the  nature  of  a  bailee  until  applied  to  the  special  objects 
or  purposes  for  which  it  was  entrusted  to  him.  In  such 
transactions  he  is  not  at  liberty  to  treat  the  specific  money 
as  his  own,  but  should  keep  it,  subject  to  the  order  of  the 
owner,  or  dispose  of  it  only  in  accordance  with  the 
authority  specially  given  to  him ;  and  it  is  his  duty  to  be  at 
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all  limes  prepaTcd  to  pay  it  over  apon  demaodi  in  the 
absenoe  of  any  specific  appropriation  or  peculiar  duty  or 
direction  in  relation  thereto.  One  test,  whether  the  pro- 
peity  in  money  was  in  the  principal  or  agent,  may  be  by 
tbe  agent's  liid>iii^  to  pay  interest  on  the  amount  as  a  debt 
doe  faj  him  (a). 

Pleas  of  the  Statute  of  Limitations  and  of  tender  after  the 
day  are  not  properly  in  denial,  excuse  or  discharge ;  th^ 
finrt  18  a  bar  by  statute,  and  the  last  is  said  to  be  an 
anomaly,  confessing  (as  both  do)  the  cause  of  action,  and 
yet  not  technically  aToiding  it ;  there  is  this  peculiarity  too, 
that  a  tender  may  be  made  although  the  Statute  of  Limita- 
tione  ie  running,  as  upon  promises  implied  upon  executed 
eoaaiderations^  &c.,  to  pay  the  money  upon  request :  the 
statute  rans  from  the  time  the  debt,  duty  or  promise  to  pay, 
aoeraes,  but  a  tender  is  admissible  at  any  time  before  an 
actual  request  made  expressly  or  impliedly  by  law,  in  the 
bringing  of  actions— Poole  v.  Tumbridge,  8  M .  &  W.  223 ; 
thougb  not  after  a  positive  request,  express  or  implied. 
Farther,  the  Statute  uf  Limitations,  when  the  time  has 
expired,  bare  the  action,  but  the  plea  of  tender  pa$t  diem  is 
only  in  bar  of  damages  iiftra  the  sum  tendered ;  which 
sum  ie,  with  the  plea,  brought  or  paid  into  court  for  the 
plaintiff's  ose.^Poole  v.  Tumteidge,  2  M.  ft  W.  223. 

When  the  promise  to  pay  upon  request  is  implied  by  law 
(as  upon  executed  consideratiotis,  ftc.)  no  other  promise 
eau  be  substituted  or  superadded,  and  no  special  request  is 
necessary,  the  bringing  of  the  action  being  a  suificient 
request  in  law ;  but  when  the  promise  is  special,  none  can 
be  implied,  and  it  forms  part  d  the  contract,  as  when  the 
party  aadertakes  to  pay  only  upon  demand,  or  to  pay  a 
oollatefal  sum  on  request,  &c.  There  a  special  request 
must  precede  the  action ;  the  demand  and  di^fault  there- 
upon, and  not  the  promise,  creates  the  debt,  and  a  perfect 
right  of  action  does  not  vest  until  such  demand  be  made. 

When  a  debt  is  due  and  payable,  and  there  has  been  a 
default  or  a  breach  of  the  promise  to  pay,  whether  express 

(a)  Stat  7  Wm.  IV.,  di.  8,  sees.  10,  20;  Walker  r.  Oozurtsble,  1  B.  S;  P. 
806 ;  BebenuJes  y.  Fuller,  2  Gam.  426 ;  Hicks  t.  Mareco,  6  C.  &  P.  498 ; 
FraUing  t.  Schroeder,  2  Bing.  N.  S.  77. 

S  A  VOL.  n. 
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or  implied,  a  vested  right  of  action  accraes,  and  pleas  of 
subsequent  matter  of  defence  are  in  discharge ;  when  there 
has  been  no  promise  or  contract,  or  no  breach  thereof,  the 
pleas  may  be  in  denial  generally  or  partially,  as  in  denial 
of  a  special  request,  when  it  appears  necessary  on  the  fa<^ 
of  the  declaration  and  is  averred ;  or  they  may  be  of  affirma- 
tive matter,  as  performance,  &c.,  or  in  excuse  of  non-per- 
formance. 

As  to  the  circumstances  under  which  robbery,  burglary 
or  larceny,  constitute  a  defence,  it  will,  I  think,  depend 
upon  the  consideration  whether  the  agent  was  a  bailee  of 
the  money,  holding  and  keeping  it  in  specie  for  the  prin- 
cipal as  his  property^  or  was  merely  indebted  for  so  much 
money  had  and  received,  and  for  which  detinue  or  trover 
would  not  lie,  but  only  account,  debt  or  assumpsit. — 
Jackson  v.  Anderson,  4  Taunt.  24  ;   Storey  on  Bailments, 
sees.  25,  26,  28,  37,  39  ;    1  Roll.  Ab.  124,  pL  N.  15  ; 
Co.  Lit.  89 ;  4  Co.  84 ;   Sonthcotes  case,  Cro.  EL  815 ; 
Morly  v.  Morly,  2  Ch.  Ca.  2  ;  Woodliifes'  case.  Moor.  462  ; 
and  ib.  96,  394;  Coggs  v.  Bernard,  2  Ld.  Raymond,  916; 
Buckmyr  v.  Darnall,  ib.  1087 ;  2  Lev.  2 ;  2  Keb,  761,  779, 
830;  Vire  v.  Smith,  1  Vent.  121 ;  Parkins  v.  Woolla8ton,6 
Mod.  139 ;  Miller  v.  Race,  1  Bur.  452  ;  Jones  v.  Lewis,  2 
Vez.  &  Sr.  266 ;  Rock  v.  Hart,  1 1  Vez.  61 ;  Wren  v.  Kenton, 
ib.  382  ;  Finucame  v.  Small,  1  Esp.  N.  P.  C.  315 ;  Clark 
V.  Earnshaw,  6ow.  30  ;  Nelson  v.  Mcintosh,  3  Star.  237  ; 
Adams  v.  Longman,  2  A.  &  E.  256 ;  White  v.  Stump,  4 
N.  &  M.  470  ;  Chitty  Jr.  Forms,  p.  218;  Rob.  Entries,  23, 
123  Forms  of  Pleas ;  1  Vin.  Ab.,  Account  N.  15,  C.  3 ;  2 
Yin.  Ab.,  Action  on  the  Case,  M.  C.  (2) ;  Vin.  Ab.,  Money 
A.  B. ;  Bro.  Accompt.,  pi.  69 ;  Com.  Dig.  Accompt.  A.  4, 
E.  6,  No.  10.     The  rule  of  law  is  well  expressed  by  Lord 
Ellenborough  in  Williams  v.  Everett,  14  East.  593,  where 
he  says,  that  in  all  cases  of  specific  property  lost  in  the 
hands  of  an  agent,  when  the  agent  is  not  himself  responsible 
for  the  cause  of  the  loss,  the  liability  to  bear  the  loss  is  the 
teat  and  consequence  of  being  proprietor  as  the  principal  of 
such  an  agent — And  see  Bartlett  v.  Dimond,  14  M.  &  W.  52. 

It  is  also  further  material  to  such  defence,  that  the  money 
received  should  be  kept  separate  and  unmixed  with  other 
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similar  moneys  that  might  destroy  its  identity,  for  if  a 
bailee  or  agent  wrongfally  converts  or  disposes  of  money 
to  his  own  use,  or  so  mingles  it  with  his  own  funds  that  it 
cannot  be  separated  and  distinguished,  it  is  at  his  risk,  in 
ease  of  loss  by  theft,  fire  or  otherwise ;  what  will  amount  to 
such  a  bailment  or  custody  of  the  money  in  specie,  as  the 
property  of  the  principal,  as  will  render  the  risk  his,  or  what 
to  such  a  confusion  of  the  funds  as  to  shift  it  upon  the  agent, 
must  of  course  always  depend  upon  the  circumstances  of 
the  case  under  the  pleadings  and  issues  joined  and  the 
facts  prored  in  evidence  at  the  trial. — Yin.  Ab.  Property, 
E.  5  (4),  6  (4),  7,8 ;  Douglass  v.  Kendall,  1  BuL  95  ;  2  Bui. 
3»8  ;  Cio.  Ja.  204,  366  ;  Hill  v.  Hawkes,  1  Roll.  Rep.  1 ; 
S.  C.  ib.  45;  Colwill  v.  Reeves,  2  Camp.  576  ;  2  Bl.  Com. 
405,  S.  7  ;  2  Stephens'  Com.  85 ;  Cow.  197,  200 ;  2  S.  &  J. 
33  ;  2  Kent's  Com.  297  ;  Howard  v.  Jemmet,  3  Bur.  1369  ; 
Comforth  v.  Rivett,  2  M.  &  S.  510 ;  Thompson  v.  Giles,  2  B. 
&  C.  426  ;  Rex  v.  Egginton,  1  T.  R.  370 ;  15  Yez.  436,  439, 
440,  442  ;  11  Vez.  60,  61 ;  Pott  v.  Clegg,  16  M.  &  W.  321 ; 
1  Phil.  399 ;  Foley  v.  Hill,  2  House  of  Lord's  cases,  28 ;  1 1 
Bevan,  546  ;  Watts  v.  Christie,  13  Ju.  345  ;  1  Mer.  541, 568; 
Sims  V.  Bond,  5  B.  &  Adol.  389.  In  Robinson  v.  Ward,  2  C. 
&  P.  59;  S.  C.  1  R.  &  M.  274,  Abbott,  C.  J.,  said:  ''If  a 
person  having  the  money  mixes  it  with  his  own,  he  thereby 
makes  himself  personally  debtor  to  the  estate  ;  it  would  be 
no  longer  ear-marked." 

In  Wien  v.  Kinton,  11  Vez.  377,  382,  Lord  Eldon  said  : 
''  If  this  person  so  dealt  with  the  money  received  by  him  in 
trust  that  if  solvency  (of  his  banker)  continued,  the  property 
was  to  be  his  own,  but  if  insolvency  happened,  part  of  the 
account  was  to  be  that  of  the  trust  estate,  and  the  dealing 
was  such  that  until  the  account  was  taken  in  a  court  of 
equity  it  could  not  be  ascertained  how  much  belonged  to 
him  and  how  much  to  the  trust  estate,  it  would  be  most 
dangerous  to  hold  that  the  loss  should  fall  upon  the  trust 
estate."  In  Taylor  v.  Plumer,  3  M.  &  S.  574, 576,  Lord 
EUenborough,  C.  J.,  after  remarking  that  any  abuse  of  trust 
could  confer  no  right  on  the  agent,  observed  that  the  right 
of  the  prineipal  only  ceased  when  the  means  of  ascertain- 
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men!  failed,  whiob  was  the  case  when  the  subject 
turned  into  money,  and  mixed  and  confounded  in  a  general 
mass  of  the  same  description;  that  the  difficulty  which 
arises  in  such  a  case  is  a  difficulty  of  &ct  and  not  of  law, 
and  the  dictum  that  money  has  no  ear-mark  must  be  under* 
stood  in  the  same  way — that  is,  as  predicated  only  of  an 
undivided  and  undistinguishable  mass  of  current  moaey. — 
See  also  1  Rose  342,  1S43 ;  Pease  v.  Baldwin,  19  Yea.  05. 

It  has  been  already  observed  that  money  received  by  an 
agent  may  be  payable  to  his  principal  forthwith  (when  the 
law  raises  the  promise  to  pay  it  upon  request),  or  to  be  kepi 
in  hand,  subject  to  order  and  until  demanded  specially.  lo 
both  cases,  when  the  money  received  is  in  coin  or  specie, 
it  is  ostensibly  the  pmperty  of  the  principal,  and  the  duty 
of  the  agent  in  strictness  is  to  pay  the  same  money;  and 
so  long  as  the  promise  to  pay  that  money  is  susceptible  of 
performance  and  remains  unbroken  the  loss  thereof  by 
robbery,  &c.,  seems  a  valid  defence  before  auditcM'S  taking 
the  accounts  in  actions  of  account,  or  by  plea  and  as  evi- 
dence before  a  jury  in  actions  of  debt  or  assnmpnl  for 
money  had  and  received.  It  appears  to  me  that  a  plea 
shewing  the  money  lost  to  be  the  property  of  the  principal, 
and  held  by  the  agent  upon  a  special  understanding  that 
payment  was  to  be  demanded,  and  that  before  any  demand 
it  was  stolen,  without  negligence.  Ice,  would  be  good  in 
substance  in  an  action  for  money  had  and  received,  was 
possibly  objectionable,  as  being  an  informal  or  argumen- 
tative denied  of  the  debt  or  cause  of  action,  or  of  the  general 
request  laid  in  the  declaration,  or  as  amounting  to  a  denial 
of  a  special  request  of  it,  appeared  neeessaiy  and  was 
averred  therein  ;  or  if  ft  did  not  appear,  but  was  shewn  by 
plea  to  be  necessary,  or  as  pleading  the  loss  of  specific 
moneys,  without  describing  or  enmnevating  them,  in 
answer  to  a  declaration  for  money  had  and  reoeived  gen- 
erally. 

Also,  that  by  analogy,  the  pleas  of  tender  after  the  debt 
had  beeame  due  and  payable,  a  plea  admitting  the  indebt- 
edness or  right  of  action  teehnieally  and  so  far  as  respeoted 
the  running  of  the  Statute  of  Limilatione,  yei  aUeging  a 
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oQDstaiit  Teadiiie«8  to  pay  upon  request,  fcc,,  would  be  a 
v^did  deCenoe,  if  the  plea  alleged  the  money  received  and 
the  money  lost  to  be  identical,  and  that  there  had  been 
no  actual  default  such  ae  would  have  precluded  the  right  to 
tender  the  amount  due  poat  dton,  but  not  if  a  previous 
vequeet  and  non-payment  thereupon  could  be  with  truth 
leplied,  as  might  be  replied  to  such  pleas  of  tender.  In  any 
event  however  the  money  received  must  have  been  pre- 
served inconfused  with  other  similar  moneysi  and  the 
money  stolen  most  have  been  the  same ;  in  other  words, 
must  have  been  and  continued  to  be  the  sepamte  property 
of  the  principal.  If  the  agent  disposed  of  the  money 
reeeived,  or  without  authority  substituted  other  funds,  or 
confused  it  with  a  mass  of  similar  money  so  that  it  could 
no  longer  be  traced  or  distinguished  ;  in  idiort,  if  he  so  dealt 
with  the  money  as  to  destroy  its  identity,  and  had  thereby 
put  it  out  of  his  power  to  perform  his  promi3e  to  pay, 
strictly  and  in  specie,  a  conversion  of  the  money  might  be 
imputed  to  him,  the  relation  of  debtor  and  creditor,  as  dis- 
tinguished bom  that  of  principal  and  agent,  recor  or  bailee, 
would  anee  (if  it  did  not  exist  before)  and  the  risk  of  future 
loes  would  be  his. — ^Davayre  v.  Noble,  1  Mer.  541  >  Com- 
forth  V.  Rivett,  t  M«  &  S.  510 ;  2,Y.  fc  J.  S3 ;  Thompson  v. 
Giles,  2  B.  &  C.  426 ;  Pott  v.  Glegg,  16  M.  &  W.  321. 

A  plea  merely  shewing  that  the  defendant  being  indebted 
to  the  plaintifi  for  money  had  and  received,  whether  payable 
forthwith  or  upon  special  request,  always  kept  a  sum  in 
hand  sufficient  to  pay  him  in  the  event  of  a  demand,  and 
that  beibie  any  demand  the  money  so  reserved  had  been 
stolen  or  otherwise  lost  or  destroyed,  without  negligence, 
fcc,  would  not  amount  to  a  defence  in  law,  if  it  did  not 
also  i^pear  that  the  money  received  and  the  money  stolen 
or  lost  WBs  identical,  or  that  the  plaintiff  bad  acquiesced 
in«that  mode  of  dealing  by  which  any  other  funds  might  be 
substituted  for  the  moneys  received,  so  that  although  not 
the  same  money,  it  was  nevertheless  the  plaintiff's  pro- 
perty, and  held  and  dedicated  to  his  use  accordingly  up 
lo  and  at  the  time  of  the  alleged  loss.  To  throw  the  risk 
and  loss  upon  the  plaintiff  or  pziBeipal,  the  money  should 
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be  kept  not  only  with  due  care,  bnt  sepamte  and  disk 
tingaisbable,  so  that  detinne  or  trover  migbt  have  been 
maintained  therefor,  if  wrongfblly  withheld  or  converted. 
If  the  nature  of  the  dealings  or  transactions  between  the 
parties  merely  involved  and  amounted  to  matters  of  aocoant, 
not  for  specific  coins  or  moneys  in  specie,  bnt  only  for  the 
sum  or  amount  in  gross,  the  loss  by  theft  of  funds  soflieient 
to  cover  the  balance  due,  not  being  the  same  moneys, 
would  fail  as  a  defence,  because  in  such  case  the  funds  in 
hand  would  be  the  agent's  property ;  they  would  go  to  his 
executors  as  assets  of  his  estate,  would  be  liable  to  his 
creditors  and  subject  to  the  satisfaction  of  his  debts,  all  of 
which  would  be  quite  inconsistent  with  a  right  of  property 
reposing  in  the  principal  and  kept  distinct  for  his  08e» 
without  which  the  money  would  not  be  at  his  risk. — Clarke 
V.  Shee  et  al.,  Com.  197,  200 ;  note  to  Howard  v.  Jemmett, 
3  Bur.  1369 ;  Rex  v.  Egginton,  1  T.  R.  370. 

This  case  is  first  to  be  considered  with  reference  to  the 
pleadings. 

The  declaration  consists  a(  one  general  count  fojr  2000L 
money  lent,  paid,  had  and  received^  interest,  and  an  account 
stated ;  the  day  being  laid  on  the  SOth  March  1852.— 2 
Sand.  117,  8,  (2)  &  (E) ;  ib.  121,  (E)  122  (2)  &  (B); 
McGregor  v.  Graves,  3  Ex.  R.  34. 

The  pleas  are  to  the  whole  action,  and  are  inconsisten 
with  the  declaration  as  respects  time. 

They  state  that  before  and  after  the  supposed  caoees  of 
action  accrued — ^to  wit,  from  the  1st  January  1845  to  the 
1st  September  1851 — the  defendant  was  agent  of  the 
plaintiffs,  &c.,  the  last  mentioned  day  being  long  before  the 
cause  of  action  is  alleged  to  have  accrued.  They  then 
allege  that  on  the  10th  of  April  1861  (a  period  long  prior 
to  the  time  stated  in  the  declaration)  the  mmieys  therein 
mentioned  were  in  the  defendant's  possession  and  stolen 
from  him,  &c,  and  yet  the  pleas  are  pleaded  in  bar  of  the 
causes  of  action,  and  which  causes  of  action  they  jnofess  to 
confess  and  avoid. 

However,  treating  time  as  immaterial,  they  are  bad  as 
being  to  the  whole  declaration,  and  clearly  inafylicaMe  to 
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the  money  lent,  tbe  interest,  and  the  account  stated ;  and,  if 
lestricted  to  tbe  money  had  and  received,  they  do  not 
specify  to  what  portion  of  the  plaintiffs'  whole  demand  they 
are  intended  to  be  pleaded.  But  beyond  this,  they  are  bad 
in  sabstanoe.  They  are  as  framed  pleas  in  discharge^  and 
not  in  denial  or  excnse,  and  the  cases  in  actions  of  account 
diew  that  loss  by  robbery  or  theft  is  not  pleadable  in  bar  of 
the  action  of  account,  but  only  before  auditors  in  discharge 
and  as  in  law  constituting  an  accounting. — See  cases 
referred  to,  ante. 

The  declaration  is  for  money  had  and  received  generally, 
and  imports  a  promise  to  account  theiefor  and  to  pay  the 
same  upon  request  implied  by  law,  and  the  action  is  a 
sufficient  request.  For  such  a  demand  neither  detinue 
nor  trover  would  lie,  but  only  account,  debt  or  assumpsit. — 
4  Taunt  34 ;  5  B.  &  A.  652,  ante.  The  pleas,  however, 
import  that  the  defendant  was  more  than  a  mere  debtor  for 
money  had  and  received  to  the  plaintiffs'  use,  and  set  up  a 
special  agency  or  bailment  of  specific  moneys  not  described, 
and  seek  to  bar  the  plaintiffs'  action  for  damages  by  alleg- 
ing the  possession  of  the  money  and  its  loss  by  burglary 
afier  the  cause  of  action  had  accrued,  without  averring  that 
it  was  the  identical  money  received,  or  that  he  was  always 
from  the  time  of  its  receipt  until  such  loss,  ready  to  account 
and  pay  it  upon  request,  or  that  it  was  so  lost  before  any 
leqaest— 11  M.  &  W.  233;  but  impliedly  admitting  a 
request  and  default,  and  not  even  argumentatively  denying 
them.  Theft  is  not  a  good  plea  in  bar  or  discharge  of  a 
vested  right  of  action  for  the  money,  however  valid  when 
correctly  pleaded  in  excuse,  and  the  plea  shews  that  the 
defendant  was  always  ready  or  had  not  made  default,  as 
that  the  money  was  to  be  retained  or  kept  till  demanded 
and  was  stolen  before  any  request  was  made.  The  form 
in  Chitty  jur.  p.  218,  No  5,  is  adapted  to  such  a  state  of 
things.  (See  it  extracted  separate  p.  22.)  A  comparison 
of  the  present  pleas  therewith  will  shew  the  distinction  I 
have  mentioned.  In  trover  it  would  be  no  defence  to 
plead  that  after  the  conversion  the  goods  were  stolen,  and 
though  a  demand  and  refusal  would  not  amount  to  more 
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than  evideoce  of  a  conyeiBion  and  not  to  an  actual  oooTer- 
sion  in  law,  they  would  create  a  Tested  right  of  action  for 
a  demand  in  money  where  a  request  was  a  condition  of  the 
contract  or  specially  required  to  be  made,  and  I  am  of 
opinion  that  a  loss  by  larceny  subsequent  to  a  demand  and 
refusal  would  not  amount  to  a  valid  defence  in  sueh  cases. 
In  a  plea  of  tender  after  the  day  for  payment  has  passed 
a  previous  request  is  not  denied,  but  a  constant  leadiness 
must  be  alleged,  to  shew  that  the  defendant  was  always 
ready  to  pay,  and  a  request  and  non-payment  themnpon 
hrfore  or  ci/tsr  the  alleged  tender  may  be  replied  in  answer 
to  the  plea.  In  Kingston  v.  Kingston,  11  M.  ft  W.  B88, 
the  plea  was  deemed  bad  for  not  denying  a  previous 
request  or  averring  a  constant  readiness  to  pay.  I  not  only 
consider  the  plea  bad,  but  the  replication  also  exception- 
able, because  the  pleas  are  in  discharge  and  not  in  ezcase. 

I  find  no  authority  for  the  plaintiffs'  right  to  a  verdict  for 
nominal  damages,  as  contended  by  Mr.  Seteher.  Regard- 
ing the  pleas  as  merely  pleaded  to  the  money  had  and 
received,  it  is  sufficient  for  the  defendant  to  accoukit  for  all 
the  moneys  which  the  plaintiffs  proved  him  to  have  received, 
though  less  than  the  full  sum  of  tOQOl.  laid  in  the  declaia- 
tion. 

The  plaintiffs  were  allowed  to  begin  at  the  trials  for  the 
very  purpose  of  establishing  the  amount  and  nature  of  their 
demand,  although  the  affirmation  of  the  issues  was  upon  the 
defendant.  There  is  no  judgment  by  nil  dicU  as  to  any 
part  of  the  declaration,  nor  any  venire  to  assess  any  damages 
absolutely  or  contingently ;  and  the  jury  could  not  find  all 
the  issues  for  the  defendant  and  still  assess  damages  against 
him,  without  something  in  the  record  to  authorize  and 
require  it.  According  to  the  aqpiment  of  the  plaintiflii' 
counsel,  the  plaintiffs  would  be  entitled  to  a  vetdict  on  the 
issues  found  with  nominal  damages,  had  the  defendant 
begun  and  failed  to  prove  the  full  sum  of  SOOO/.  stolen, 
although  the  plaintiff  proved  nothing.  Damages  oould  only 
be  assessed,  as  the  pleadings  are,  in  anticipation  of  judg- 
ment non  ijibetante.  It  does  not  appear  that  the  plaintiffs 
could  have  signed  judgment  by  nil  dicU  as  to  any  part  of 
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the  declaration,  notwithstanding  they  might  have  demurred 
to  the  pleas  as  professing  to  answer  the  whole  declaration 
and  yet  failiDg  to  do  it.  Nor  does  the  action  seem  discon- 
tinued by  the  plaintiffs  replying^  instead  of  demurring,  to 
such  pleas. 

If  judgment  by  nil  dicU  could  not  be  given  before  the 
trial — and  it  is  by  no  means  clear  that  it  could — I  do  not  see 
how  a  judgment  non  obstante  can  be  given  after  it.  All 
judgments  are  in  form  and  effect  acts  of  the  court.  I  do 
not  say  judgment  non  obstante  could  not  be  given  as  the 
case  stands ;  no  such  judgment  has  been  moved,  nor  has 
judgment  by  nil  dicit  been  entered,  and  the  questions  are 
not  before  us. 

If  there  was  no  other  objection  to  the  verdict  it  niight  be 
material  to  consider  carefully  the  state  of  the  record,  and 
whether  a  repleader  should  not  be  awarded,  although 
repleaders  are  properly  where  the  issues  joined  are  imma- 
terial and  the  court  cannot  tell  for  which  party  to  give 
judgment.  The  verdict  will  however  be  set  aside  on  other 
grounds,  and  the  pleadings  may  be  amended,  if  desired, 
before  another  trial. 

Passing  then  from  the  pleadings  to  the  evidence,  the 
substantial  questions  are,  whether  burglary  or  larceny  can 
be  pleaded  in  bar  of  an  action  for  money  had  and  received, 
either  in  excuse  of  the  alleged  breach  of  promise  to  pay, 
or  in  discharge  of  damages  by  reason  of  the  non-pay- 
ment ;  and,  if  so,  whether  the  facts  proved  support  such  a 
defence. 

It  appeared  in  evidence  that  the  plaintiffs  were  bankers 
at  the  city  of  Hamilton,  are  authorized  by  statute  to  issue 
iheir  own  promissory  notes,  payable  on  demand,  as  a  cir- 
cnlating  medium,  such  bank  notes .  passing  current  as 
money.  That  the  defendant  was  their  agent  at  St.  Thomas, 
and  received  their  promissory  notes,  in  common  with  other 
moneys,  as  such  agent,  from  them  or  for  their  use,  to  be  by 
him  applied  to  the  special  purposes  and  objects  of  such 
agency  in  the  plaintiffs'  business  of  bankers. 

It  was  not  his  duty,  under  this  arrangement,  to  pay  over 
the  moneys  as  fast  as  recovered,  but  the  understanding  or 

3  B  VOL.  II. 
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agreement  was  that  he  should  keep  them  subject  to  the 
plaintiffs'  order,  or  until  payment  thereof  was  requested. 
The  promise  to  pay  was  therefore  au  express  or  special  one 
and  conditional,  and  not  one  implied  by  law  to  pay  upon 
request  in  the  sense  of  that  implication.     It  also  appealed 
that  the  defendant  carried  on  other  and  taore  extensive 
pecuniary  transactions  of  his  own,  and  that  for  several 
years  he  had  been  in  the  habit  of  mixing  together  piomis- 
caously  all  the  moneys  that  came  into  his  bands  in    Ibe 
course  of  his  own  business  and  of  his  agency^  whether  banlc 
notes  of  the  plaintiffs'  bank  or  of  other  banks,  or  specie  in 
gold  or  silver  coins,  and  of  making  payments  from  time  to 
time,  both  on  the  plaintiffs'  account  and  on  his  own,  out  of 
the  same  mass  of  funds,  but  always  retaining  and  having 
in  hand  (as  alleged  by  him)  a  sum  sufficient  to  meet  the 
balance  due  the  plaintiffs.    It  likewise  appeared  that  in 
the  course  of  his  own  personal  business  he  became  and  at 
the  time  of  the  alleged  loss  was  indebted  to  various  petaons 
besides  the  plaintiffs  for  motieys  received  to  their   use, 
amounting  to  21202.  88.  Ad. :  that,  holding  himself  liable  to 
those  creditors,  and  denying  that  any  material  portion  of  the 
moneys  stden  had  been  received  from  or  belonged  to  tfaem, 
he  represented  that  divers  other  persons  were  indebted  to 
him  for  moneys  by  them  received  froih  him,  or  to  his  use, 
and  for  which  they  remained  accoufttable  to  him,  to  the 
amount  of  2077Z.  9«.  7d.,  and  in  this  Way  he  explained  how 
he  had  disposed  c^  so  much  of  the  moneys  due  by  him  lo 
his  other  creditors,  and  the  resources  he  relied  upon  for 
paying  them. 

The  difference  between  the  above  sums,  being  42/.  \Ss. 
9d.,  he  claimed  to  be  entitled  to  deduct  out  of  the  632.  7^. 
6^.  found  in  the  iron  safe  on  the  morning  of  the  1 1th  April 
1851,  as  being  his  own.  In  this  way  be  balanced  his 
books  and  accounts,  and  represented  that  tlie  iaige  sum  due 
the  plaintiffs  was  in  the  safe,  dedicated  to  their  use,  on  the 
10th  April,  that  the  moneys  therein  were  their  property  and 
were  stolen  on  the  night  of  the  10th  April,  and  the  loss 
theirs. 
•  Of  the  682.  7«.  6d.  which  remained,  I  did  not  understand 
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that  the  defaodiiifit  could  identity  any  specific  sum  of  10/. 

8a.  9d.  as  belonging  to  the  plaintiffs.    So  far  therefore  the 

faods  were  evidently  confused  in  an  undistinguisbable 

zDASSi  although  the  anaonnt  has  since  been  paid  to  the 

pIaiotif&.    How  iar  the  like  confusion  pervaded  the  whole 

mass  at  the  time  of  the  larceny  was  not  clearly  explained. 

It  is  my  present  impression  that  if  the  moneys  stolen  were 

ibe  lemains  of  an  undistinguishable  mass,  composed  of 

both  the  plaintiffs'  and  defendant's  funds,  aqd  not  a  sum 

kept  apart  as  Ijieirs  and  capable  of  being  distinguished  from 

the  residue,  the  moneys  were  at  th^  defendant's  risk,  and 

the  loss  w^  bid :   that,  to  render  the  plaintiffs  liable  to 

sastain  it,  it  should  appear  that  the  money  stolen  was  (to 

some  definite  extent  at  least)  a  portion  of  that  specifically 

Esceived  and  held  for  them ;  and  not  only  so,  but  that  it 

fawti^ed  sef>ara|e,  or  (if  mixed)  that  it  was  al  all  events  so 

far  ear*marked  as  tp  be  capable  oi  separate  identification, 

so  that  tiad  ^he  plaintiffs  claimed  it  as  being  theirs  before 

the  lo8S»  Of  in  the  event  of  the  defendant's  death  or  insol- 

%eaey,  or  of  executions  issuing  against  his  moneys,  or  the 

like,  it  e^d  hjave  been  distinguisbed  by  him,  or  as  against 

his  credj^rs  or  i»ypeaem»tives,  as  being  the  plaintifis'  money 

Md  in'^p0rtif. 

The  .oaae  was  ixot  left  to  the  juiy  in  this  point  of  view  ; 
wberefbie,  if  (be  pleas  were  good  and  the  defence  setup  at 
the  trial  admissible  under  tbeijQ,  it  still  remains  a  question 
whetfaeff  any  moneys,  the  property  of  the  plaintifis  and  at 
Aheir  lisk,  were  s^n.    That  might  be  tested  by  enquiring 
whether  ibe  n^oney  lost  was  at  the,  time  in  that  state  that 
{^sdntiiSb  wght  have  maintained  detinue  or  trover  for  that 
specific  money  as  their  property ;  whether  the  thief,  if 
deteele49  oould  be  indicted  and  convicted  of  stealing  their 
meney ;  whether,  upon  convictioxi,  they  would  be  entitled 
to  leatituliqn ;  whether  the  defendant  would  have  incurred 
any  criminal  responsibility  by  wrongfully  or  fraudulently 
misapplying  or  disposing  of  it ;  whether  the  money  could 
ba've  ibeen  attached  or  levied  upon  by  his  other  creditors  ; 
iivih^lber  it  would  have  gone  to  the  assignees  under  a  bank- 
rapt  ilaw  like  that  of  Cngland  or  formerly  of  Upper  Canada ; 
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whether,  had  he  died,  it  would  have  gone  to  and  con»ti- 
tated  assets  in  the  hands  of  his  executors  or  administrators. 
The  answers  would  depend  upon  the  legal  right  of  property 
and  its  separate  identity.     Whether  the  bailment  continued 
or  bad  been  determined  by  any  wrongful  or  unaathorized 
act  of  the  defendant,  in  mixing  the  moneys  and  destroying 
their  identity,  and  thereby  rendering  himself  liable  for  the 
amount  in  an  action  for  money  had  and  received,  lost  or 
not  lost.— Wright  v.  Hunter,  1  East.  SO ;  12  Mad.  602, 
Am.  Case  997 ;  Burdett  v.  Willet,  2  Vernon  6S8 ;  Ex  parte 
Sayers,  5  Ver.   172,  S ;  Rex  v.  Egginton,  1  T.  R.  369 ; 
Locke  V.  HoUingworth,  5  T.  R.  227 ;  note  to  Howard  v. 
Jemmett,  3  Burr.  1369 ;  Paley  on  Agency,  79, 86, 7, 8,  and 
note. 

Considering  the  relation  in  which  the  defendant  stood 
towards  the  plaintiffs  and  the  footing  upon  which  the  busi- 
ness was  conducted,  I  think  he  was  a  special  agent  and  in 
the  nature  of  a  bailee  of  their  moneys,  to  hold  the  same  for 
the  purposes  of  his  agency  until  drawn  for  or  demanded  by 
the  plaintiffs,  but  that  it  was  his  duty  jo  be  always  ready 
to  pay  the  same  upon  request,  by  draft  or  otherwise :  that 
it  was  also  his  duty  to  keep  their  moneys  separate  and  distin- 
guishable from  his  own  funds,  as  the  specification  of  the 
funds  in  hand  at  the  end  of  the  monthly  accounts  rendered  by 
him  to  the  plaintiffs  imported  that  he  did,  and  that  so  long  as 
things  remained  in  that  state  the  moneys  were  at  the  plain- 
tiffs' risk.  But,  on  the  other  hand,  that  in  mingling  their 
funds  with  others,  he  did  so  at  his  own  peril,  and  that  one 
test  whether  the  money  stolen  was  at  his  risk  or  the  plain- 
tiffs' would  be  to  ascertain  whether  he  had  previously  done 
any  wrongful  or  unauthorized  act  with  the  moneys  received 
for  the  plaintiffs  (by  intermixing  or  otherwise)  amounting 
to  a  conversion  thereof  in  law,  and  for  which  the  plaintiffs 
might  have  elected  to  bring  trover.  How  the  facts  in  rela- 
tion to  such  a  point  may  appear  at  another  trial  I  do  not 
anticipate. 

I  may  however  add  that  if  it  turned  upon  the  question 
principally  dwelt  upon  by  me  at  the  trial — namely,  whether 
in  point  of  fact  (regardless  of  identity)  a  sum  of  money 
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equal  to  that  alleged  to  have  been  lost  to  the  plaintiffs  was 
in  the  safe  to  be  stolen  on  the  night  of  the  10th  April  1851 — 
I  should  have  been  disposed  to  grant  a  new  trial,  in  terms, 
because  depending,  as  it  mainly  did,  upon  the  defendant's 
own  statements  as  a  witness  in  his  own  behalf,  and  rested 
npon  computation  and  balancing  books  of  accounts  after 
the  burglary,  rather  than  iipon  personal  or  positive  know- 
ledge of  the  amount  and  state  of  the  specie  or  funds  in  the 
safe,  corroborated  or  confirmed  by  the  way  in  which  the 
accounts  and  moneys  had  been  kept  and  dealt  with  through- 
out, I  do  not  consider  that  the  defendant's  explanations, 
and  the  way  in  which  he  conducted  his  agency  and 
managed  the  moneys  entrasted  to  him,  were  such  as  to 
cany  conviction  or  satisfactorily  to  lead  to  the  conclusionjs 
it  was  their  object  to  establish,  and  to  which  the  jury  came. 
I  cannot  say  that  I  consider  the  way  he  accounted  for  the 
balance  confessedly  due  to  the  plaintiffs  such  an  account- 
ing as  the  court  or  the  plaintiffs  ought  to  be  satisfied  with, 
without  another  investigation  and  submitting  the  case  to 
another  jury. — Attorney  General  v.  Rogers,  11  M.  &  W. 
670;  Hall  et  al.  v.  Poyser,  IS  M.  &  W.  600;  MeUin  v. 
Taylor,  S  Bing.  N.  S.  109 ;  Toulmin  v,  Hedley,  2  C.  &  K. 
157. 

With  respect  to  the  evidence  of  due  ca^  in  the  way  in 
which  the  moneys  were  kept  in  the  defendant's  custody, 
supposing  them  to  have  been  in  the  safe,  and  irrespective 
of  the  confusion  of  the  funds,  1  continue  to  take  the  same 
views  that  I  expressed  at  Nisi  Prius,  both  in  relation  to  the 
defendant's  general  habits  of  circumspection  and  the  way 
in  which  the  motieys  were  secured. 

I  think,  even  had  there  been  no  valid  'objection  to  the 
way  the  case  was  left  to  the  jury,  I  would  not  have  con- 
sidered it  a  sufficient  argument  against  setting  aside  the 
verdict  that  it  will  re-open  implied  charges  of  dishonesty, 
affecting  the  character  of  the  defendant,  of  which  he  has 
been  acquitted,  or  upon  his  veracity  to  imputations  from 
which  he  has  been  virtually  exonerated.  He  is  not  in  this 
action  charged  with  embezzlement,  or  any  indictable  offence, 
nor  do  the  facts  of  the  case  seem  to  involve  him  in  such 
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charges.  Nor  will  a  verdict  againsl  him  implicate  him  in 
perjury.  Being  admitted  as  a  witness  in  his  own  behalf, 
his  evidence,  like  that  of  any  other  witness,  is  sabject  to 
review,  and  a  verdict  not  in  accordance  with  the  evidence 
of  a  party  to  the  cause,  although  it  may  shew  that  such 
evidence  failed  to  satisfy  the  jury  of  the  facts  stated,  it  does 
not  shew  that  they  believed  he  had  sworn  deliberately  to 
what  he  knew  to  be  false.  Therefore,  for  the  reasons  above 
mentioned,  I  think  there  should  be  a  new  trial,  with  costs  to 
abide  the  event ;  because,  although  the  verdict  is  set  aside 
virtually  for  misdirection  on  my  part,  still  (although  the 
point  was  mentioned  at  Nisi  Prius)  I  was  not  requested  to 
leave  the  case  to  the  jury  as  turning  upon  that  point,  or  to 
take  third  opinions  upon  it,  and  had  it  been  desired  it  is  pro- 
bable I  should  have  asked  the  opinion  of  the  jury  tiiereiipon, 
although  I  doubt  not  that  I  should  nevertheless  have  kft  the 
case  to  the  juiy  in  th^  terms  I  did  as  lespeeted  the  result  of 
the  verdict. 

McLean,  J. — 1  have  looked  carefully  over  the  evidence 
given  on  the  trial,  and  independently  of  any  doubt  which 
may  arise  as  to  a  robbery  of  the  money  having  been  actu- 
ally committed,  the  evidence  is  very  far  fnxn  being  clear 
or  satisfactory  that  the  money  was  in  fact  in  the  defendant's 
safe  at  the  time  of  the  alleged  rcbh&ry ;  besides  which, 
from  the  defendant's  own  testimony,  it  appears  that  his 
course  of  dealing  with  the  monies  of  the  pUintiffis  io 
mixing  them  with  his  own  and  those  of  other  persons,  and 
using  the  whole  without  distinction  for  his  own  purposes, 
makes  it  almost  impossible  to  shew  that  the  monies  slolea 
were  those  of  plaintiffis  and  not  those  of  the  defendant 
or  of  other  parties  who  had  deposited  such  monies  in  his 
hfmds  for  specific  objects.  It  is  obvious  from  the  defen- 
dant's statement  on  oath,  that  the  monies  of  plaintiflfs  could 
not  be  distinguished  from  those  of  defendant,  so  that  the 
plaintiffs  might  be  able  to  claim  them  in  the  event  of  the 
death  of  the  defendant,  or  in  the  event  of  any  other  con- 
tingency which  might  render  it  necessary  for  the  plaintiffs 
to  resume  or  obtain  the  possession  of  their  monies.  The 
case  Beems  to  have  gone  to  the  jury  as  if  tiie  defendant 
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ooald  not  be  held  liable  if  there  were  safficient  meana  in 
his  safe  at  the  time  of  the  alleged  robbery  to  meet  the 
plaintiffs'  demand  for  the  monies  which  he  ought  to  have 
in  bis  hands  as  their  agent.     Now  if  these  monies  could 
not  }^y  any  means  be  distinguished  as  the  monies  of  the 
plaintiffs,  I  cannot  see  on  what  principle  they  can  be  called 
upon  to  sustain  the  loss.     It  should,  I  think,  have  been  left 
to  the  jury  to  say  whether  by  mixing  up  the  plaintiffs' 
monies  with  his  own  and  using  any  portion  that  first  came  to 
hdnd  for  his  own  purposes  as  occasion  required^  he  had  not 
so  dealt  with  it  as  to  have  converted  it  to  his  own  use  and 
to  render  himself  liable  for  its  loss  ;  it  does  not  follow  that 
because  there  was  enough  in  the  defendant's  safe  to  meet 
the  plaintiffs'  demand,  that  the  whole  of  that  amount  must 
be  regarded  as  the  plaintiffs',  and  that  they  must  necessarily 
bear  the  whole  loss.     The  principal  points  to  which  the 
attention  of  the  jury  was  directed,  were — 1st,  Whether 
there  had  been  a  robbery ;  and  2nd,  if  there  had,  whether 
there  was  in  fact  a  sufficient  amount  in  the  safe  at  the 
time  of  such  robbeiy  to  satisfy  the  plaintiffs ;  and  upon  these 
grounds  the  verdict  of  the  juiy  for  the  defendant  seems  to 
have  been  rendered.     The  principal  point,  whether  the  de- 
fendant bed  not  by  his  mode  of  dealing  with  the  plaintifls' 
money  been  guilty  of  such  a  wrongful  conversion  of  it  as 
would  compel  him  to  bear  the  loes,  appears  not  to  have 
been  submitted  to  the  jury,  or  urged  upon  the  attention  of 
the  leamed  Chief  Justice  at  the  trial,  by  the  counsel.     It 
appears  to  me  that  justice  requires,  that  where  a  laige 
amount  is  in  controversy — the  case  having  gone  to  the  jury 
under  an  erroneous  impression  as  1o  the  extent  of  defen- 
dant's liability — it  should  be  submitted  to  another  ju^  for 
decision,  when  the  facts  and  circumstanoes  may  be  brought 
before  them  more  clearly  than  on  the  last  occasion. 

The  plaintiffs  allege  that  under  any  circumstances  they 
were  entitled  to  nominal  damages  on  those  parts  of  their 
declaration  for  money  lent^  money  paid,  interest  and  ac- 
count stated — to  which  there  is  no  answer  on  the  record ; 
and,  as  this  was  urged  at  the  trial,  and  has  been  made  a 
ground  of  moving  against  the  verdict  on  that  account,  even 
if  no  other  ground  existed,  the  verdict  should  be  set  aside. 
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Sullivan,  J. — ^There  can  be  no  doubt  in  this  case  but 
that  the  defendant's  pleas /must  have  been  held  bad  upon 
demurrer,  either  special  or  general  in  the  first  place,  be- 
cause they  are  pleas  of  loss  by  larceny  or  burglary,  of 
money  of  the  plaintiffs  in  the  hands  of  the  defendant,  as 
agent  of  the  plaintiffs,  pleaded  to  a  count  for  money  paid 
by  the  plaintiffs  to  the  defendant's  use ;  for  money  lent  by 
the  plaintiffs  to  the  defendant,  and  for  money  found  to  be 
due  upon  an  account  stated,  as  well  as  for  money  had  and 
received  by  the  defendant  to  the  plaintiffs'  use.     To  the 
latter  part  of  the  count  could  the  plea  alone  be  an  answer ; 
for  if  the   plaintiffs  lent  the   defendant  money,  or  paid 
money  to  the  defendant's  use,  or  if  an  account  was  stated 
and   settled  between  them,  in  which  the  defendant  was 
found  to  be  indebted ;  in  short,  in  any  case,  where  a  cause 
'  of  action   had   once  arisen,  the   money   which   was   the 
original  subject  of  the  action  having  been  in  the  defen- 
dant's possession,  and  its  having  been  lost,  could  be  no 
defence. 

The  pleas  would  have  been  held  bad  on  demurrer  also, 
because  they  do  not  state  that  the  larceny  or  robbeiy  of  the 
money  from  the  defendant's  custody  was  before  the  cause 
of  action  accrued  ;  that  is  to  say,  while  the  defendant  was 
holding  the  money  in  performance  of  a  duty  to  the  plain- 
tiffs. The  pleas  cannot  be  good  in  discharge  of  a  cause  of 
action  already  accrued.  If  pleaded  properly,  they  would 
be  good  as  excuses  for  not  paying  over  the  money — the 
time  not  having  come  for  paying  it  over  when  the  alleged 
larceny  was  committed.  After  verdict  however,  the  pleas 
would  possibly  not  be  held  bad  on  the  ground  I  have  last 
mentioned,  for  they  do  not  in  terms  state  that  the  robbery 
was  after  the  cause  of  action  accrued ;  and  at  this  stage  of 
the  proceedings  they  may  be  held  to  aver  in  excuse  for  not 
paying  the  plaintiffs  the  money  in  his,  the  defendant's, 
hands,  that  it  was  stolen  before  that  it  became  the  defen- 
dant's duty  to  pay  it  to  the  plaintiffs.  See  the  precedent  of 
a  similar  plea  well  pleaded  in  Chitty  Junr.  218. 

But,  on  the  threshold  of  this  case  a  difficulty  occurred  to 
me  of  far  more  consequence  to  the  defence  than  any  mistake 
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iii  i^leading,  be<^tose  it  i^  one  Which,  if  my  apptehehsidn  of 
thte  law  and  if  mf  understanding  of  the  eVidenbe  given  at 
the  trid  be  at  cdl  cofrect,  must  be  fatal  to  the  defence  of 
this  action,  in  whatsoever  shape  it  may  be  defended. 

Hi^  only  founddtion  that  I  can  see  for  the  defentse  now 
imi  tip  is,  that  the  defendant,  as  ^ehi  for  the  plaintiffs,  had 
m  his  custody  certain  bank  noteisi  slhd  gold  and  silver  coitl, 
aetualljr  in  each  iiidividual  article  the  property  of  the  plain- 
tifl^  and  that  while  they  Wete  so,  and  at  the  risk  of  the 
plaintiffs,  because  the  individual  things  weife  their  property, 
the  things  were  lost  withotit  the  fault  of  the  defbiidant.  I 
do  Udt  mean  to  Say,  that  according  to  the  evidence  in  this 
case  it  was  liot  Within  the  scope  of  the  defendatit's  authority 
to  eichang^  One  bank  liote  at  doin  for  Another,  so  long  as 
he  aeted  as  ^gent  in  the  trans^ictlon  for  the  plaintiffs, — I 
think,  ftom  the  etidehce,  he  had  that  autliority ;  and  so  long 
Bi  be  acted  Within  it,  and  kept  the  individual  articles 
re<^iv^d  In  exchange  distinguishable  a8  the  separate  pro- 
perty of  the  pkintiffs,  t  should  hold  that  it  remsiined  in  his 
eustody  at  theif  risk,  he  beiUg  accountable  only  for  negli- 
geht  keeping,  through  which  loss  actually  occurred. 

Tb^  def^ndtot  himself  is  the  principal  witness  in  his 
6Wn  c^tse  ;  he  is  the  only  Witness  who  pretends  to  account 
kft  his  jchftniier  Of  keeping  and  disposing  of  the  money  and 
e^diviileilts  fof  money  of  the  bankers  of  whom  he  Was  the 
agent  His  teSiiinonjr  wsls  giveii  at  great  length,  and  I  am 
iidt  at  libcffty  to  itnagine  anything  more  favo^ble  to  hini 
than  thUt  Whieh  his  own  counsel  brought  forth  in  the 
elaiAidfiltion  in  cbief,  or  tbith  th&t  be  was  at  liberty  to  state 
in  answer  to  questions  meant  to  be  Searching  oh  the  part  of 
tbe  dfOss-ejcaiAination.  I  Wotild  remark,  in  the  first  place, 
that  the  monthly  accounts  produced  at  the  trial  proved 
beyond  dispute,  that  accolxling  to  the  understanditg  and 
^igieetAetit  between  <he  prineipals  and  their  agent  the  latter 
Was  Intended  onty  to  be  ^  bailee  of  the  iifioney,  actl  a  debtor 
fdt  its  iKtnount :  in  other  Words,  he  was  possessed  of  the 
ittoney  6s  and  for  Wbstt  the  eitiliaUs  Would  call  a  perfedt 
di^poAt  He  accounted  for  if  in  his  monthly  balances,  nai 
nitirely  its  fof  so  mfttch  that  he  Was  indebted  to  his  principftls, 
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but  he  accoanted  or  affected  to  account  for  it  as  so  much 
that  he  had  in  the  notes  of  the  Gore  Bank,  so  much  in  the 
notes  of  foreign  or  other  banks,  and  so  much  in  gold,  and 
so  much  in  silveir  coin. 

His  own  testimony  shews,  however,  that  these  accounts 
rendered  monthly  were  so  far  illusoty  that  he  never  kept 
his  own  money  or  equivalents  for  money  separate  from 
those  of  his  principals;  they  (that  is,  the  money  of  both) 
were  kept  mixed  together;  and  all  he  sought  at  the  end  of 
the  month  (upon  his  own  showiug)  was  to  discover  if  be 
had  sufficient  to  meet  his  liabilities  to  the  bank :  conse- 
quently, although  he  may  have  found  so  much  in  gold,  so 
much  in  silver,  so  much  in  Gore  Bank  notes,  and  so  znuch 
in  foreign  notes,  and — as,  for  instance,  in  the  middle  of  Feb- 
ruary— several  hundred  pounds  besides,  he  did  not  pretend 
to  preserve  any  individuality  in  the  money  of  the  bank,  as 
distinguished  from  his  own  money  or  that  of  others.  He 
had  a  large  business  independently  of  the  bank  agency, 
which  agency  was  of  small  emolument.  He  paid  money, 
lent  money,  bonowed  money,  received  money  in  deposit 
for  safe  custody,  the  receipts  went  into  the  same  drawers 
as  the  bank  money,  the  payments  were  made  from  the 
same  aggregate  of  money ;  even  since  the  robbery  he  paid 
a  person  named  White  some  3002.,  which  he  says  was  left 
with  him  for  safe  keeping,  but  which  was  not  robbed, 
because,  as  defendant  says,  he  had  lent  out  nearly  all  but 
a  sufficient  sum  to  answer  his  liability  to  the  bank.  He 
only  knew  what  money  was  in  the  safe  by  compatation 
from  his  own  and  the  bank  books,  and  seems,  in  the  state- 
ments made  immediately  after  the  10th  of  April,  to  have 
had  considerable  uncertainty  in  computing  the  amount. 
The  sum  of  631.  lis.  6d.  left  by  the  robbers  had  an  uncer- 
tainty with  it  as  to  whom  it  belonged  to. 

Now  the  bank  money  was,  like  the  other  money,  a 
deposit  for  safe  keeping.  The  defendant  had  no  right  to 
use  or  lend  the  one  more  than  the  other ;  and  who  is  able 
to  say  that  it  was  the  one  more  than  the  other  which  was 
lent  ?  Would  it  not  have  been  as  good  an  answer  to  any 
other  claim  as  to  that  of  the  bank,  that  the  particular 
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deposit  had  been  stolen  ?  And  might  not  the  same  defence 
have  been  set  np  to  twenty  different  claimants  if  there  had 
happened  to  have  been  so  many  depositors  ? 

If  an  agent  place  his  principal's  money  to  his  own  account 
with  his  general  banker  without  any  mark  by  which  it  may 
be  specified  as  belonging  to  the  trust,  and  the  banker  fail« 
the  agent  will  not  be  excused,  because  he  cannot  so  deal 
with  his  principal's  money  as  that  if  the  banker's  solvency 
continue  he  may  be  in  a  condition  to  treat  it  as  his  own, 
and  if  insolvency  happen  he  may  escape  by  considering  it 
as  belonging  to  his  principal. — Weir  v.  Kenton,  11  Yes.  382 ; 
Mnssy  v.  Banner,  1  Jac.  &  Walk.  241 ;  Fletcher  v.  Watkin, 
3  Madd.  73 ;  Cuffey  v.  Darby,  6  Yes.  496  ;  4  Mad.  413 ; 
Paley  on  Agency ;  7  Sim.  178 ;  Robins  v.  Ward,  2  C,  &  P.  69. 

In  the  ordinary  cases  of  deposits  of  money  with  banking 
corporations  or  bankers  the  deposit  amounts  to  a  mere  loan 
or  muiuumj  or  irregular  deposit,  and  the  bank  is  to  restore 
not  the  same  money  but  an  equivalent  sum,  whenever  it  is 
demanded.  But  persons  are  sometimes  in  the  habit  of 
making  a  special  deposit  of  money  and  bills  in  a  bank ; 
where  the  specific  money,  the  very  gold  or  silver  coin  or 
bills  deposited  are  to  be  restored,  and  the  banking  company 
has  no  authority  to  use  the  bills  or  money  so  deposited,  but 
is  bound  to  return  it  in  individuo  to  the  party — Stoiy  on 
Bailments,  sec.  88.  In  a  celebrated  case,  Foster  v.  The 
Essex  Bank,  17  Mass.  R.,  it  was  held  that  the  bank  was 
not  liable  though  the  special  deposit  was  stolen  by  the 
cashier  of  the  bank. — See  1  Esp.  R.  315;  Jones  on  Bail- 
ments, 39,  40;  Story  on  Bailments,  sec.  40;  15  Yes. 
432,  6,  9,  40. 

Now,  I  can  see  no  sound  distinction  between  the  act  of 
depositing  the  money  of  a  principal  to  the  general  account 
of  the  agent,  and  that  of  nuxing  up  the  money  of  a  principal 
with  the  agent's  money ;  and  I  cannot  see  any  valuable 
distinction  between  the  mischief  to  arise  from  the  agent 
dealing  with  the  mpney  of  his  principal  so  that  if  his 
banker's  solvency  continue  he  may  treat  the  money  as  his 
own,  and  if  insolvency  happen  he  may  escape  by  conslder- 
ii%  it  as  belonging  to  his  principal,  and  the  mischief  to 
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follow  from  the  ag^nt  mixing  up  the  pQpey  of  bis  poiiHsifWl 
with  hia  own  in  m  i^ui  9afe,  using  it  fis  bi»  pwn  90  loog  <i«i 
he  has  occasion,  treating  it  ^q  bia  owq  so  Ippg  as  (m^  If  aat 
Fobbed,  and  wh^n  the  mpnpy  i^  nt^ojcin  consideviii^  it  «^  the 
money  of  bis  prinpipal  Thp  \)v^  ^  deposit  bj^^  the  ifpp 
safe  may  be  cQnsidere^  it^  convertible  te^^ :  the  ageal  hud 
it  not  in  bis  mind  to  r^citpie  the  deposit  ip  ifkimimi  hfi^ 
says  he  was  prudent  enough  ^q  kf^p  th^re  an  aiiAowit  ai^ 
ficient,  in  some  species  or  aE^thQr»  tQ  mc^t  ttie  U^liUity 
to  the  bank.  But  would  this  be  fmffioieqt  in  tb^  cw9  af 
a  deposit  to  the.  agent's  account  in  a  hank>  that  h^.  1mA 
always  taken  care  to  have  a.  b^ancp  iu  hia  fovov  aofllcaiQirt 
to  meet  the  demand  of  his  prinoipal?  Il  oertainly  Wfii;^4 
not  How  then  can  it  be  said,  that  the  same  pnidkiH^ 
regaiding  the  contents  of  an  iron  saie  abaU  Mcoae  tbe 
agent?  Who  can  tell  whether  tbe  rmdmm  fttolaa  ww 
the  money  of  tbe  bank  or  of  somp  onei  else. 

Had  it  ao  happened  that  a  partiou  of  what  ^  ^cent,^ 
according  to  his  own  testimony,  preserved  fcir  tbe^  pwpoif^ 
of  meeting  the  bank  demand  was  opmposed  of  tbQ  nQtc#  ^ 
a  hank  whieh  became  insolvent  after  they  w«re  ree^ivt^ct, 
surety  he  would  not  be  excused  by  the  inscdvency  upen  ib» 
feeble  pretence,  that  although  he  bad  rnixe^  up  the  iMu^k 
note?  of  bis  principal  with  hia  own  and  with  Ihoa^  pf  gii^ra^ 
be  still  had  always  sufficient  bank  uotea  (auppoaiug  tb^K 
good)  to  meeit  the  balance  in  favor  of  hia.  priaeipal :  the 
principal  would  in  the  fimt  place  requj^re  tQ  know  uih^tb^r 
hia  agent  received  the  nal?a  of  the  insolvent  bauk  in  MiK- 
vUma  in  hia  (the  prinoipal^L)  business )  and  then,  whaft 
that  question  was  settled,  and  not  till  then,  would  arise  tb9 
further  question,  whether  the  agent  had  need  dua  cuantion 
ia  receiving  the  hank  notes? 

There  is  another  test  to  be  apfilied  to  tha  ^uestiiw  ww 
belcNre  me,  tbe  solutioQ  of  which  sboold,  it  i^pip^ara  IP  may 
be  conclusive  upon  the  case: 

Whether,  under  the  evidence  given  by  the  defiMadiHt 
himaelf,.the  fund  or  property  whidb  he  all^gea  to  hav«  hf>91 
stoba  waa,^  at  the  time  of  the  alleged  laiceny,  in  a  sit^aMw 
ta  hs  leelaimed  by  the  hapk  ia  jnrfiiiidua  hid  tba  da feodaak 
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htoome  a  bankropt,  had  he  become  inaolvent,  had  execu* 
tions  iataed  against  him,  had  he  been  an  absconding 
deliUnr? 

Tk»  principal  may,  in  many  eases,  follow  his  own  pro- 
perly into  the  hands  of  third  persons,  when  it  has  been 
transfeifed  or  disposed  of  contrary  to  bis  instructions ;  and 
this  doetrine  is  even  more  extensive  in  its  reach,  and  the 
properly  can  be  followed  so  long  as  it  can  be  traced.  It 
will  mtkf  no  difference  in  law,  as  indeed  it  does  not  in 
foaaiw,  into  whatever  form  different  from  the  original  the 
change  may  have  been  made,  whether  it  be  into  promissory 
notes  or  other  securities,  or  into  merchandizie,  or  into  stock, 
or  into  money.  The  right  only  ceases  when  the  means  of 
a$C€rtaifimeii4  fail,  which  is  where  the  subject  being  goods 
is  tamed  into  money,  which  is  mixed  and  confounded  in  a 
general  mass,  having  lost  as  it  were  its  ear-mark  or  identity 
and  become  incapable  of  being  distinguished  from  the  mass 
of  the  qommon  money  of  the  agent. — Story  on  Agency,  sec. 
St9.  Bat  money  in  a  bag,  or  otherwise  kept  apart  from 
<ither  monay,  or  guineas  or  other  coin  specially  designated 
for  the  purpose  of  being  distinguished,  are  treated  as  so  far 
ear-marked  as  to  fall  within  the  rule  already  stated. — See 
the  leading  case,  3  M,  &  S.  576 ;  1  Salk.  160 ;  WiUis,  400 
Paley  on  Agency,  90  to  96;  8  P,  W,  185;  1  T.  &  J.  316 
1  Bun«  457;  S  Bur.  136;  1  B.  &?.;  1  Cowper,  200 
Cheesman  v.  E^kell,  20  L.  J.  N.  S.  Ex.  20^;  S.  C.  Eng. 
Rep.  L.  8(  E.  4,  439 ;  Neat  y,  Harding,  20  L.  J.  Ex.  250 
Sng.  Rep.  L.  &  £q.  494. 

)  do  not  see  how  the  moneys  could  be  followed  in  this 
aasa  ibr  the  purpose  of  reclamation  by  the  bank ;  they  were 
pLaoed  in  a  cpounon  deposit ;  the  amount,  not  the  identity, 
was  attended  to;  and  whether  the  moneys  stolen  were 
theee  of  the  hank  is  more  than  any  one  can  tell,  and  more 
besides  than  the  defendant  in  this  present  case  has  any 
right  to  pretend  to  tell. 

It  ia  no  answer  to  such  an  objection  to  the  defence  in  this 
case,  v^hich  objection  has  appeared  insuperable  to  me,  to 
show^  as  in  the  case  of  Jackson  v.  Anderson,  4  Taunt.  24, 
that  whexQ  a  plaintiff  was  entitled  to  a  certain  number  of 
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Gai^y,  SI  L.  J.  Rep.  N.  S.  C.  P.  97,  8.  0.  9lh  Eii|t-  R^- 
of  Law  ft;  Eq.  In  that  dase  the  bailee  wa«  held  not  to  te 
liable  in  case  of  accident  by  fire,  unleos  thete  were  a  tepiS^ 
diation  of  the  rights  of  the  owner,  or  the  exerciiie  of  a 
dominion  over  the  property  Inoonsistent  with  that  right.  If 
is  precisely  the  exercise  of  stich  a  dominion  which  I  take  in 
this  case  to  be  a  conversion  of  the  plaintiff's  txtdfiey-^*^ 
namely,  the  admixture  of  it  with  other  money  with  tM 
intention  of  using  the  mass  indifferently :  this^  I  think,  ptiUi 
it  out  of  his  power  to  set  tip  the  defence  upon  which  it 
verdict  was  given  at  the  assi^les. 

I  think  therefore  a  neW  trial  should  be  granted^  atld  ihA 
pleadings  should  be  amended  before  another  trial.  I  think 
the  costs  should  abide  the  event,  for  the  reasons  given  by 
the  Chief  Justice. 

Rule  absolute — costs  to  abide  the  evoAt. 


Hamilton  t.  Ratmonb. 

A.,  under  a  special  agreement,  dated  the  7th  of  July  1861,  eontneted  ifith 
B.  to  bulla  and  finish  a  house  and  barn  on  or  before  the  lOth  of  Augnsi 
next,' under  a  penalty  of  6i.  a  day  after  tbaft  day,  fte.  A.  did  about  t#*- 
thirds  of  the  work,  but  did  not  finish  it  by  the  10th  of  August,  or  at  may 
time  afterwards.  ]^.,  after  the  default,  took  possession  of  the  buildings, 
did  wo^  on  them  toirards  their  completion,  and  paid  k  Ikt^  portion  Of 
tlie  price. 

ffddy  pet-  Cur.,  that  the  sped&l  agteethent  was  Aiindlltid  by  the  deftnlt  of 
A.,  and  the  possession  taken  by,  and  the  subMqoent  conduct  of  B.;  and 
that  there  was  an  implied  promise  from  B.  to  A.  to  pay  him  what  the  work 
was  worth. 

Assumpsit. — Declaration:  SOOZ.  Work  by  plaintiff  and 
others,  for  defendant ;  materials ;  carriage  of  gboda  by 
plaintiff  add  others,  &c. ;  hire  of  horses,  w&ggdns,  itt. ; 
interest  and  account  stated. 

Pleas — 1st,  Non-assumpsit  and  issue. 

2nd,  F^ymeni  post  diem  and  issue. 

Srd,  Set-off  and  issue. 

This  case  was  tried  before  the  Chief  Justice  of  the  Cwtt- 
mon  Pleas  at  the  last  assizes  holden  at  London. 

The  plaintiff's  demand  consisted  of  the  thiee!  heads  : 

1st — Work  and  labour,  teitming,  &c. 
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2nd — Building  a  house  and  barn  for  the  plaintiff  at  a 
place  called  Coyle's  Mill,  in  Walsingham. 

Sid — ^Building  a  house  and  barn  at  Farr's  Mills,  in 
Middleton. 

The  fir^,  to  the  amount  of  ISL  lis.  Id.,  was  not  disputed 
at  the  end  of  the  plaintiff's  case. 

The  second  was  for  work  done,  under  a  special  agree- 
ment in  writing,  made  the  7th  of  July  1851,  whereby  the 
plaintiff  agreed  to  build  and  finish,  &c.,  at  Coyle's  Steam- 
mill,  on  lot  No.  2,  14th  concession  Walsingham,  on  or 
before  the  10th  of  August  then  next,  under  a  penalty  of  52. 
a  day  after  that  day,  &c.,  a  house  and  barn  as  therein  par- 
ticularly specified,  finding  all  materials  except  sheeting  and 
floors,  &c.,  for  the  sum  of  901.,  and  the  defendant  to  furnish 
the  lumber  required  at  20«.  per  thousand  feet  standard  at 
the  mills,  common  quality.  It  appeared  that  Coyle's  Mill 
was  situated  remote  from  the  settlement ;  that  defendant 
did  part  of  the  work,  about  or  exceeding  two-thirds,  but  did 
not  finish  it  by  the  lOlh  of  August,  or  at  any  time  after- 
wards. His  neglect  to  do  so  was  excused  on  the  ground 
of  some  little  delay  at  one  time  in  getting  lumber  from  the 
mill,  but  principally  on  the  ground  of  the  difficulty  experi- 
enced in  inducing  the  only  mechanics  to  be  had  in  that 
part  of  the  county  to  go  out  to  a  place  so  remote,  which 
was  reputed  unhealthy,  and  when  no  proper  accommoda- 
tion for  boarding  or  lodging  the  workmen  was  afforded. 

There  was  evidence  that  after  the  lOth  of  August  the 
defendant  had  taken  possession  of  the  house  and  barn,  and 
availed  himself  of  the  work  done  by  the  plaintiff,  and  that 
the  buildings  had  since  been  finished  or  rendered  fit  for  use 
by  the  defendant.  Also  that  the  defendant  had  made 
advances,  especially  by  a  payment  of  37/.  10^.  made  by  him 
for  and  on  behalf  of  the  plaintiff  after  his  default  in  com- 
pleting the  work.  On  the  other  hand,  the  defendant  alleged 
that  the  non-completion  of  the  work  at  or  after  the  day  was 
a  very  serious  inconvenience  and  injury  to  him,  and  that 
the  87i.  10».  was  assumed  and  paid  by  him  only  upon  the 
plaintiff's  re-assurance  that  he  would  go  on  and  finish  the 
job,  which  he  had  failed  to  do. 

3  »  TOL.  II. 
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The  third  was  for  erecting  a  house  and  barn  iof  the  defen- 
dant, under  a  special  verbal  agreement,  at  Farr's  Mills,  in 
the  year  1851. 

The  plaintiff  proved  the  work  to  have  been  done,  and 
there  was  evidence  that  the  sum  to  be  paid  therefor,  and  its 
value,  equalled  125Z.,  or  more.  The  defence  was  that  the 
defendant  was  not  liable. 

It  appeared  that  the  mill  and  premises  originally  belonged 
to  Farr :  that  Farr  conveyed  the  same  in  fee  to  the  defen* 
dant,  but  only  in  security  for  moneys  due  by  Farr  to  him, 
and  in  trust  to  sell,  &c. :  that  while  estate  was  in  him  the 
defendant's  proposals  were  made  to  the  plaintiff  to  erect  a 
house  and  barn,  in  the  first  place  according  to  a  plan  fur- 
nished by  Farr,  but  which  plan  the  plaintiff  said  the  defen- 
dant had  destroyed,  alleging  that  as  he  was  to  pay  for  it  he 
would  not  consent  to  such  a  plan,  and  substituted  one  of  his 
own :  that  before  the  work  was  commenced  defendant  sold 
the  property  to  Sage  of  Albany,  but  upon  the  understanding 
that  the  defendant  was  to  be  responsible  for  the  erection  of 
the  house  and  barn,  the  value  of  which  was  included  in 
the  consideration  to  be  paid  by  Sage :  that  afterwards,  and 
before  the  work  was  commenced,  Sage  sold  back  to  Fanr, 
the  defendant  receiving  from  Sage  only  the  amount  due  to 
him  by  Farr,  not  including  the  price  of  these  buildings, 
Farr  and  Sage  arranging  between  themselves  respecting 
the  balance  of  the  consideration. 

It  was  stated  by  the  plaintiff,  who  was  examined  on  his 
own  behalf,  that  he  contracted  to  do  the  woik  with  the 
defendant,  and  did  it  upon  the  faith  thereof  and  upon  his 
credit,  and  he  denied  having  ever  agreed  to  look  to  Farr  or 
having  done  it  upon  his  credit,  although  he  did  other  work 
at  the  mill  for  Farr,  and  some  extras  to  this  job  on  Farr's 
account,  and  there  were  other  accounts  between  them. 
Other  witnesses  were  also  examined,  and  gave  evidence 
tending  to  shew  that  the  defendant  had  admitted  that  he 
had  contracted  with  plaintiff  and  was  to  pay  him  for  the 
work  as  much  as  1501. 

On  the  other  hand,  the  defendant,  examined  on  his  own 
behalf,  stated  that  he  had  only  intervened  as  agent  on 
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behalf  of  Farr.  He  denied  having  ever  contracted  with  the 
plaintiff  or  agreed  to  pay  him  for  the  work,  bat  alleged  that 
all  he  did  was  on  behalf  of  Farr,  to  whom  plaintiff  was  to 
look  for  payment.  Fan  said  that  after  he  purchased  from 
Sage  and  before  the  work  was  commenced  he  told  the 
plaintiff  of  his  interest  in  the  premises,  and  that  the  plaintiff' 
then  agreed  to  do  the  work  on  his  accoant ;  that  be  had 
famished  him  a  bill  of  the  lumber  wanted ;  that  he  (Farr) 
got  out  the  timber  and  had  made  advances  to  the  plaintiff 
on  accoant.  This  however  the  plaintiff  denied,  alleging 
the  payment  to  be  on  accoant  generally,  and  only  appli- 
cable to  other  demands. 

The  defendant  also  claimed  a  set-off,  amounting  to  191. 
Ss.  I0^d.j  including  the  372.  10^.  on  account,  and  14Z. 
for  lumber  on  the  Ck>yle  job,  which  set-off  the  plaintiff 
admitted. 

On  the  whole  evidence,  it  was  left  to  the  jury : 
1st — ^To  allow  the  plaintiff  the  account  not  disputed, 
13L  lis.  Id. 

2nd — ^To  allow  him  what  he  had  done  to  the  Coyle  job, 
if  the  defendant  accepted  or  took  the  benefit  thereof,  of 
which  there  was  evidence — the  amount  claimed  being  75/. 
As  to  this  item,  the  defendant's  counsel  objected  the 
plaintiff  could  not  recover,  the  work  being  done  under  a 
special  agreement,  not  performed  and  still  executory. 

3rd — ^To  allow  the  plaintiff  for  the  work  at  Fanr's,  if  satis- 
fied the  defendant  did  agree  to  pay  him,  and  that  the 
plaintiff  did  the  work  for  him  and  on  account  of  Farr  under 
asubstitnted  agreement. 

The  jury  found  for  the  plaintiff  129/.  13^.  3^d.,  made  up 
as  follows,  as  stated  by  the  jury  :• 

let— -The  teaming  aocount&^c £  13  17    1 

2iid  — On  account  of  the  Coyle  job 70    0    0 

£  83  17    1 
Less  amount  of  defendant's  set-off. 79    3  10  j 

£    4.  13    3i 
3rd — On  account  of  the  Farr  job 125    0    0 

£129  13    3^ 
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Daring  last  term  Beecher^  for  the  defendant,  obtained 
a  rale  upon  the  plaintiff  to  shew  cause  why  such  verdict 
should  not  be  set  aside,  without  costs,  as  being  contraiy  to 
law  and  evidence,  and  perverse,  or  upon  payment  of  costs, 
as  being  against  the  weight  of  evidence  and  unjust. 

Cooper  shewed  cause,  and  contended  that  the  veidict 
was  quite  consistent  with  law  and  evidence ;  that  it  was 
left  fairly  to  the  jury  upon  conflicting  evidence  ;  was  in  no 
respect  illegal,  nor  was  it  against  the  weight  of  evidence 
nor  unjust :  that  the  plaintiff  had  done  all  the  work 
allowed  for ;  that  there  was  ample  evidence  to  prove  it  done 
on  the  defendant's  account,  and  that  it  was  just  he  should 
pay  him  accordingly. 

BeecheTj  for  defendant,  in  reply,  contended : 

1st — ^That  the  Coyle  contract  was  special,  unperformed 
and  still  executory  when  the  action  was  brought,  and  that 
nothing  should  have  been  allowed  therefor. 

2nd — ^That  the  demand  against  the  plaintiff  upon  the 
Farr  job  was  not  supported  by  the  evidence,  and  that  the 
verdict  was  unjust  in  relation  to  both  items  and  ought  to  be 
set  aside. — Basten  v.  Butter,  7  East  479 ;  Farnswortb  v. 
Garrard,  1  Camp.  S8 ;  Cutter  v.  Powell,  6  T.  R.  380  and 
note ;  2  Smith's  Leading  Cases,  1  to  12 ;  Pudage  v.  Cole, 
1  W.  Sands.  320 ;  Puters  v.  Opie,  2  ib.  352 ;  Born  v. 
Miller,  4  Taunt.  745 ;  Cotteiell  v.  Apsey,  6  Taunt  322 ; 
Sinclair  v.  Bowles  ;  5  Dow.  166. 

Macaulat,  C.  J. — 1st,  as  to  the  *Coyle  job :  The  ques- 
tion is  not  whether  the  performance  of  the  work  is  a  condi- 
tion precedent  to  the  plaintiff's  right  to  be  paid  the  90^,  as 
if  he  had  declared  specially  therefor  upon  the  agreement, 
without  averring  performance  of  the  work  at  or  after  the 
10th  of  August,  or  any  excuse  for  not  performing  it ;  but 
it  is  whether,  having  performed  a  great  portion  of  the  work 
without  being  paid,  he  can  recover  the  value  thereof,  as  for 
work,  labour  and  materiab,  furnished  at  the  defendant's 
request,  though  the  plaintiff's  part  of  the  agreement  was 
not  executed  at  the  day,  nor  completed  at  any  time  after- 
wards.— Cases  dUjpra,  and  Thornton  v.  Place,  1  M.  &  Rob. 
219 ;  Chappel  v.  Hicks,  2  C.  &  M.  214  ;  Lucas  v.  Godwin, 
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S  Bing.  N,  S.  7S7;  4  Salk.  301,  S.  C;  Turner  v.  Diaper,  2 
M.  &  G.  241 ;  Wimshurst  v.  Deeley  et  al.,  2  C.  B.  253 ; 
Kewley  v.  Statles,  2  C.  &  K.  435 ;  Barton  v.  Fisher,  3  U.  C. 
Q.  B.  R-  75 ;  Watson  v.  O'Beime,  7  U.  C.  Q.  B.  R.  348. 

The  inference  from  all  these  authorities  seems  to  me  to 
be,  that  if  the  contract  is  entire  and  still  executory,  the 
plaintiff  cannot  recover  nuder  the  first  count  for  work, 
labour  and  materials,  until  it  is  executed,  unless  the  time 
be  past  and  the  non-completion  of  the  work  was  prevented 
by,  or  the  fault  of,  the  defendant,  and  not  of  the  plaintiff. 

Here  the  work  was  not  finished  by  the  day  appointed, 
but  Lucas  V.  Godwin,  as  well  as  the  terms  of  the  agreement, 
(having  a  penalty  after  the  day)  shew  that  the  day  or  time 
was  not'of  the  essence  of  the  contract. 

Still,  not  being  completed  at  the  day,  it  continued  and 
was  execntoiy  after  the  day.  The  defendant  was  willing 
and  desirous  that  the  plaintiff  should  go  on  and  finish  it, 
without  any  default  on  the  defendant's  part,  for  I  do  not 
consider  any  delay  on  the  plaintiff's  part  for  want  of  Inmber 
material  in  this  action,  if  time  was  not  conditional  or  of  the 
essence  of  the  agreement,  whatever  its  importance  might 
be  in  a  cross-action  for  non-performance  of  the  work  at  the 
dayr  It  rests  then  upon  the  consideration  whether  the 
agreement  remained  executory  at  the  time  the  action  was 
brought.  If  the  defendant  had  refused  to  accept  or  take 
possession  of  the  buildings  in  an  unfinished  state,  or  until 
finished,  but  assented  to  the  plaintiff's  going  on  and  com- 
pleting the  contract,  the  defence  would  certainly  be  a  good 
one.  But  it  appears  that,  after  the  plaintiff's  default,  the 
defendant  took  possession,  availed  himself  of  the  work  done 
by  the  plaintiff,  sold  or  appraized  the  premises  to  another, 
and  that  the  defendant,  or  his  agent  as  then  holding  under 
him,  not  only  assumed  and  occupied  the  building,  but  did 
additional  work  thereto  and  towards  the  completion  thereof. 
The  defendant  also  paid  a  large  part  of  the  price  after  the 
day. 

Under  these  circumstances,  I  am  disposed  to  think  that 
the  special  agreement  was  terminated  by  the  default  of  the 
plaintiff  and  the  possession  taken  by,  and   subsequent 


S98  COMMON  PLEAS,  TBINITT  TSBMi  16  VIC. 

condact  of  the  defendant,  so  that  the  door  was  opened  to  the 
implied  assompsit,  a  promise  by  defendant  to  pay  plaintiff 
what  the  work  so  accepted  wad  worth,  and  on  which 
implied  promise  this  action  is  founded*  Otherwise  the 
plaintiff,  owing  to  the  defendant's  acts,  will  be  pieolnded 
from  recovering  anything  for  what  he  di{l  and  from  beie- 
after  finishing  the  work  so  as  to  entitle  himself  to  the  vriiole 
sum. 

It  seems  the  just  rule  that  the  plaintiff  should  recover 
what  his  work,  labour  and  materials  were  worth,  being 
compensated  pro  taia  according  to  the  value  of  the  work 
done,  as  compared  with  the  whole  work  valued  at90L,and 
that  any  claim  of  the  defendant's  to  enforce  the  penalty  or 
to  recover  damages  for  disappointment,  delay  and  conse 
quential  damage,  should  form  the  subject  of  a  cross-action. 
Duckworth  v.  Alison;  i  M.  &  W.  41S ;  Holme  v.  Oqppy,  S 
M.  &  W.  887,  90. 

Snd — As  to  the  Farr  job :  It  was  a  matter  of  feict  that  the 
plaintiff  had  contracted  with  defendant  and  did  the  work  on 
his  credit.  The  defendant's  assertion  that  he  only  acted 
from  the  beginning  as  Farr's  agent  is  not  corroborated  by 
Farr,  but  the  statement  he  made  was  inconsistent  with  it. 
It  was  likewise  a  good  deal  inconsistent  with  it  that  the 
defendant  should  have  included  the  value  of  the  buildings 
in  the  sale  to  Sage  and  bind  himself  to  him  that  they  should 
be  erected.  That  the  defendant  did  contract  with  the 
plaintiff  (whether  as  a  principal  or  agent)  is  admitted. 
That  he  contracted  as  a  principal,  the  plaintiff's  assertion 
and  Farr's  evidence  tends  to  corroborate,  and  defendant's 
owning  the  estate  at  the  time  has  the  same  tendency.  Then, 
if  defendant  contracted  as  principal,  the  jury  negatived  the 
assertion  of  Farr  that  he  was  afterwards  substituted  for  the 
defendant,  and  there  is  no  proof  that  the  defendant  ever  gave 
notice  to  the  plaintiff  not  to  go  on  on  his  account,  or  that  be 
disclaimed  or  repudiated  any  liability  after  he  sold  to  Sage, 
or  after  Sage  had  sold  to  Farr,  but  the  plaintiff  was  per- 
mitted to  do  the  work  without  any  notice  or  countermand, 
so  far  as  the  defendant  was  concerned.  Then,  as  to  the 
real  fact,  the  jury  have  found  the  work  done  Irf  idaintiff 
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landex  a  contract  made  with  the  defeadant,  and  so  done 
bona  fide  on  the  faith  of  such  contmct,  and  on  the  defen- 
dant's cTedit. 

No  new  facts  are  sug^sted,  and  the  whole  question  is 
whether  on  the  same  evidence,  there  being  evidence  on  both 
aides^  the  case  should  be  submitted  to  another  juiy.  It  is 
not  the  usual  course  in  such  cases.  Had  the  verdict  been 
the  other  way  it  would  not  probably  have  been  disturbed, 
and  as  it  is,  I  cannot  say  I  am  dissatisfied  therewith  to  a 
degree  warranting  me  in  disturbing  the  present  verdict* 
McLean,  J.,  and  Sullivan,  J.5  concurred. 

Rule  discharged. 


Lmuc  V.  Thb  Dundas  and  Watbrloo  Macadamized 
Road  Compant. 

A  road  oompany  if,  under  the  statute  14  &  16  Yio.  qIl  122,  Bee.  8,  aathor- 
ixed  to  tcJce  tolls  at  each  gate  at  each  time  of  passing,  for  any  portion  of 
the  road,  on  either  side,  or  on  both  sides  of  a  gate,  for  a  distance  of  not 
mmrft  than  half-way  to  the  next  gate  or  gates  upon  the  same  road,  and  net 
exceeding  fire  miles  in  the  whole. 

Senbk,  that  money  paid  as  tolls,  nnder  compnlnon,  in  order  to  eigoy  a  road, 
msj  be  reoorered  in  an  action  for  mon^  had  and  received. 

Assumpsit  for  money  had  and  received. 

Plea — Non  aswmpsiL 

This  case  was  brought  to  trial  at  the  last  Gore  Assizes, 
before  Mr.  Justice  Draper ;  and  in  opening  the  case  the 
plaintiff's  counsel  stated  that  the  action  was  brought  to. 
recover  from  the  defendants — an  iucorpomted  compaiqr 
under  12  Vic.  ch.  84 — ^moneys  paid  at  different  times  as 
tolls,  demanded  by  them  for  the  use  of  the  road  constructed 
by  them,  by  the  plaintiff,  with  his  horses,  waggons,  &c.; 
the  defendants  being  authorized  by  law  to  collect  tolls,  but 
die  plaintiff  contending  that  they  have  taken  more  than  the 
statute  (14  &  16  Vic.  ch«  122,  sec.  3)  authorized,  and 
consequently  that  the  whole  or  part  of  the  excess  is  illegally 
taken  by  them.  The  plaintiff  contends  it  was  excess, 
because  the  gates  are  four  miles  fifty-seven  chains  apart : 
that  the  plaintiff's  place  is  one  chain  and  twenty-four  links 
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beyond  gate  No.  2,  and  the  road  ternotinates  twenty-eight 
chains  ninety-two  links  beyond  the  next  gate,  No.  1.  De- 
fendants received  seven-pence  half-penny  for  a  waggon 
drawn  by  two  horses  at  gate  No.  2,  and  fonr*penee  at  gate 
No.  1,  eaeh  time  of  passing  each  gate,  going  and  retnming, 
no  matter  what  distance  was  travelled  on  the  road.  Plaiii- 
tiff  says  they  should  only  have  charged  one  penny  half- 
penny per  mile  actually  travelled  by  such  waggon  and 
horses  on  the  road ;  and  that  under  no  circumstances  could 
they  legally  take  seven  pence  half-penny  at  gate  No.  2,  nor 
four-pence  at  gate  No  1.  Plaintiff  complained  of  these 
charges,  and  that  the  gate-keeper  would  not  allow  his 
teams  to  pass  without  paying  the  tolls  at  each  gate  eveiy 
time  they  passed,  in  consequence  of  which  the  plaintiff  did 
pay  the  tolls  demanded. 

Upon  this  statement  of  the  plaintiff's  counsel,  the  learned 
judge  ruled  that  the  plaintiff  could  not  recover  in  this  action, 
and  the   plaintiff  was  non-suited,  with  leave  to  move. 

Martiny  pursuant  to  leave  reserved,  moved  in  Easter  term 
to  set  aside  the  non-suit ;  and  on  the  argument  alleged  that 
one  of  the  grounds  of  nonsuit  was,  that  an  action  for  money 
had  and  received  would  not  lie  in  such  a  case ;  and  the 
other,  that  even  if  it  did  lie,  that  according  to  the  statement 
made,  the  defendants  had  not  received  for  tolls  a  laiger 
amount  than  they  were  entitled  to. 

Martin^  in  support  of  the  rule,  referred  to  the  statutes  12 
Vic.  ch.  84 ;  IS  &  14  Vic.  ch.  14,  sec.  1;  14  &  16  Vic, 
ch.  122,  sees.  S  and  4;  and  contended  that  the  penalties 
imposed  for  taking  too  much  tolls  do  not  apply  to  cases 
like  the  present,  and  that  unless  a  party  can  recover  his 
money  he  has  no  remedy  :  that  the  defendants  have  received 
tolls  beyond  what  they  were  entitled  to :  that  the  statute 
12  Vic.  ch  84,  sees.  15  and  16,  authorising  certain  tolls, 
has  been  repealed  by  14  &  15  Vic.  ch.  122,  sec«3,  which 
says  that  tolls  may  be  taken  at  any  gate  for  half-way  be- 
tween  that  gate  and  the  gates  on  either  side. 

Camerofiy  Q.  C,  contm. — That  the  statute  12  Vic.  ch. 
84,  sees.  15  and  16,  is  not  repealed,  but  only  varied  so  far 
as  to  enable  gates  to  be  placed  at  unequal  di8tance»-*the 
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rile  pet  mite  bei^g  payable  for  half  the  distance  between 
any  one  gale  and  tlioee  on  each  side  of  it ;  that  tbe  {daintiff 
paid  the  amounts  vofaintarily,  and  without  duiees  or  extor- 
tion by  the  defendants. 

McLsAii)  J.^—- Onrefetence  to  the  learned  jodge  as  to  tbe 
gvmnds  of  nonsuit,  as  they  are  not  combined  in  his  notes, 
he  mentioned  that  at  the  ti^e  of  the  trial  he  entertained 
tfie  opinion  diat  an  action  ibr  money  had  and  received 
would  not  lie  to  leeoyer  back  monies  paid  under  tbe  eir- 
enmstaiioes  of  this  case  ;*  and,  as  there  afe  penalties  pre- 
sctHied  by  the  statute  for  exacting  moie  than  is  allowed  by 
law  to  be  taken  for  tolls,  he  wi»  under  the  impresrion  that 
the  proper,  if  not  the  only  mode  of  prooeeding  to  prevent 
any  koproper  eharges,  was  by  indictment.  He  further 
staled  that  on  looking  into  cases  mnee  tbe  trial,  he  had 
changed  his  opinion  upon  that  point,  but  that  he  was  still 
satisfied  that  move  had  not  been  taken  for  tolls  than  the 
statute  allows,  according  to  the  statement  of  the  plaintiff's 
counsel  in  opening  the  case. 

As  to  the  first  ground :  If  money  was  not  voluntarily  paid, 
but  Was  paid  under  compulsion  in  order  to  enjoy  the  use  of 
Ae  road^  I  have  no  doubt  that  it  may  be  recoveied  back  in 
an  aetion  for  money  had  and  received.  The  cases  of  Par-, 
her  V.  the  Great  Western  Railway  Co.,  7  M.  &  6.  258 ; 
and  PicJkford  v.  the  Grand  Junction  Railway  Co.,  1€  M.  tc 
W.  S99 ;  and  the  case  of  O'Hara  v.  Foley,  3  U.  C.  Q.  B.  R. 
SW,  establish  that  p<H«t  beyond  any  question. 

TbM,  With  respect  to  the  second  point:  The  plaintiff's 
counsel  contended  that  as  the  plaintiff's  teams  and  waggons 
oidy  used  tbe  road  for  a  veiy  short  distance  beyond  gate  No. 
2,  which  WUB  the  nearest  to  them,  and  the  first  through  which 
they  ususily  passed  frdm  the  plaintiff's  saw  mill,  they  could 
not  legally  be  ehai^d  tolls  as  if  they  used  the  road  half  tbe 
dteance  between  that  gate  and  gate  No.  3 ;  and  that  the 
plaintiff  was  only  bound  to  pay  at  the  rate  of  a  penny  half- 
penny per  mile  for  tbe  distance  actually  travelled  on  the 
road.    A  refetence  to  the  16th  section  of  12  Vic.  ch.  84, 

*  Uaoavlaj,  C.  J.,  not  being  present  at  the  aigmnent,  g»Te  no  jadgmeni 
in  iliie  caee. 

S  ■  vol/ix. 
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shews  that  the  amount  of  toll  authorized  to  be  levied  for 
each  time  of  passing,  whether  loaded  or  otherwise,  is 
limited  to  an  aggregate  sum  calculated  at  the  rate  o[  one 
penny  half-penny  per  mile  from  the  gate  required  to  be 
passed  to  the  last  gate  in  the  direction  whence  any  person 
may  have  come,  for  any  vehicle  drawn  by  two  horses. 
This  clause  is  so  far  varied  by  the  Srd  section  of  14  &  15 
Vic.  ch.  128,  that  instead  of  receiving  tolls  at  the  same 
rate  for  the  distance  between  the  gate  required  to  be  passed  - 
and  the  last  gate  in  the  direction*  whence  the  person  may 
have  come,  tolls  may  now  be  taken  at  each  time' of  passing 
each  gate  for  any  portion  of  the  road  on  either  side  or  on 
both  sides  of  a^gate,  not  being  more  than  half  way  to  the 
next  gate  or  gates  upon  the  same  road,  and  not  exceeding 
five  miles  in  the  whole ;  so  that  in  passing  gate  No.  2,  by 
the  plaintiff's  teams,  the  gate-keeper  was  entitled  to  de- 
mand toll  at  the  rate  of  one  penny  half-penny  per  mile  for 
every  waggon  and  pair  of  horses  for  half  the  distance 
between  gates  No  2.  and  No.  3  on  one  side,  and  half  the 
distance  between  No.  2  and  No.  1  on  the  other  side — ^not 
exceeding  five  miles ;  and  at  that  rate  the  amount  would 
be  precisely  what  the  plaintiff  complains  of  having  been 
exacted,  viz.,  seven-pence  half-penny.  It  may  appear  unjust 
to  the  plaintiff  that  he  should  be  obliged  to  pay  as  if  he 
travelled  over  with  his  teams  half  the  distance  between 
gates  Nos.  2  and  S,  when  in  fact  only  a  few  yards  were 
used  between  these  gates  before  coming  to  No.  2 ;  but  if 
the  plaintiff  were  so  situated  that  his  teams  could  take  the 
road  on  the  other  side  of  No.  2,  so  that  he  would  not  require 
to  pass  that  gate,  he  might  be  entitled  to  travel  over  the 
whole  distance  from  gate  No.  2  to  No.  1  by  paying  a  penny 
half-penny  per  mile  for  half  the  distance.    At  all  events^ 
whatever  the  hardship  may  be  of  the  plaintiff's  position, 
the  statute  clearly  authorizes  tolls  to  be  taken  at  each  gale 
for  half  the  distance  between  that  and  the  gates  on  each 
side ;  and  the  sums  exacted  and  alleged  to  have  been  paid 
appear  not  to  have  exceeded  the  amount  allowed  by  law 
to  be  taken.    Under  these  circumstances,  though  the  learned 
judge  appears  to  have  entertained  an  erroneous  opinion  as 
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to  the  action  being  sustainable,  as  no  advantage  conld 
result  to  the  plaintiff  by  setting  aside  the  non-snit,  I  think 
the  role  must  be  discharged. 

SvLUTAV,  J. — ^The  statute  12  Vic.  ch.  84,  sec.  16,  enacts 
"  that  the  amount  of  tolls  hereby  authorised  to  be  levied  at 
any  gate  by  any  such  company,  shall  not,  for  each  time  of 
passing,  whether  loaded  or  otherwise,  exceed  an  aggregate 
sum,  calculated  at  the  rate  of  one  penny  half-penny  per 
mile  from  the  gale  required  to  be  passed  to  the  last  gats 
in  the  direction  wherein  any  person  may  have  come,  for 
any  vehicle,  &c.'' 

This  section  in  express  terms  makes  the  sum  to  be  paid 
an  ablegate  amount  at  a  certain  rate  per  mile  for  the  dis- 
tance between  two  gates,  to  be  paid  on  passing  a  gate. 

The  statute  13  &  14  Vic.  ch.  14,  makes  no  alteration 
in  the  amount  of  tolls,  while  it  extends  the  provision  of  the 
12th  Vic.  to  companies  formed  for  the  purpose  of  acquiring 
public  works. 

The  statute  IS  &  14  Vic.  ch.  122,  sec.  1,  repeals  the 
16th  section  of  12  Vic,  and  by  section  8  it  substitutes  the 
following  provision : 

**  That  tolls  may  be  taken  by  any  such  company  at  each 
Hme  of  paesmg  eocA  gate^  upon  any  road  constracted  by 
such  company,,^  anypariian  of  such  road,  on  either  side, 
or  on  both  sides  of  such  gate,  not  being  more  than  half  way 
to  the  next  gate  or  gates  on  the  same  road,  if  any,  and  not 
exceeding  five  miles  in  the  whole,  or  for  the  whole  of  such 
load  if  the  length  thereof  do  not  exceed  five  miles ;  and  if 
there  be  only  one  gate  thereon,  then  at  the  following  rate 
per  mile." 

The  a^ument  is,  that  the  charge  on  passing  the  gate 
is  to  be  for  any  portion  of  such  road,  on  either  side,  or  on 
both  sides  of  the  gate,  not  being  more  than  five  miles  in 
the  whole :  that  this  is  not  an  aggregate  sum  calculated  upon 
the  length  of  load  passed,  and  the  last  gate,  as  in  12  Yic, 
bat  for  any  portion  not  being  more,  &c.,  but  which  may  be 
less ;  and  that  this  minimum  can  only  be  ascertained  by 
the  use  actually  made  of  the  road. 

The  absurdity  of  supposing  an  act  of  parliament  to  require 
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a  toll-man  to  know  the  distanoe  which  every  tntvellet  has 
come  along  the  foad,  and  atill  moie,  to  requiie  bim  to 
divine  how  far  the  traveller  intends  to  go  after  passing  tlia 
gate,  with  the  additional  absnidi^  of  permitting  travellers 
to  apportion  the  toll  by  the  miles  aotnally  {ravelled  within 
a  certain  distance,  and  allowing  them  to  go  firee  of  tolls  for 
the  miles  actually  tmvelled  beyond  that  distanoe^-that  im 
to  say,  beyond  the  half«*way  points  between  the  toll-gate 
passed  and  the  gates  at  each  side  thereof — should,  I  thinky 
shew  that  the  constraction  contended  for  by  the  plaintiff's 
counsel  at  the  trial  is  not  the  trne  one.  The  wcods  of  the 
statute  are  not  *^  for  any  portion  of  the  road  travelled,"  bat 
for  any  portion  of  the  road  ^  not  exceeding  a  certain  por- 
tion." The  limitation  is  evidently  not  for  the  puipose  of 
making  it  necessary  to  inquire  the  distance  travelled,  but 
the  placing  of  gates  &t  unequal  distances,  and  yet  as  fiur  as 
possible  to  equalise  the  tolls ;  and  probably  also  to  provide 
for  the  exaction  of  tolls  at  the  entrance  gate,  at  the  pvopop^ 
tion  of  half  the  distanoe  at  one  side  of  the  gate,  and  be- 
tween the  entrance  gate  and  the  next. 

Thus,  for  example,  by  dividing  a  road  into  distances  of 
five  miles  each,  it  is  not  necessary  to  place  the  gates  at  the 
beginning  or  the  end  of  each  distance  of  five  miles:  they 
may  be  placed  at  any  points  within  each  five  miles,  and 
yet  the  charge  may  be  uniform.  This  is  veiy  oonveiiient 
for  some  purposes,  and  may  yet  still  leave  it  open  to  per- 
sons to  be  charged  out  of  proportion  to  their  ordinary  use 
of  the  road,  where  they  dwell  between  gates  nearer  to  each 
other  than  the  average  proximity. 

The  arguments  used  by  the  plaintiff's  counsel,  that 
statutes  intended  to  impose  burdens  should  be  read  strictly, 
has  great  weight ;  yet  still  I  conceive  that  all  statutes  must 
be  construed  with  reference  to  the  subject  matter  of  which 
they  treat.  This  case,  for  example,  is  very  differeei  from 
that  of  a  railway  or  canal,  when  the  toll  is  chaigedal  so 
much  per  mile  of  the  way  used.— 11  Clark  ft  Fenilly,  590. 
And  moreover,  this  is  not  the  case  of  a  private  act  of  pu- 
liament  framed  by  the  defendants  for  their  own  parposes, 
but  that  of  a  general  act,  with  the  drawiJig  up  of  which 
the  defendants  had  nothing  to  do. 
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A  questipD  appears  to  have  been  raised  at  the  trial,  of 
Itie  ptecise  natme  of  which  it  is  difficult  now  to  be  inform- 
ed, as  the  facts  were  not  proved,  or  very  strictly  stated  as 
intended  to  be  proved.  It  was  probably  either  the  simple 
one,  "whether  an  action  for  money  had  and  received  to  the 
plaintiff's  use  would  lie  for  tolls  illegally  exacted;  or 
whether,  supposing  that  such  an  action  could  be  maintain- 
ed against  an  individual,  could  it  be  sustained  upon  an 
implied  contract  against  a  corporation  aggregate. 

The  case  of  Hull  v.  the  Mayor,  &c.|  of  Swansea,  5  Q.  B. 
526,  citing  the  cases  of  Beverly  y.  the  Lincoln  Gas  Co.,  6 
Ad.  &  £1.  839  ;  Church  v.  the  Imperial  Gas  Co.,  6  Ad.  & 
El.  846,  and  a  variety  of  other  cases,  seems  to  settle  both 
questions  up  to  that  time,  in  favour  of  an  implied  assumpsit 
on  the  part  of  a  corporation  aggregate  to  pay  back  money 
illegally  exacted.  Neat  v.  Harding,  20  L.  J.  N.  S.  Ex. 
850;  S.  C.  4  Eng.  Jlep.  L.  &  E.  494;  sustains  the  doctrine 
"  that  the  owner  of  property  has  a  right  to  follow  it,  and 
adopt  any  act  done  to  it,  and  treat  the  proceeds  as  money 
had  and  received  to  his  use." — Lawrence  v.  the  Great 
Northern  Railway  Co.,  20  L.  J.  Q.  B.  293;  19  L.  J.  C.  P. 
193;  30  L.  J.  256,  Jur.  652. 

My  opinion  is,  that  if  the  plaintiff  could  have  proved  tolls 
illegally  exacted  by  duress  of  plaintiff  ^s  vehicles  passing  on 
the  road,  or  money  paid  for  tolls  illegftUy  demanded  (under 
protest,  and  for  the  purpose  of  being  allowed  to  pass]  that 
the  action  would  lie ;  but  according  to  the  statement  of 
the  plaintiff's  counsel  as  to  what  he  intended  to  have 
pioved»  I  do  not  think  illegal  tolls  were  demanded.  I 
think  that  the  true  construction  of  the  statute  14  &  15  Vic. 
ch.  123,  sec.  3,  is,  that  the  company  may  exact  at  each  toll- 
gate  for  every  time  of  passing,  tolls  at  the  statutory  rate  per 
mile,  according  to  the  distance  at  one  side  of  the  gate  to  a 
point  half-way  betwieen  that  gate  and  the  next.  If  the  gate 
be  only  an  entrance  gate,  and  according  to  the  distance  to 
the  half-way  points  at  each  side  of  the  gate  between  the 
gate  and  those  on  each  side  respectively — and  this  without 
f0gard  to  the  extent  of  actual  user  of  the  road — I  do 
not  find  frpm  the  judge's  nptes,  or  from  the  statement 
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of  the  plaintiff's  counsel,  that  more  has  been  exacted ;  and 
I  think  therefore  that  this  rule  must  be  dischai^ed  with 

Rule  dischaiged. 


Stevsnson  y.  Ras. 

Defendant  having  agreed  to  deliTcr  plaintiiF  a  quantity  of  potk  which  would 
pass  inspection  in  Montreal  as  of  a  oertain  quality,  which  it  did  not,  and 
an  action  having  been  hronght,  and  the  evidence  at  the  trial  as  to  the 
k  quality  of  the  pork  being  contradictory,  the  conrt  refused  to  distoib  a 
▼erdict  rendered  for  the  plaintiff,  on  the  ground  that  it  was  for  the  juy  to 
decide  between  the  evidence  of  the  plaintiff  and  that  of  the  defendant 

An  objection  taken  at  Nifd  Prins  to  the  admission  of  evidence  taken  under  a 
commission,  on  the  ground  that  the  commission  was  not  returned  to  the 
office  of  the  Deputy  Clerk  of  the  Grown  pursuant  to  the  judge's  order,  was 
held  bad. 

This  was  a  special  action  of  assumpsit,  brought  for  non- 
fulfihneut  of  a  contract  for  the  delivery  of  certain  quantities 
of  pork  (four  hundred  and  seventy  barrels),  of  particular 
qualities  and  descriptions,  to  pass  and  bear  inspection  at 
Montreal  as  of  such  qualities  and  descriptions.  The  plain- 
tiff alleges  that  he  received  the  quantity  of  pork  from 
defendant,  yet  that  the  said  pork  was  not  then  nor  was  any 
part  thereof  of  the  respective  descriptions  or  qualities  con- 
tracted for,  but  the  same  and  every  part  thereof  was  then  of 
inferior  description  and  bad  quality :  and  further,  that  the 
said  pork,  at  the  time  of  making  the  defendant's  promise  as 
to  the  Tjuality,  &c.,  or  at  any  time  since,  would  not,  nor 
would  any  part  thereof,  pass  or  bear  inspection  at  Montreal 
as  of  the  said  several  descriptions  or  qualities,  or  any  or 
either  of  them.  And  the  plaintiff  alleges  that  in  a  reasona- 
ble time,  in  that  behalf,  after  the  receipt  of  the  said  pork, 
he  caused  and  procured  the  said  pork  to  be  inspected  at 
Montreal,  by  the  proper  officer  in  that  behalf,  and  that  the 
several  parcels  thereof  did  not  then  stand  inspection  as  of 
the  respective  qualities* agreed  upon,  but  on  the  contrary 
thereof  all  the  said  pork  was  bad,  and  of  an  inferior  descrip. 
tion,  and  of  little  value,  contrary  to  the  promise  and  agree- 
ment of  the  defendant;  of  all  which  the  plaintiff  had  notice : 
by  reason  whereof,  plaintiff  was  obliged  to  sell  the  pork  at 
Montreal  at  a  less  price  than  he  would  have  obtained  bad 
it  been  of  a  quality  to  bear  inspection  at  Montreal,  according 
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to  defendant's  piomise;  and  plaintiff  has  been  pnt  to 
expense,  &c. 

The  second  count  is  for  a  breach  of  contract  for  a  further 
quantity  of  pork,  nearly  the  same  as  in  the  first  count. 
Third  count,  money  had  and  received  to  plaintiff's  use. 
Pleas  to  the  first  and  second  counts — That  at  the  time  of 
the  making  of  the  said  promises  and  the  delivery  of  the  said 
pork,  the  same  was  of  the  respective  qualities  agreed  upon, 
and  would  then  pass  and  bear  inspection  at  Montreal  as  of 
SQch  qualities  and  descriptions  respectively— concluding  to 
the  country ;  and  non-assumpsit  and  set-off  to  third  count. 
Issue  was  taken  to  these  pleas,  though  the  contracts  stated 
in  the  declaration  are,  that  the  pork  would  bear  inspection 
at  Montreal;  and  the  pleas  are,  that  at  the  time  it  was 
delivered  it  would  bear  inspection  at   Montreal,  thereby 
throwing  on  plaintiff  the  onus  of  proving  not  only  that  it  did 
not  pass  inspection  at  Montreal,  but  that  when  delivered  at 
Hamilton  it  was  not  of  such  quality  as  would  then  pass 
such  inspection. 

The  cause  was  tried  before  Mr.  Justice  Draper,  at  the 
last  assizes  held  in  Hamilton  for  the  united  counties  of 
Wentworth  and  Halton.  The  plaintiff's  counsel  tendered 
evidence,  taken  under  a  commission  at  Montreal,  on  plain- 
tiff's behalf.  The  commission,  closed  under  the  hands  and 
seals  of  the  commissioners,  was  produced,  but  the  reception 
of  the  evidence  taken  under  it  was  objected  to  by  defen- 
dant's counsel,  on  the  ground  that  the  judge's  order  for  the 
issuing  of  a  commission  directs  ^^  that  the  interrogatories 
and  the  depositions  taken  therewith  be  returned  to  the  office 
of  Alexander  Stewart,  Clerk  of  the  Crown  and  Pleas  for  the 
United  Counties  of  Wentworth  and  Halton,  at  Hamilton, 
under  the  hand  and  seal  of  the  commissioners,  or  either  of 
them ;  and  that  either  party  may  take  an  office  copy;"  and 
that  in  fact  the  commission  had  not  been  so  returned,  and 
the  defendant  was  deprived  of  the  opportunity  of  seeing  the 
evidence  taken  under  it. 

The  learned  judge  ruled  that  he  could  not  entertain  an 
objection  which  did  not  relate  to  the  execution  of  the  com- 
mission, but  to  a  matter  unconnected  therewith. 
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The  plaintiff's  case  tested  on  the  evidence  taken  at 
Montreal,  under  the  commission.  On  the  part  of  the 
defence,  several  witnesses  were  called,  who  had  been 
engaged  in  the  packing  of  the  pork,  and  who  testified  tbat 
the  pork  was  what  is  termed  **  hard  pork,'*  and  was  of  the 
qnaiity  contracted  for  when  packed  and  delivered :  they 
also  testified  that  exposure  to  the  sun  for  a  length  of  time 
on  a  wharf  would  have  the  eflfect  of  making  the  pork 
appear  as  soft  pork,  still-fed  pork,  which  is  called  soft  pork 
in  contradistinction  to  gmin-fed  pork,  which  is  called  *^hard 
pork;"  and  that  the  polk  in  question  had  been  exposed  oil 
Browne's  wharf  at  Hamilton  during  the  month  vf  April. 

Several  witnesses  besides  the  packers  stated  that  expo- 
sure to  the  heat  of  the  sun  would  render  pork  soft ;  but  one 
defendant's  witnesses  (Richard  Scobell,  a  pork-inspector  at 
Kingston)  stated  that  pork  shoald  not  be  exposed  to  the  sun 
and  heat ;  that  it  will  make  the  hard  poik  soft,  and  will 
prevent  its  passing  inspection  as  hard  pork  qf  a  gooi 
qwxlUy^  but  that  if  exposed  for  six  months  he  ooold  tell 
corn-fed  or  hard  pork  from  still-fed  or  soft  pork. 

In  the  testimony  of  the  licensed  inspector  of  pork  at 
Montreal,  the  mode  of  inspection  is  particulariy  describe 
and  the  result  of  the  inspection  of  the  pork  in  question  is 
given ;  by  which  it  appears  that  a  large  portion  ^the  poitt 
was  soft  pork,  still-fed,  some  of  it  boat  pork,  some  of  h 
heads  and  limbs,  and  only  a  part  of  it  answerii^  the 
descriptions  contracted  for. 

On  the  evidence,  the  learned  judge  left  it  to  the  joiy  to 
say  whether  the  pork,  when  delivered  at  the  wharf,  was  in 
good  condition,  and  such  as  would  pass  inspection. 

The  jury  found  a  verdict  for  plaintiff,  for  the  amouttt  of 
damages  claimed  (144/.  69.),  and  declared  that  they  found 
the  pork  delivered  was  not  hard-fed  pork. 

In  Easter  term,  defendant  obtained  a  rule  calling  on 
plaintiff  to  shew  cause  why  the  veidict  should  Dot  he  set 
aside  and  a  repleader  ordered,  the  verdict  having  been 
given  for  the  plaintiff  on  immaterial  issues ;  or  for  arrest  of 
judgment,  and  award  of  venire  facias  de  nooo  for  error  in 
the  Nisi  Prius  record,  and  because  a  general  veidiet  was 
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tendered  for  plaintiff  on  evidence  given  on  some  of  the 
issues  only ;  or  why  a  new  trial  in  the  cause  should  not  be 
granted,  because  of  irregularity  in  the  production  by  the 
plaintiff  of  evidence  taken  under  a  commission  in  this 
cause,  and  for  surprise,  and  the  discovery  of  new  evidence, 
and  on  facts  disclosed  in  affidavits  filed ;  and  that  both 
parties  be  allowed  to  alter  or  amend  their  pleadings. 

An  affidavit  of  Mr.  Logie,  the  defendant's  attorney,  was 
filed  in  support  of  this  motion,  and  refers  chiefly  to  the  fact 
of  the  commission  not  having  been  returned  to  the  Deputy 
Clerk  of  the  Crown,  according  to  the  order  of  the  judge,  so 
that  the  evidence  might  be  seen  by  both  parties,  from  which, 
as  it  is  alleged,  an  injury  hath  arisen  to  the  defendant.  Mr. 
Logie  also  states  that  no  evidence  was  given  to  support  the 
issues  on  the  third  and  fourth  pleas. 

The  defendant  has  also  filed  an  affidavit, 4n  which  he 
states  that  he  has  been  informed  and  believes  that  the  pork 
was  not  properly  inspected  at  Montreal,  and  that  if  a  new 
trial  is  granted  he  believes  he  will  be  able  to  prove  that 
fact,  and  to  give  material  and  important  evidence,  which 
he  could  not  give  at  the  last  trial ;  and  further,  that  a  part 
of  the  evidence  given  on  the  last  trial  could  have  been  con- 
tradicted by  the  defendant,  but  that  having  been  in  court 
during  the  trial  he  was  informed  that  he  could  not  be  called 
to  give  evidence. 

CameroUy  Q.  C,  shewed  cause. — ^That  no  objection  was 
made  at  Nisi  Prius  to  the  form  of  the  Nisi  Prius  record ; 
and  that  the  commission  was  used  at  the  trial  by  the  defen- 
dant's counsel,  and  that  he  cannot  now  object  to  it. 

Hagartj/j  Q.  C,  in  reply,  said,  that  in  consequence  of  the 
agreement  between  the  plaintiff's  and  the  defendant's 
attorney,  no  one  attended  the  execution  of  the  commission 
on  behalf  of  the  defendant  at  Montreal — ^the  defendant  rely- 
ing on  seeing  the  evidence  and  being  able  to  rebut  it  by 
other  evidence  on  the  trial :  that  the  venire  is  to  summon 
the  jury  from  the  district  of -Gore,  and  not  the  united 
counties,  &c. 

McLean,  J. — It  appears  to  me  that  no  sufficient  ground  is 
shewn  for  disturbing  tbfi  verdict  or  for  arresting  the  jndg- 

3  F  YOL.  n. 
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ment  in  this  case.  The  issues  cannot  be  said  to  have  been 
immaterial ;  for  the  defendant's  contract  is  stated  to  be  for 
the  delivery  to  the  plaintiff  of  pork  which  should  bear 
nspection  at  Montreal.  The  defendant  says  he  did  deliyer 
such  pork  at  Hamilton — that  is,  pork  which  would  bear 
inspection  at  Montreal ;  the  evidence  shews  that  the  pork 
delivered  was  not  such  as  would  pass  inspection  as  of  the 
several  qualities  agreed  upon,  and  in  fact  that  it  did  not 
pass  inspection.  The  evidence  of  the  inspector  at  Montreal 
establishes  both  these  points,  and  it  was  for  th^  jury  to 
decide  between  his  statement  and  that  of  other  witnesses 
for  plaintiff,  and  the  testimony  of  the  defendant's  witnesses, 
who  swore  that  the  pork  was  all  of  the  qaality  contracted 
for.  They  chose  to  believe  the  plaintiff's  witnesses,  and 
we  cannot  assume  that  they  were  wrong  in  doing  so. 

Then,  as  lo  the  reception  of  the  evidence  under  the 
commission,  it  appears  to  me  the  learned  judge  could  not 
properly  reject  it.  It  was  properly  taken ;  cross  interroga- 
tories were  put  by  the  defendant  to  plaintiff's  witnesses; 
and  the  defendant  can  scarcely  be  supposed  to  have  been 
ignorant  of  the  testimony  given.  If  in  truth  he  was  so 
ignorant — a  fact  which  I  do  not  see  distinctly  stated  in  the 
affidavits — and  that  the  inspection  of  the  testimony  was 
essential  to  him,  he  should  have  moved  to  put  off  the  trial, 
on  he  ground  of  such  inspection  not  having  been  afforded. 
But  no  such  motion  was  made,  though  the  defendant  must 
have  been  well  aware  that  the  plaintiff  could  only  support 
his  case  by  the  testimony  taken  under  the  commission  at 
Montreal.  The  cause  had  been  entered  for  trial,  as  appears 
by  the  affidavit,  at  the  assizes  in  November  last,  bat  was 
made  a  remanet  from  the  want  of  time  to  try  it  at  that  court; 
and  at  the  last  assizes,  I  find  by  the  consent  of  the  defen- 
dant's attorney,  that  the  record  was  entered  with  the  clerk 
of  assize  on  the  18lh  of  May,  with  the  understanding  that 
it  should  not  come  on  for  trial  before  Tuesday  then  next,  the 
25th  of  May.  The  consent  is  in  these  words :  "  1  consent 
to  the  case  being  entered  so  as  it  will  not  come  on  for  trial 
before  Tuesday  next,  the  25th  instant."  When  the  defen- 
dant's attorney  gave   this  consent  to  the  entering  of  the 
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recoxd,  no  objection  seems  to  have  been  entertained  to  the 
canse  being  tried  on  the  ground  that  the  evidence  had  not 
been  daly  returned  and  communicated.     The  record  was 
entered  on  the  18th  May,  and  the  cause  was  not  tried,  as 
appears  by  the  judge's  no^es,  till  after  the  26th  of  May ; 
dariqg  all  which  time  no  objection  seems  to  have  been 
niged  on  the  subject  of  the  commission,  although  Mr.  Logie 
states  that  he  had  previously  called  at  the  Deputy  Clerk  of 
the  Crown's  office  several  times  to  enquire  for  it.   If,  indeed, 
it  were  clearly  shewn  that  any  injury  has  arisen  to  the 
defendant  by  the  commission  not  having  been  open  to 
inspection  before  the  trial,  the  court  might  grant  relief  on 
payment  of  costs ;  but  no  such  injury  is  shewn.   The  defen- 
dant  says  he  believes  the  pork  was  not  properly  inspected, 
and  he  believes  he  will  be  able  to  shew  that  fact  on  another 
dial ;  but  I  apprehend  it  would  not  be  competent  for  him  to 
shew  anything  of  the  kind.     It  was  inspected  by  the  proper 
(terson,  and  failed  to  pass  inspection,  as  agreed  upon ;  and 
whether  it  was  properly  inspected  or  not  could  not  affect 
the  defendant's  contract  that  it  toould  pass  inspection.    But 
the  mode  of  inspection  is  detailed  in  the  evidence  of  the 
inspector ;  and  as  to  its  being  proper  or  improper  must  be  a 
mere  matter  of  opinion,  which  could  not  affect  the  result  of 
the  cause.     It  is  not  shewn  what  evidence  given  for  the 
plaintiff  could  have  been  contradicted  by  the  defendant;  it 
may  have  been  in  some  matter  wholly  immaterial,  but  if 
otherwise^  it  is  no  ground  for  a  new  trial  that  defendant  did 
not  give  the  evidence  at  the  time  which  he  says  he  could 
have  given,  because  it  was  supposed  that  he  could  not  be 
called  in  consequence  of  his  having  been  present  in  court. 
-A.S   to  ^e  issues  on  which  no  evidence  was  given,  the 
defendant  is  entitled  to  have  a  verdict  entered  for  him.   On 
the    plaintiff  consenting  to  have  it  so  entered,  this  rule  will 
^  <lischarged. 

S^^iiLiTAW,  J.,  concurred. 

^S^CAULAT,  C.  J.,  not  having  been  present  during  the  ar^ 
^^'^^cnt,  gave  no  judgment. 
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Nafis  &  Cornish  v.  John  Soules  &  William  D.  Souljbs. 

AwumptU  on  BUI  of  Bxehange. 

A  joint  acceptor  of  a  bill  of  exchange  cannot  be  heard  to  say  (as  betwa«D 
himself  and  the  plaintiff)  that  he  was  a  surety  for  the  other  acceptor,  and 
is  on  that  account  discharged  by  time  without  his  assent  having  been  giren 
to  his  principal. 

1st  coant. — On  a  bill  drawn  by  plaintiffs  on  the  19tb  of 
February  1848,  whereby  the  plaintiffs  required  the  defen- 
dants to  pay  to  them  57/.  8«.  ll^d.  thirty  days  after  dale  ; 
averring  acceptance  by  the  defendants,  and  that  they 
thereby  became  liable  to  pay  the  same  to  the  plaintiflb, 
according  to  the  tenor  and  effect,  &c. 

2nd  count. — On  a  bill  of  the  same  date,  and  for  the  same 
amountf  at  sixty  days  after  date ;  averring  acceptance,  as 
in  the  first  count,  &c. 

Srd  count. — On  a  bill  of  the  same  date  and  amount, 
payable  ninety  days  after  date ;  the  same  as  first  count. 

4th  count. — For  225/.,  for  goods  sold  and  delivered,  and 
account  stated. 

Pleas. — 1st,  to  first,  second  and  third  counts — ^That 
defendants  did  not  accept. 

2nd,  to  fourth  count. — Non-assumpsit. 

Srd,  to  first  count,  by  John  Soules. — ^That  he  accepted 
the  bill  in  the  first  count  mentioned,  at  the  request  of,  and 
as  a  mere  surety  for,  William  D.  Soules,  and  as  a  better 
security  to  the  plaintiffs  for  the  amount,  and  not  on  any 
other  account,  and  that  there  never  was  any  value  or 
consideration  for  his  acceptance-^of  all  which  the  plaintiffs 
had  due  knowledge  and  notice  ;  that  after  such  acceptance, 
and  after  the  bill  became  due,  and  before  the  commence- 
ment of  this  suit — to  wit,  on  the  25th  of  March  1848 — it 
was  agreed  between  the  plaintiffs  and  William  D.  Soules, 
without  defendant  John  Soules's  consent,  for  a  considera- 
tion to  him  unknown,  that  the  plaintiffs  should  give  to 
defendant  William  D.  Soules  time,  and  forbear  to  sue  him 
for  the  amount  of  the  bill  for  a  period  of  nine  months  from 
the  time  of  making  the  agreement ;  and  that  time  was  given 
to  William  D.  Soules,  without  the  assent  of  defendant  John 
Soules;  and  that  he  did  not  at  any  time  consent  to,  approve 
of,  or  ratify,  the  said  agreement. 
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4tb,  by  John  Soules,  setting  out  his  acceptance  of  the 
bill  in  the  first  count  mentioned  as  surety,  &c.,  want  of 
consideration,  and  notice  of  the  plaintiffs :  that  after  the 
acceptance  of  the  bill  by  him,  and  after  the  same  became 
due,  and  before  the  commencement  of  this  suit,  defendant 
William  D.  Soules  was  indebted  to  the  plaintif&  in  the 
amount  of  the  bill  in  the  first  count  mentioned,  and  to 
divers  other  persons  in  large  sums  of  money,  and  was  in 
bad  and  embarrassed  circumstances,  and  unable  to  pay  the 
plaintiffs  and  the  said  creditors  in  full ;  of  which  the  plain- 
tiffs had  notice;  and  thereupon,  without  the  consent  of 
defendant  John  Soules,  by  a  certain  indenture  then  made 
between  defendant  William  D.  Soules  of  the  first  part,  and 
Charles  Lord  Helliwell  of  the  second  part,  and  the  plaintiffs 
and  the  other  creditors  of  William  D.  Soules  of  the  third 
part,  of  which  indenture  profert  is  made,  the  said  William 
D.  Soules,  for  the  consideration  therein  mentioned,  did 
grant,  bargain,  sell,  assign  and  transfer  unto  the  said 
Charles  Lord  Helliwell,  all  and  singular  the  stock  in  trade, 
debts,  books  of  account,  bills,  notes,  and  all  other  personal 
estate  and  effects  whatsoever,  and  wheresoever  situate,  of 
him  the  said  William  D.  Soules,  upon  trust;  amongst  other 
things,  to  pay  and  apply  the  proceeds  thereof  ratably 
amongst  the  plaintiffs  and  said  other  creditors  respec- 
tively;— that  the  plaintiffs,  in  consideration  thereof,  did, 
by  the  said  indenture,  without  the  consent,  leave  or  license 
of  defendant  John  Soules,  covenant,  promise  and  agree 
with  defendant  William  D,  Soules,  that  they  would  not, 
within  the  space  of  nine  months  next  after  the  execution  oi 
said  indenture,  sue  for  said  debt  so  due  and  owing  to  them, 
or  molest  or  prosecute  the  said  defendant  William  D. 
Soules  for  or  in  respect  thereof;  and  the  plaintiffs  did 
thereby  further  agree,  that  in  case  any  action  should  be 
commenced  by  them  within  the  time  aforesaid  for  the 
recovery  of  the  said  debt,  defendant  William  D.  Soules 
should  be  forever  released  and  discharged  from  the  payment 
of  the  same ;  and  that  the  plaintiffs,  in  pursuance  of  their 
covenant,  did  forbear  to  sue,  and  did  not  molest  or  prosecute 
defendant  William  D.  Soules  during  the  said  period  for  the 
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amotint  of  the  said  bill  of  exchange,  withoat  the  consent, 
leave  or  license  of  defendant  John  Soules ; — and  that  the 
defendant  did  not  at  any  time  consent  to  ratify  or  approve 
of  the  said  indenture  or  the  said  covenant  and  agreemeot 
last  aforesaid. 

Pleas.— The  same  as  the  3rd  and  4th  to  the  1st  count, 
are  pleaded  to  the  2nd  and  3rd  counts,  on  bills  of 
exchange. 

Demurrers. — These  pleas  are  demurred  to  specially, on  the 
ground  that  it  is  not  shewn  that  plaintiffs  were  the  holders 
of  the  bills  at  the  time  of  the  making  of  the  agreement ;  that 
by  each  of  the  pleas,  defendant  John  Soules  attempts  to  set 
up  as  a  defence,  that  he  accepted  the  said  bills  as  a  security 
for  William  D.  Soules,  which  he  is  estopped  from  doing; 
and  that  the  pleas  shew  no  good  defence  to  the  action  on 
the  several  bills,  inasmuch  as  defendant  John  Soules  is  on 
the  said  bills  liable  as  a  principal  jointly  with  the  said 
William  D.  Soules. 

M.  C  Oamerony  in  support  of  the  demurrers,  cited  Dean 
v.  Newhall,  8  T.  R.  168 ;  6  Esp.  178 ;  Fentum  v.  Pocock, 
5  Taunt.  192 ;  Maltby  v.  Carstairs,  7  B.  &  C.  755;  James 
v.  David,  5  T.  R.  141 ;  Thimbleby  v.  Barron,  3  M .  &  W. 
210 ;  Burleigh  v.  Stott,  8  B.  &  C.  36 ;  Price  v.  Edmunds, 
10  B.  &C.  578;  6  Price,  611. 

/.  Dugganj  contra,  cited  Price  v.  The  6.  W.  Railway  Co. 
16  M.  &  W.  242 ;  Thompson  v.  Wilson,  1  U.  C.  C.  P.  57 ; 
Bell  V.  Banks,  3  M.  &  G.  258 ;  Byles  on  Bills,  181  and 
notes ;  Thimbleby  v.  Barron,  3  M.  &  W.  208 ;  Ashbee  v. 
Pidduck,  1  M.  &  W.  567  ;  Brown  v.  Wilkinson,  13  M.  &  W. 
14 ;  Isaac  v.  Daniel,  8  Q.  B.  600. 

McLean,  J. — ^The  contract  declared  upon  is  absolute  in 
its  terms,  the  defendants  jointly  by  their  acceptance  pro- 
mising to  pay  the  bills  of  exchange  respectively  at  maturity, 
and  standing  precisely  in  the  same  position  as  if  they 
were  joint  makers  of  so  many  promissory  notes  for  value. 
Anything  which  would  in  law  discharge  the  one,  would 
equally  discharge  the  other  of  the  defendants ;  and  unless 
both  are  discharged,  neither  of  them  can  be  so ;  for  the 
undertaking  being  a  joint  one,  must  stand  or  fail  as  such, 
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and  cannot  by  any  subBequent  act  or  process  be  converted 

into  a  several  contract.    No  action  could  be  maintained  on 

the  bills  of  exchange,  except  against  both  of  the  acceptors ; 

and  an  agreement  to  give  time  to  one,  was  in  effect  an 

agreement  to  extend  the  time  of  payment  to  both.    This  is 

not  tbe  case  of  a  drawer  or  indorser,  who  might  complain 

and  claim  exemption  from  the  payment  on  account  of  time 

being  given  to  the  acceptor.     In  the  latter  case  the  drawer 

and  indorser  would  stand  in  the  position  of  sureties  only, 

on  tbe  face  of  their  bill ;  the  acceptor  would  be  primarily 

liable  to  the  holder ;  and  if  the  drawer  or  indorser  were 

compelled  to  pay  in  consequence  of  the  acceptor's  default, 

an   action  could  be  maintained  against  him;  or  if  the 

indorser  paid  the  bill,  he  might  call  upon  the  drawer,  who 

again  would  have  his  remedy  against  the  acceptor ;  but  if 

time  were  given  to  the  acceptor  by  the  indorser,  he  could 

not  subsequently  compel  the  drawer  to  pay.    In  such  cases 

the  granting  of  time  to  the  party  who  is  bound  to  pay  the 

bill  may  prejudice  the  parties  liable  in  case  of  default,  by 

putting  it  out  of  their  power  to  call  for  payment  till  after 

the  expiration  of  the  period  of  indulgence ;  and  in  all  cases 

where  the  granting  of  time  may  work  an  injury  to  any  one 

other  than  the  party  primarily  liable,  the  party  so  liable  to 

be  injuriously  affected  will  be  discharged.     But  where  an 

instrument  is  signed  by  two  or  more  persons,  by  which 

they  become  jointly  liable  for  the  payment  of  a  sum  of 

money,  whether  such  instrament  be  a  bond,  or  bill  of 

exchange,  or  promissory  note,  it  is  not  competent  for  any 

one  to  set  up  a  plea  that  he  was  only  a  surety,  and  that  the 

obligee  or  payee  had  consented  to  stay  proceedings  for  a 

time,  on  receiving  an  assignment  of  property,  or  on  an 

assignment  being  made  to  any  one  else  in  trust  for  all  the 

creditors  of  the  assignor.    The  obligee  or  payee  might  hope 

to  receive  the  debt  from  the  proceeds  of  property  assigned, 

and  might  be  willing  to  await  the  result  of  the  assignment; 

but  in  doing  this  he  does  not  place  the  parties  in  any  worse 

situation  than  they  were  previously,  and  they  have  no  right 

to  complain  of  a  delay  which  does  not  injure  them.    In  this 

case,  John  Soules  alleges  that  William  D.  Soules,  for  whom 
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he  alleges  he  was  security,  was  in  insolrent  circnmstances; 
and  that  he  made  an  assignment  to  Charles  Lord  Helliwell, 
by  which  he  granted,  bargained,  sold,  assigned  and  trans- 
ferred unto  the  said  Charles  Lord  Helliwell  all  and  singular 
the  stock  in  trade,  debts,  books  of  account,  bills,  notes,  and 
all  other  personal  estate  and  effects  whatsoever,  or  where- 
soever situate,  upon  trust,  to  pay  and  apply  the  proceeds 
thereof  ratably  amongst  the  creditors ;  and  that  plaintiff 
was  a  party  to  that  assignment,  and  thereby  agreed  not  to 
sue  the  assignor  for  nine  months ;  and  that  if  he  did  so,  the 
agreement  should  operate  as  a  discharge.  John  Sotdes 
endeavours  to  get  rid  of  his  undertaking  by  sliewing  an 
arrangement  with  William  D.  Soules,  his  co-contractor, 
which  could  not  possibly  prejudice  him.  All  the  personal 
estate  and  effects  of  William  D.  Soules  were  assigned  to  a 
trustee,  and  the  plaintifis  consented  to  receive  a  ratable 
proportion  of  their  demand  in  part  payment  of  their  debt, 
not  in  dischai^  of  the  whole  ;  and  such  proceeding  must 
evidently  be  beneficial  rather  than  injurious  to  John  Soules, 
inasmuch  as  the  amount  of  liability  would  be  reduced  by 
the  amount  to  be  received  from  the  estate :  if  all  tvere  paid, 
then  John  Soules  would  be  wholly  relieved ;  if  only  part, 
then  his  liability  for  the  insolvent  would  be  diminished ; 
and  even  for  that  he  could  not  be  sued  for  a  period  of  nine 
months  from  the  date  of  the  assignment.  The  remedy  on 
the  bill  was  not  wholly  relinquished ;  it  was  only  stipulated 
that  it  should  not  be  enforced  for  nine  months.  At  the 
expiration  of  that  period,  the  bill  stood  precisely  as  before 
the  assignment,  liable  to  be  enforced  against  both  the 
acceptors,  and  any  balance  to  be  collected  from  either.  If 
the  acceptor  of  a  bill  or  maker  of  a  note  have  become  bank- 
rupt, the  holder  may,  without  the  assent  of  the  other  parties, 
prove  the  bill  under  the  commission  and  receive  dividends, 
and  will  not  thereby  discharge  the  other  parties  to  the  bill 
from  their  respective  liabilities  to  him  (a).  So  the  circum- 
stance of  one  of  the  parties  to  a  bill  having  been  charged  in 
execution  and  discharged  as  an  insolvent  debtor,  does  not 

(a)  ChiUy  on  BUls,  421,  Amer.  ed. ;  4  Bing.  719 ;  1  T.  B.  169 ;  2  B.  &  P.  61 ; 
3  B.  &  P.  868;  2  D.  &  R.  887;  7  Bing.  608. 
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preclude  the  holder  from  proceeding  agaiusi  other  parties. 
But  if  the  holder  of  a  bill  compound  with  the  acceptor  or 
other  party,  without  the  consent  of  the  drawer  or  other 
subsequent  parties,  he  thereby  releases  them  from  their 
liabilities,  if  they  had  effects  in  the  hands  of  the  acceptor  or 
prior  indorser ;  for  there  is  a  material  distinction  between 
taking  a  sum  of  money  in  part  satisfaction  of  a  debt — as  in 
case  of  a  dividend  by  compulsion  of  law  under  a  commis- 
sion of  bankruptcy,  or  a  discharge  under  the  Insolvent  Act — 
and  the  voluntarily  taking  a  sum  in  satisfaction  of  such 
debt  where  the  party  has  an  option  to  refuse  less  than  the 
whole,  but  compounds  with  the  acceptor,  and  thereby 
releases  and  deprives  all  other  parties  to  the  bill  of  the 
right  of  resorting  to  him.  In  this  case,  however,  defendant 
John  Soules,  if  in  fact  a  surety,  is  deprived  of  no  right  which 
he  had;  and  his  right  to  recover  against  William  D.  Soules 
any  money  which  he  may  be  obliged  to  pay  on  the  joint 
acceptance  cannot  be  defeated  or  affected  in  any  way  by 
the  agreement  which  he  sets  up  as  entitling  him  to  a  dis- 
charge. That  right  (lom^  not  arise  on  the  instrument,  as  in 
the  case  of  the  drawer  or  indorser  of  a  bill  of  exchange  or 
promissory  note.  It  is  not  pretended  that  defendant  John 
Soules  is  discharged  by  reason  of  the  assignment  made  by 
William  D.  Soules,  to  which  the  plaintiffs  were  parties,  or 
on  any  other  ground  than  that  the  giving  of  time  to  a  debtor 
without  the  consent  of  the  surely  will  in  general  discharge 
the  surety.  But  here  John  Soules  does  not  appear  on  -the 
bill  in  the  position  or  character  of  a  surety,  and  it  is  only 
by  parol  evidence  that  such  can  be  established.  Such 
evidence,  however,  would  in  effect  vary  the  terms  of  the 
hill,  by  making  it  a  bill  accepted  by  one  of  the  defendants 
as  principal,  and  by  the  other  as  surety,  though  on  the  face 
of  it  accepted  by  both  as  principals,  and  therefore  would  be 
inadmissible.  The  defendant  is  therefore  estopped  from 
selling  up  a  defence  which  can  only  be  supported  by 
allowing  parol  evidence  to  vary  or  contradict  the  terms  of 
a  written  instrument.    In  the  case  of  Ashbee  v.  Pidduck  (a), 

which  was  an  action  on  a  bond  against  two  surviving 
——————  ^ 

3  6  VOL.  n. 
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obligors,  after  the  executor  of  a  third  obligor  had  been, 
released,  it  was  held,  that  where  three  persons  had  entered 
into  a  joint  bond,  and  it  did  not  appear  either  on  the  bond 
or  condition  that  two  of  them  were  sureties  for  the  other, 
that  a  release  given  by  the  obligee  to  the  representative  of 
a  deceased  obligor  was  no  answer  to  an  action  against  the 
surviving  obligors.  Lord  Abinger,  C.  B.,  says,  "How 
does  it  appear  that  these  defendants  were  sureties?  It 
does  not  appear  from  the  condition  of  the  bond  that  they 
were  so,  and  you  cannot,  as  against  the  obligee,  shew  that 
they  were.''  So  in  this  case  the  acceptance  is  joint ;  each 
of  the  acceptors  is  answerable,  and  neither  of  them  can 
shew,  as  against  the  drawer,  that  he  was  only  surety. 
That  the  terms  of  a  bill  cannot  be  varied  by  agreement,  nor 
by  any  contemporaneous  oral  contract,  has  been  frequently 
decided  in  our  own  courts  in  this  province.  The  cases 
Davand  v.  Stevenson,  5  U.  C.  Rep.  3S6 ;  Brooke  v.  Arnold, 
2  T.  R.  25 ;  Hart  v.  Davy,  1  U.  C.  Rep.  218,  and  many 
cases  in  East's  Reports,  establish  this  point ;  and  in  the 
case  of  Davidson  v.  Barllet  et  al.,  1  U.  C.  Rep.  60,  which 
was  in  all  respects  the  same  as  this,  except  as  to  the 
assignment,  the  court  held,  that  one  of  the  joint  makers  of 
a  promissory  note  cannot  plead  that  he  made  the  note, 
with  the  plaintiff's  knowledge,  only  as  a  surety  for  the 
other  maker,  and  that  the  plaintiff  gave  time  to  the  other 
maker  without  his  knowledge  or  consent,  and  that  he  was 
thereby  discharged.  These  authorities  shew  clearly  that 
the  pleas  are  bad,  and  judgment  must  therefore  be  for  the 
plaintiff. 

Sullivan,  J. — It  will  perhaps  be  better  in  the  first  place 
to  dispose  of  the  question  secondly  raised  in  the  special 
demurrer — Can  defendant  John  Soules,  who  is  a  joint 
acceptor,  be  heard  to  say  (as  between  himself  and  the 
plaintiffs)  that  he  was  a  surety  for  the  other  acceptor,  and 
is  thereby  discharged  by  time  being  given  to  his  principal? 

Byles  on  Bills,  6th  Ed.  181—"  Where,  of  a  joint  and 
several  note,  one  maker  is  in  reality  principal  and  the  other 
surety,  it  is  doubtful  whether  in  any  case  evidence  is 
admissible  at  law  to  shew  that  one  is  principal  and  the 
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Other  surety,  and  consequently  that  the  surety  is  discharged 
by  time  given  to  the  principal." 

After  citing  the  authorities  up  to  the  time  of  the  fifth 
edition,  iu  note  c.  p.  181 ;  Price  v.  Edmunds,  10  B.  &  C. 
578 ;  Perfect  v.  Musgrave,  6  Pri.  Ill ;  Clark  v.  Wilson,  3 
M.  &  W.  288,  and  others,  the  following  conclusion  is 
arrived  at;  to  which,  after  examining  the  authorities 
referred  to,  I  have  only  to  express  my  assent:  "The 
authorities  are  contradictory,  but  on  principle  it  should 
seem  that  at  law  at  least  such  evidence  is  inadmissible  as 
against  the  creditor;  for  it  is  parol  evidence  to  make  a 
written  contract  conditional  which  on  the  face  of  it  is  abso- 
lute. The  evidence  does  not  shew  want  of  consideration, 
as  in  the  case  of  an  accommodation  acceptance." 

This  is  in  accordance  with  the  rule  that  the  acceptor  is  at 
law  always  considered  the  principal  debtor. — Price  v. 
Edmunds,  10  B.  &  C.  578 ;  Harrison  v.  Courtland,  3  B.  & 
Ad.  41 ;  Henton  v.  Pocock,  5  Taunt.  192.  In  a  very  late 
case — Besant  v.  Cross,  20  L.  J.  N.  S.  C.  P.  173;  5  Eng.  Rep. 
L.  &  Eq.  389 — a  judgment  signed  as  for  want  of  a  plea 
was  upheld;  the  plea  attempting,  by  parol  evidence,  to 
alter  the  nature  of  an  acceptance. — See  also  Adams  v. 
Wordly,  1  M.  &  W.  374 ;  Ashbee  v.  Pidduck,  1  M.  &  W. 
567.  It  appears  to  me  to  be  clear  law  at  the  present  time, 
that  the  fact  of  any  relation  of  principal  and  surety  between 
joint  makers  or  joint  acceptors,  cannot  be  set  up  as 
against  drawers,  payees  or  indorsees,  whose  rights  depend 
upon  the  bill  or  note  itself.  This,  however,  does  not  dis- 
pose of  the  case,  if  the  pleas  under  consideration,  or  cither 
of  them,  contain  a  good  defence,  taking  the  two  defendants 
as  joint  contractors,  and  without  regard  to  any  relation  of 
principal  and  surety. 

The  merely  allowing  the  debt  to  lie  over,  would  not  only 
not  discharge  a  joint  acceptor,  but  it  would  not  discharge  a 
drawer  or  indorser.  But  if  the  payee  once  destroy  or  sus- 
pend, or  contract  to  destroy  or  suspend,  his  right  of  action 
against  the  acceptor,  the  drawer  and  indorser  are  at  once 
discharged.  Byles  on  Bills,  182 — A  general  covenant  not 
to  rae,  for  that  will  ensure  as  a  release,  a  written  or  verbal 
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agreement,  on  good  consideration,  not  to  sue  the  acceptor 
at  ail,  or  not  to  sue  him  within  a  limited  time,  discbarges  the 
indorsers« ;  but  if  such  agreement  be  without  consideration, 
or  otherwise  void  in  law,  the  indorsers  are  not  dischaiged. 
Byles  182,  and  notes — This,  i  think,  is  on  the  ground 
of  the  peculiar  relation  of  principal  and  surety,  which 
requires  that  the  creditor  should  not  enter  into  any  agree- 
ment capable  of  being  enforced  by  action,  to  stay  his  hand 
in  seeking  his  remedy  against  the  principal,  even  for  a 
time.  But  in  the  case  of  two  or  more  principal  debtors,  or 
of  principal  and  surety  where  they  are  both  jointly  liable, 
then  a  dischargt  to  one  by  the  creditor,  as  by  releasing 
him,  or  taking  from  him  a  composition,  and  erasing  his 
name  from  the  note,  will  be  a  discharge  of  the  other ;  but 
the  discharge  does  not  in  this  case  proceed  upon  the  law  of 
principal  and  surety;  but  upon  a  well-known  principle, 
said  to  be  founded  on  indisputable  law,  that  a  creditor's  dis^ 
charge  of  one  joint  and  several  debtor  is  a  discharge  of  all. 
Chatham  v.  Ward,  1  Bos.  &  Pul.  630— This  was  the  case  of 
the  appointment  of  a  joint  and  several  obligor  as  executor 
of  the  obligee,  and  it  was  held  on  old  authority  that  both 
obligors  were  discharged.  The  case  even  goes  further; 
for  Roche  says,  *'  The  general  principle  is,  that  if  the  cause 
of  action  is  once  suspended  in  the  case  of  a  single  obligor, 
it  is  gone  for  ever.  The  obligee  has  it  not  in  his  power  to 
discharge  one  obligor  without  discharging  the  other." — See 
also  Rek  v.  HargTaves,Co.  Lit.  2646.  In  Nicholson  v.  Revel, 
4  Ad.  &  Ei.  675,  the  discharge  of  one  joint  and  several 
maker  of  a  promissory  note  was  held  to  be  a  discharge  of 
the  other  makers. — ^Thom  v.  Smith,  20  L.  J.  N.  S.  C.  P. 
71 ;  Eng.  Rep.  L.  &  Eq.  2,  301. 

But  according  to  Thimbleby  v.  Barron,  3  M.  &  W,  21^, 
a  covenant  not  lo  sue  for  a  limited  time  is  not  pleadable 
between  the  debtor  and  creditor  in  bar  in  an  action  for  such 
debt,  and  the  distinction  seems  to  have  been  taken  at  an 
eariy  time. — 1  Rolls,  Ab.  939;  Ayloffe  v.  Swamshire,CaTtfa. 
63 ;  S.  C.  1  Show.  46.  If,  then,  in  case^  of  a  covenant  not 
to  sue  for  a  limited  period,  the  cause  of  action,  as  between 
the  creditor  and  the  covenantee,  be  not  suspended,  and  the 
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remedy  of  the  latter  be  only  to  sue  for  damages  (Lord 
Abinger,  3  M.  &  W.  Sid),  and  there  being  no  relation  of 
principal  and  surety  between  the  joint  debtors,  which  the 
creditor  is  bound  to  notice,  what  would  not  be  pleadable 
by  the  covenantee  in  his  own  case,  cannot  be  so  by  his 
joint  or  fellow  debtor  in  his  case. 

It  would  follow,  then,  that  the  first  of  these  sets  of  pleas, 
setting  out  an  agreement,  with  a  good  and  valuable  consi- 
deration, not  to  sue  within  a  limited  time,  is  not  good,  and 
the  judgment  must  be  against  these  pleas. 

The  second  set  of  pleas  goes  further ;  and  after  setting 
out  the  covenant  not  to  sue  for  a  limited  period,  also  sets  out 
a  stipulation  under  seal  that  in  case  any  action  should  be 
brought  within  the  period,  the  said  defeudan t  William  Soules 
should  be  for  ever  discharged  from  the  said  debt. 

In  the  American  note  to  Thimbleby  v.  Barron,  3  M.  & 
W.  218,  an  American  case  is  cited  (White  v.  Dingley,  4 
Mass.  463)  to  this  effect :  ^'  When  the  agreement  not  to  sue 
for  a  limited  period  contains  a  condition  of  discharge  in 
case  of  its  violation,  it  will  be  a  bar." 

And  so  I  should  think  it  would  be  if  there  were  violations 
of  the  covenant  or  agreement  not  to  sue,  for  then  would 
come  in  the  discharge.  As^regards  the  person  with  whom 
the  stipulation  not  to  sue  him  is  made,  the  bar  could  not 
well  arise  after  the  limited  time ;  and  if  he  be  not  dis- 
charged,  how  can  his  co-debtor  be  so?  It  is  not  the  case  of 
the  principal  and  surety :  the  obligation  of  the  latter  is  to 
pay  in  default  of  his  principal,  and  he  has  a  right,  arising 
out  of  their  peculiar  relation,  that  the  creditor  shall  not  dis- 
able himself  to  recover  from  the  principal  for  even  a  limited 
time.  But  when  the  obligations  of  the  two  joint  debtors 
ate  coequal,  the  undertaking  not  to  sue  the  one  within  a 
limited  time  is  no  conceivable  disadvantage  to  the  other : 
he  can  discharge  himself  of  his  obligation  by  payment,  and 
bis  right  to  claim  contribution  is  in  no  way  postponed  by 
the  undertaking  of  the  creditor  not  to  sue,  or  by  the  proviso 
that  if  he  do  sue,  the  suit  shall  cause  the  agreement  to 
operate  as  a  dischaige. 
There  seems,  however,  to  be  a  more  simple  answer,  in 
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this  case,  to  the  defence,  if  the  decision  in  the  case  of  Lacy 
V.  Kinnaston,  Lord  Raym.  688,  be  not  overraled.    It  is 
directly  to  the  point  that  a  covenant  never  to  take  advan- 
tage of  a  covenant  made  with  several  of  the  covenantors  of 
the  former,  is  no  release  or  discharge  to  any.     A  perpetaal 
covenant  not  to  sue  operates  as  a  release  for  the  mere  pur- 
pose of  avoiding  a  circuity  of  action,  not  because  it  is  in  its 
nature  a  defeasance.     *'  If  A.  be  bound  to  B.  in  a  bond,  &c.; 
B.  covenants  never  to  sue  A. ;  this  will  be  a  bar  in  debt 
brought  upon  the  bond.     But  if  A.  and  B.  be  jointly  and 
separately  bound  to  C,  C.  covenants  never  to  sue  A.,  this 
is  no  defeasance."     The  case  of  Lacy  v.  Kinnaston  was 
that  of  a  covenant  to  save  harmless  one  covenantor  from  a 
joint  and  several  covenant.     Hutton  v.  Eyre,  6  Taunt.  289, 
is  the  case  of  a  covenant  to  one  of  two  joint  debtors  by 
simple  contract  not  to  sue  him,  and  the  same  rule  is  held  to 
apply.     In  this  respect  there  is  no  difference  between  a 
joint  covenant  or  obligation  and  a  joint  and  several  one. 
A  release  of  one  of  the  covenantors  or  obligors  would  be  a 
defeasance  as  to  all,  which  of  course  would  not  be  the.  case 
if  the  obligation  were  several,  and  not  joint  and  several* 
Lord  Kenyon,  in  Dean  v.  Newhall,  8  T.  R.  168,  mentions 
Lacy  v.  Kinnaston  as  authority  beyond  all  doubt     See 
Piatt  on  Covenants,  594. 

I  do  not  think  the  last  objection,  made  on  special  demur- 
rer, good — namely,  that  the  pleas  do  not  shew  the  plaintiff 
to  have  been  the  holder  of  the  bills  when  the  composition 
took  place.  A  person  may  covenant  not  to  sue  upon  an 
instrument  or  debt  which  is  not  yet  his,  but  which  after- 
wards comes  to  him,  as  upon  a  debt  presently  owing  to 
him.  But,  as  I  think  the  pleas  demurred  to  plainly  bad  in 
substance,  there  is  no  necessity  to  consider  this  special 
objection  any  further. 

Judgment  for  the  plaintiff  on  demurrer. 
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HurFMAN   v.    ASKIN. 

When  a  material  fact  alleged  in  pleading  is  not  traTersed  by  the  subsequent 
pleading,  it  is  not  therefore  admitted  m  a  foci  so  as  to  dii^ense  with  proof 
of  it  before  the  jury. 

To  a  idaint  in  dower  the  defendant  pleaded,  secondly,  that  the  husband  of 
demandant,  by  an  indenture,  to  which  she  was  a  party,  conveyed  the  land 
in  question  to  one  A.  B.,  and  that  demandant,  on,  &c.,  appeared  before  G. 
D.,  one  of  the  judges  of  Her  Mi^esty's  Court  of  Queen's  Bench,  who 
examined  her,  and  that  she  barred  her  dower  to  the  isaid  land,  and  that  the 
said  jndge  certified  on  the  back  of  the  said  indenture,  &c. 

The  demandant  replies  that  she  ought  not  to  be  barred  from  recovering  her 
dower  in  the  premises  in  the  second  plea  mentioned,  because  she  says  she 
did  not  give  and  acknowledge  her  consent  to  be  barred  of  her  said  dower 
in  manner  and  form  as  by  the  said  tenant  alleged. 

Ftr  Cur. — That,  on  these  pleadings,  it  could  not  be  held,  from  the  state  of 
the  record,  that  the  demandant  had  g^ven  her  consent  before  a  judge  to  be 
barred  of  her  dower,  according  to  law. 

Dower, — ^The  demandant  claims  as  the  widow  of  Jacob 
Huffman  from  the  defendant  dower  in  ten  messuages,  ten 
barns,  ten  stables,  four  gardens,  four  orchards,  two  hundred 
acres  of  arable  land,  two  hundred  acres  of  meadow  land, 
and  two  hundred  acres  of  wood  land,  with  the  appurte- 
nances, situate  in  the  township  of  Trafalgar,  in  the  county 
of  Halton,  of  the  endowment  of  the  said  Jacob  Huffman 
deceased,  heretofore  her  husband. 

1st  plea. — That  Jacob  Huffman,  heretofore  the  husband 
of  the  demandant,  was  not,  on  the  day  on  which  he  married 
the  said  Elizabeth  Huffman,  or  ever  after  seized  of  such 
estate  of  and  in  the  said  messuages,  lands  and  tenements, 
with  the  appurtenances,  or  any  or  either  of  them  or  any 
part  thereof,that  he  conld  endow  the  said  Elizabeth  Huffman 
thereof,  and  of  this  defendant  puts  himself  upon  the  country. 

2nd  plea. — As  to  north-west  half  of  No.  20,  in  the  second 
concession  north  of  Dundas  street,  the  plea  is  thus :  ^'  And 
for  a  further  plea  to  the  lands  andtenements^with  the  appur- 
tenances in  the  plaint  mentioned — that  is  to  say,  to  the 
north-west  half  of  that  certain  parcel  of  land,  being  lot  No. 
80  in  the  second  concession  north  of  Dandas  street  in 
the  township  of  Trafalgar,  the  tenant  says  that  the  said 
demandant  ought  not  to  have  her  dower  of  the  endowment 
of  the  said  Jacob  Huffman  deceased,  heretofore  her  hus- 
band, of  and  in  such  part  of  the  land  and  tenements^  with 
the  appurtenances,  in  the  said  plaint  mentioned^  as  are 
above  in  this  plea  mentioned^  because  he  says  that  the  said 
Jacob  Huffman  in  his  lifetime  and  during  his  intermarriage 
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with  the  demandant  was  seized  of  the  lands  and  tenements 
in  this  plea  mentioned  in  his  demesne  as  of  fee,  and  being 
so  seized  afterwards  and  during  the  said  intermarriage — to 
wit,  on  the  28th  day  of  April,  in  the  year  of  oar  Lord  1815 — 
by  a  certain  indenture  then  made  between  the  said  Jacob 
Huffman  and  Elizabeth  his  wife  the  demandant  of  the  first 
part,  and  one  Janies  Finch  of  the  second  part,  which  said 
indenture  is  lost  and  destroyed  by  time  and  accident,  he  the 
said  Jacob  Huffman,  in  consideration  of  a  large  sum  of 
money — to  wit,  the  sum  of  7W.  of  lawful  money  of  Canada — 
to  him  paid  by  James  Finch,  did  grant,  bargain,  sell,  &c., 
unto  the  said  James  Finch,  his  heirs  and  assigns,  the  lands 
and  tenements  in  the  introductory  part  of  this  plea  men- 
tioned :  that  the  said  demandant,  in  and  by  the  said  inden- 
ture, did  then  remise  and  release  unto  the  said  James 
Finch,  his  heirs  and  assigns,  all  dower  which  she  the  said 
demandant,  in  the  event  of  her  surviving  the  said  Jacob 
Huffman,  should,  might  or  could  have  of  and  in  the  lands 
and  tenements  in  this  plea  mentioned  ;  and  the  said  tenant 
further  saith  that  the  said  demandant,  on  the  day  of  execu- 
tion of  the  said  deed — to  wit,  on  the  28th  day  of  April,  in  the 
year  1815,  and  the  day  of  the  date  of  the  certificate  herein 
mentioned — personally  appeared  befere  the  Honorable 
William  Campbell,  one  of  the  judges  of  the  then  Court  of 
King's  Bench,  in  and  for  the  Province  of  Upper  Canada — 
to  wit,  at  the  then  town  of  York — who  then  and  there  duly 
examined  the  said  demandant  touching  her  consent  to  be 
barred  of  dower  in  the  lands  and  tenements,  with  the  appur- 
tenances, in  the  said  indenture  and  in  the  introductory  part 
of  this  plea  mentioned  ;  whereupon  the  said  demanda^nt 
did  then  and  there,  in  the  presence  of  and  to  the  said  judge, 
give  and  acknowledge  her  consent  thereto  to  be  barred  of 
dower  as  aforesaid  ;  and  it  then  and  there  appearing  to  the 
said  judge  that  sucb  consent  was  free  and  voluntary  by  the 
said  demandant,  and  not  the  effect  of  any  coercion  or  fear 
thereof  on  the  part  of  her  said  husband  or  any  other  person, 
the  said  judge  did  then  and  there,  according  to  the  form  of 
the  statute  in  that  case  made  and  provided,  grant  a  certi- 
ficate, and  did  certify  on  the  back  of  the  said  indenture  that 
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the  said  demaadftiit  did  persooally  appear  befoxe  him  the 
said  jadge  as  aforesaid,  aod  being  duly  and  openly  exam- 
ined by  hiiD  as  su<^  judge,  touching  her  consent  to  be 
(larred  oC  dower  of  and  in  the  said  lands  and  tenements  in 
the  said  indenture  mentioned  and  above  in  this  plea  men- 
tioned, and  did  give  her  consent  freely  and  volunt^ly, 
without  coercion  or  fear  of  coercion  on  the  part  of  her 
husband,  the  said  Jacob  Hufinian,  or  any  otfier  person 
whomsoever,  and  did  then  and  there  sign  the  said  certificate 
as  such  jodgQ  as  aforesaid — to  wit,  at  Yoik,  now  the  city 
of  Toronto. '  And  the  tenant  further  saith,  that  the  said 
Jacc4>  Hoffman  was  not  at  any  time  sSi&t  the  execution  of 
the  said  indenture  and  of  the  certificate  as  aforesaid  ever 
seized  of  the  said  lands  and  tenements,  or  any  of  them  in 
this  plea  mentioned,  that  he  could  endow  the  said  deman- 
dant thereof,  and  this  the  said  tenant  is  ready  to  verify ; 
vdierefore  he  prays  judgment  if  the  said  denaandant  ought 
to  recover  her  dower  of  and  in  the  lands  and  tenements  in 
the  introductory  part  of  this  plea  mentioned  of  the  endow- 
ment of  the  said  Jacob  Huffman. 

Replication — ^That  demandant  ought  not  to  be  barred 
fffun  recovering  her  dower  in  the  premises  in  the  second 
plea  mentioned,  because  she  says  she  did  not  give  and 
acknowledge  her  consent  to  be  barred  of  her  said  dower, 
in  manner  and  form  as  the  said  tenant  has  in  his  said  second 
plea  alleged-— concluding  to  the  country. 

This  cause  was  tried  before  Mr.  Justice  Draper,  at  the 
last  spring  assizes  at  Hamilton,  when  a  patent  from  the 
crown  for  the  whole  lot  No.  SO,  in  the  second  concession 
novth  of  Dundas  street,  in  the  township  of  Trafalgar,  to 
Jacob  Hoffman,  of  the  township  of  Glanford  in  the  County 
of  Yoric,  yeoman,  son  of  Christopher  Huffinan,  a  U.  £. 
loyalist,  dated  the  30th  October  1809,  was  put  in. 

John  Hoffman,  a  son  of  the  patentee  and  of  the  deman- 
dant, was  then  called,  and  proved  that  the  patentee  died  on 
the  4th  of  May  18&1 :  that  he  did  not  die  in  possession  of 
any  part  of  the  land,  but  that  he  lived  upon  it  during  cover* 
tuve  with  demandant:  that  he  left  the  property  enturely 
twenty-five  or  twenty-six  years  ago,  and  part  of  it  as  much 
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as  ibirty-four  years  ago.  On  cross-examinalion,  he  stated 
that  his  father  had  some  clearance*  on  the  north-west  half 
of  the  lot,  but  that  he  never  moved  on  to  that  part :  that  he 
was  aware  that  his  father  had  conveyed  that  half  of  the  lot. 
to  one  Finch  about  1815,  who  moved  on  to  it  and  lived  od 
it :  that  there  were  ten  or  fifteen  acres  cleared  and  a  house 
on  that  part  conveyed  to  Finch. 

The  demand  for  dower  in  the  whole  lot  served  on  defen- 
dant was  proved. 

For  the  defendant  no  witnesses  were  called,  nor  was  any 
testimony  adduced. 

The  tenant's  counsel  contended  that  the  second  plea 
limits  the  demandant  to  the  north-west  half,  and  thai  no 
verdict  can  be  rendered  against  defendant  with  regard  to 
more  :  that  the  defence  being  limited  to  that,  the  recoveiy 
should  be  on  that  issue  limited  also,  and  that  the  traverse 
in  the  replication  being  only  as  to  her  consent,  and  the 
judge's  certificate  of  her  consent  being  expressly  admitted, 
that  is  sufficient  evidence  of  the  consent,  and  entitles  the 
defendant  to  a  verdict  on  that  issue. — 37  Geo.  III.  eh.  8  ; 
48  Geo.  III.  ch.  7. 

Mr.  Read  tendered  a  certified  copy  of  a  memorandum, 
which  was  rejected  as  evidence,  but  put  in  for  the  informa- 
tion of  the  court  in  term. 

The  learned  judge  was  of  opinion  that  both  points  were 
against  the  demandant.  1st — ^That  she  is  limited  on  the 
record  to  a  demand  of  dower  in  the  north-west  half.  Next— 
That  in  the  absence  of  any  evidence  to  rebut  the  judge's 
certificate  (and  he  doubted  whether  he  could  receive  such 
evidence,  unless  to  prove  an  imposition  practised  on  the 
judge,  or  some  such  fraud),  the  certificate  stated  in  the  plea 
and  not  traversed  is  evidence  for  the  defendant  sufficient  to 
defeat  the  replication.  lie  then  directed  a  verdict  for  the 
defendant,  reserving  leave  by  consenUo  demandant  to  move 
on  both  points  to  enter  a  verdict  for  her. 

In  Easter  term  last  a  rule  nisi  was  obtained,  calling  on 
the  tenant  to  shew  cause  why  the  verdict  rendered  for  him 
at  the  last  assizes  should  not  be  set  aside  and  a  verdict 
entered  for  the  demandant,  or  why  the  said  verdict  should 
not  be  set  aside  and  a  new  trial  had  between  the  parties. 
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the  said  verdict  being  contraiy  to  law  and  evidence,  and 
for  mis-direction  of  the  learned  judge  who  tried  the  cause, 
and  on  giojuida  disclosed  in  afEdavils  filed. 

Cause  was  shewn  by  A.  Wilson^  Q.  C,  who  contended 
that  the  examination  of  the  demandant  before  a  judge  for 
the  purpose  of  being  barred  of  dower,  and  the  certificate  of 
the  judge  of  her  consent  being  admitted  on  the  record,  the 
demandant  is  estopped  from  asserting  a  right  to  dower,  and 
that  by  the  plea  the  burden  of  proof  is  thrown  upon  the 
demandant:  that  the  demandant  is  limited  by  the  second 
plea,  and  having  gone  down  to  trial  upon  the  issue  as  to 
her  consent  before  a  judge  to  be  barred  of  dower  according 
to  law,  cannot  claim  dower  in  any  other  premises  but  those 
mentioned  in  that  plea;  and  that  if  she  intended  to  do  so 
she  should  have  new  assigned,  shewing  other  premises  in 
which  she  claimed  a  right  of  dower.  As  to  the  necessity  of 
a  new  assignment,  he  cited  the  cases  of  Cameron  v.  Lount, 
4  U.  C.  Reports,  277  ;  Montprisatt  v.  Smith,  2  Camp.  175 ; 
Rogers  v.  Constance,  1  Q.  B.  83  ;  Harper  v.  Williams,  4 
Q.B.  230.  And  as  to  what  is  admitted  by  the  plea — 
Bingham  v.  Stanley,  2  Q.  B.  1 17 ;  Robins  v.  Maidstone, 
4  Q.  B.  811 ;  Fearn  et  al.  v.  Filica,  7  M.  &  O.  513; 
Carter  v.  James,  13  M.  &  W.  137 ;  13  Jurist,  213  &  1012 ; 
14  Jurist,  715. 

JIf.  C.  Cameron  supported  the  rule,  and  urged  that  the 
defendant  has  filed  two  pleas,  the  first  traversing  the 
demandant's  right  to  dower  generally  in  the  premises,  and 
the  other  setting  out  a  release  of  dower  as  to  a  particular 
portion  :  and  that,  even  if  the  demandant  failed  upon  the 
the  issue  on  the  latter  plea,  she  would  be  entitled  to  a 
verdict  upon  the  issue  to  the  first  plea,  on  proving  her  late 
husband's  right  to  other  premises  than  those  in  which  the 
dower  had  been  barred  or  released  :  that  the  allegation  that 
a  certificate  was  gvinted  by  the  judge  shewing  deman- 
dant's consent  to  be  barred  of  dower,  is  not  one  which  it 
was  necessary  to  traverse,  as  it  was  a  matter  of  evidence  : 
that  the  judge's  certificate  should  have  been  produced,  and 
when  produced  it  would  establish  jprtfnayiiae  a  relinquish- 
ment of  dower  and  throw  upon  the  demandant  the  onus  of 
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pioviDg  firand  or  something  else  to  get  oiet  the  dffieah!^; 
He  objected  to  the  judge's  certificate  as  staled  in  the  plei^ 
on  the  ground  that  the  demandant  had  liot  been  examftied 
apart  from  her  husband,  as  required  bj  the  stattite.  In 
support  of  his  argument  he  cited  Edmuikls  v;  OiOTes^  2  M. 
&  W.  648 ;  Fearn  v.  Filica,  7  M.  ft  Or.  517, 18 ;  SnMi  r. 
Martin«9M.  &W.  S08« 

McLean,  J. — ^It  is  clear,  1  think,  that  the  seeoudplea  sets 
up  the  release  of  dower  in  a  part  only  of  the  pcemises  nneiih 
tioned  in  the  plaint.    The  plea  alleges  that  the  dettiABdaikt 
ought  not  to  have  her  dower  of  the  endowment  of  die  said 
Jacob  Huffman  deceased,  heretofore  her  husband,  of  and 
in  mch  part  of  the  land  and  tenements,  with  the  appoifm- 
ances,  in  the  said  plaint  mentioned,  as  are  aboTe  in  this 
plea  mentioned,  and  the  part  abore  mentioned  consists  iof 
the  north-west  half  of  No.  20,  in  the  isecond  cotacession 
north  of  Dundas  street,  in  the  township  of  Trafalgar.     The 
plea  as  to  that  half  alleges  that  certain  proceedings  tdok 
place  by  which  the  demandant  became  barred  to  her  right 
to  dower;  and,  as  her  consent  to  such  proceedilkgs  wis 
essential  to  give  them  any  validity,  she  traverses  the  fabt 
alleged  of  her  having  given  such  assent  foefote  a  jiidgie  in 
manner  and  form  as  the  tenant  has  alleged.     Supposing, 
for  the  sake  of  argument,  that  all  the  facts  stated  in  the 
second  plea  must  be  taken  as  admitted  by  the  demandant, 
the  eflfect  would  be  to  establish  a  prin/ia  facie  esLse  in  favoorr 
of  the  tenant  as  to  the  demandant  being  barred  of  her  dower 
in  the  particular  part  of  the  premises  e^cified  in  that  ptea, 
and  as  to  that  part  she  could  pat  recover.    By  her  claim 
for  dower  which  was  served  on  the  tenant,  she  asserts  a 
right  in  the  whole  of  lot  No.  20  in  the  second  concession 
north  of  Dundas  street,  as  the  widow  of  Jacob  Hufiman, 
and  by  the  first  plea  the  tenant  denies  such  right  In  any  of 
the  premises  mentioned  in  the  plainly  alleging  that  Jacob 
Hnffman  was  not  seized  at  the  time  of  his  marriage  with 
the  demandant,  or  at  any  time  since,  &c.      The  patent 
for  the  whole  lot  to  Jacob  Huffman,  bearing  date  the  SUt 
October  1809,  was  put  in,  and  it  was  proved  that  he  iived 
on  it  during  his  coverture  with  the  demandant :  that  he  left 


a  part  of  the  lot  abont  thiity-fout  years  ago,  and  the  reei^ilie 

twenty-five  or  tweaty-six  years  ago :  atid  that  he  died  only 

a  year  ago  last  May.      The  seisin  of  the  demandant^s 

fatiaband  is  clearly  established  in  the  whole  lot ;  and  heir 

maitiage  being  admitted,  she  is  entitled  to  dower  in  the 

whole,  unless  her  tight  has  been  barred  in  the  mode  pie- 

aeribed  by  law.    The  defendant  contends  thai  becaiiise  all 

the  facts  stated  in  the  second  plea  are  not  traversed,  they 

must  be  taken  as  »imttted  on  the  tecofd  against  the 

demandant,  and  that  the  demandant  is  by  such  admission 

estopped  (Voiii  denying  that  a  certificate  was  given  by  a 

jnc^e  as  stated  in  the  plea,  which  certificate  amounts  to 

prima  facie  evidence  that  the  demandant  was  legally 

barred  of  hei*  dower  in  the  premises  mentioned  iii  thci 

deccmd  ple€^  and  throws  upon  her  the  onus  of  proving  fraud, 

or  something  which  will  avoid  the  effect  of  such  certificate. 

The  demandant  has,  however,  traversed  a  material  fact 

alleged  in  the  plea,  on  which  every  thing  must  depend-^ 

viz,  her  alleged  consent  to  be  barred  of  dower  in  the 

pieniises.    On  this  fact  the  tenant  has  taken  issue,  and  as 

ht  has  stated  the  fact  affirmatively,  the  burden  of  its  proof 

i^  thrown  upon  him.    He  then  says  that  the  granting  of  a 

certificate  by  a  judge  being  admitted,  that  is  prima  facie 

evidence  Upon  the  issae,  and  throws  upon  the  demandant 

the  neceftttty  of  rebutting  it.    1?he  tenant  would  thus  be 

supporting  an  important  issue  taken  upon  a  fact  stated  in 

bis  plea  by  another  portion  of  his  own  plea ;  and  this  I 

think  he  cannot  do.    The  issue  must  be  supported  in  the 

same  manni^r  as  any  other  issue,  by  evidence.   In  an  action 

of  assumpsit,  the  plea  of  payment  impliedly  admits  a  debt 

to  have  been  due,  but  such  admission  cannot  be  taken 

ais  evidence  upon  an  Issue  of  non-assumpsit.    The  tenant 

did  not  in  this  case  produce  any  certificate  such  as  he  sets 

up  in  his  plea,  and  with  respect  to  which  he  has  taken  issue ; 

but  relied  upon  the  record  for  proof  of  its  existence  and  of 

the  facts  stated  in  it^-thongh  one,  the  most  important  of 

such  facts,  is  distinctly  traversed  and  forms  the  subject  of 

issue.     He  did  not  attempt  to  account  in  any  way  for  the 

certificate  on  which  he  relied ;  and  has  failed,  I  think,  by 
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sufficient  proof  to  establish  the  issue  in  his  favour.  The 
case  of  Smith  v.  Martin,  9  M.  &  W.  304,  appears  to  estab- 
lish that  where  a  material  fact  alleged  in  pleading  is 
not  traversed  by  the  subsequent  pleading,  it  is  not  there- 
fore admitted  as  a  fact  so  as  to  dispense  -  with  proof  of 
it  before  a  jury ;  and  in  the  case  of  Fearn  v.  Filica,  7  M.  & 
G.  518— Creswellj  J.,  referring  to  the  cases  of  Edmunds  v. 
Groves,  2  M.  &  W.  642  ;  and  Benion  v.  Davison,  3  M.  & 
W.  179|;  and  the  opinion  of  Baron  Alderson  in  these  cases, 
says :  ^'  If  the  rule  is  not  as  stated  by  Alderson,  B.,  this 
singular  state  of  circumstances  arises :  a  counsel  might  ask 
the  jury,  from  the  mere  state  of  the  record,  to  infer  a  fact 
which  was  directly  in  issue."  The  singular  state  of  cir- 
cumstances supposed  by  Mr.  Justice  Cremoell  is  precisely 
the  present  case.  The  jury  was  asked  to  infer,  from  the 
state  of  the  record,  that  the  demandant  had  given  her  con* 
sent  before  a  judge  to  be  barred  of  her  dower  according  to 
law,  a  fact  which  was  directly  in  issue.  The  cases  Chanter 
V.  Leese,  4  M.  &  W.  295 ;  Robins  v.  Maidstone,  4  Q.  B. 
811;  Carter  v.  James,  13  M.  &  W.  137;  Edmunds  v. 
Groves,  2  M.  &  W.  642  ;  shew  how  far  material  allegations 
on  the  record,  not  traversed,  are  to  be  taken  as  admitted  for 
the  purpose  of  a  cause. 

There  appears  to  have  been  some  difference  of  opinion 
on  this  point  between  the  Court  of  Queen's  Bench  and  the 
Court  of  Exchequer  in  England — the  former  in  the  case  of 
Bingham  v.  Stanley,  2  Q.  B.  117,  dissenting  from  the  doe- 
trine  laid  down  by  the  latter  in  the  case  of  Edmunds  v. 
Groves,  2  M.  &  W.  642.  My  opinion  however  is,  that  a 
jury  cannot  be  called  upon  to  infer  from  anything  on  the 
record  which  contains  the  issue  which  is  to  be  tried,  that 
such  issue  is  to  be  found  either  for  plaintiff  or  defendant, 
and  that  such  issue  must  be  supported  by  testimony  other 
than  that  to  be  gathered  from  the  record.  As  no  such 
testimony  was  adduced  in  this  case,  and  the  right  of  the 
demandant  to  dower  has  been  clearly  established,  I  think 
she  is  entitled  to  have  a  verdict  entered  for  her,  and  that  the 
rule  in  this  case  must  be  made  absolute. 

Sullivan,  J.,  concurred. 

Rule  absolute. 


BRUMSKILL  V.   METCALF  fr  FORBES. 

BmuNsuLL  ▼.  Metcalf  and  Forbes,  suryivino  pautners 
OF  Wilson,  deceased. 

The  defendants  admit  the  plaintiff's  demand,  but  set  up  as  a  bar  to  the 
further  oontinuanoe  of  the  action,  an  agreement,  which  they  allege  was 
entered  into  between  them  and  their  creditors,  the  pluntiff  being  one, 
by  whieh  the  creditors  agreed  to  take  certain  property  and  contracts  in 
which  the  ddendants  were  interested,  which  were  to  be  managed  by 
aamginees  appointed  by  the  creditors ;  that  they  wore  ready  and  wiUing  to 
make  soeh  assignment^  but  that  at  the  time  of  pleading  sufficient  time  had 
not  been  allow^  to  complete  the  same ; — ^the  plaintiff  treating  this  plea 
as  good,  replies  that  he  and  the  other  creditors  did  not  mutually  agree  with 
each  other  and  with  the  defendants  to  take  the  assignment,  &c.  therein 
mentioned  as  a  composition  for,  or  a  satisfaction  of  their  respective  debts, 
nor  was  it  agreed  between  them  that  the  plaintiff  was  not  to  proceed 
against  the  defendsnts  for  the  recoyery  of  his  said  debt. 

HMy  per  SuUivan,  J. — That  a  composition  where  lands  are  not  concerned,  or 
an  assigmnent  of  goods  which  would  not  fall  within  the  Statute  of  Frauds^ 
is  Talid  by  parol:  that  it  is  no  objection  to  the  accord  set  up  in  this  case 
that  the  satisfaction  had  not  been  giyen  at  the  time  of  the  plea  pleaded: 
that  an  agreement  as  an  accord  to  which  all  the  creditors  are  parties  is 
good,  if  there  be  no  other  fatal  objections,  notwithstanding  Uiat  it  is  by 
parol,  and  notwithstanding  that  acceptance  is  not  shown,  there  being  no 
default  on  the  part  of  the  debtors :  that  the  plea  after  yerdict  must  be 
held  good,  because  it  is  in  the  nature  of  the  circumstances  set  forth  that 
the  mutual  promises  were  (proyisionally)  a  satisfaction  for  the  debt 

This  is  an  action  of  assumpsit  in  which  the  plaintiff 
declares  upon  a  promissory  note  made  23rd  September  1851, 
made  by  the  defendants  and  Wilson  in  his  lifetime,  by 
the  name  and  style  of  Metcalf,  Wilson  and  Forbes,  pay- 
able to  the  plaintiff  at  the  Branch  Bank  of  Montreal  in 
Toronto,  four  months  after  date,  for  101/.  155.  5d. 

2nd  count  is  on  a  promissory  note,  dated  10th  November 
1851,  made  as  the  first  note,  payable  to  the  plaintiff  at  the 
same  place  as  the  first  note,  three  months  after  date,  for 
1317.  165.  Id. 

3nl  count  is  dh  a  promissory  iipte,  dated  14th  November 
1851,,  made  as  the  former  notes,  payable  to  plaintiff  or 
order,  at  the  same  place,  three  months  after  date,  for 
206/.  195.  9dL  ;  on  which  the  usual  breach  is  assigned. 

On  the  23rd  of  March  1852,  the  defendants  plead  to  the 
further  continuance  of  the  action,  because  they  say  that 
after  the  making  of  all  the  said  promises  in  the  said  decla- 
tion  mentioned,  and  before  and  up  to  and  until  the  com- 
mencement of  this  suit — ^to  wit,  up  to  and  until  the  suing 
out  of  the  said  writ  in  this  cause— A^  said  defendants  were 
indebted  to  the  plaintiff  in  a  large  sum  of  money — to  wit, 
the  sums  of  money  and  causes  of  action  mentioned  in  the 
declaration  in  this  cause ;  and  to  numerous  and  divers 


432  conMOfiT  p^EAS,  criiiNnT  Tfnif,  |$  vtf:. 

other  persons  respectively  in  divers  large  siims  of  mQac^y, 
and  became  and  were  in  bad  and  embarrassed  circam- 
stanCes  and  unable  to  p»y  or  satisfy  the  plaintiff  ao4  Uie 
said  other  creditors  of  the  defendants  respectively  their 
debts  in  fall,  whereof  the  plaintiff  and  the  said  other  credi* 
tors  had  notice ;  and  therefore  at  a  meeting  of  the  creditors 
of  the  defendants,  faeid^  to  wit,  on  the  20th  March  18fi2,  (at 
which  meeting  the  plaintiff  was  in  his  proper  person  pre- 
sent and  concurred  therein,)  it  was  resolved,  agreed  upon 
^nd  determined  by  and  between  the  plaintiff  and  these 
defendants'  other  creditors  and  these  defendants,  that  the 
said  diefendants  should    assign    to  the  Bank  of  Upper 
Canada,  one  of  the  creditors  of  these  defendants,  the  contract 
for  the  etaction  and  completion  of  the  Cathedral  Church  in 
the  city  of  Toronto,  and  the  machineiy  and  implecnenta 
belonging  thereto  and  used  therewith,  in  consideration  of 
the  said  Bank  discharging  these  defendants  from  all  lia- 
bjilities  under  the  said  defendants'  contract  to  build   and 
comply  t1^  ^aid  church ;  and  from  a  lai;ge  sum  of  luomy— 
to  wit,  the  sum  of  1450/.  of  lawful  money — due  and  owjung 
from  these  defendants  to  the  said  Bank ;  and  farther,  tl^t 
the  sureties  of  these  defendants  for  the  election  and  comjrle- 
tion  of  the  contract  by  the  said  defendants  should  be  ,d^ 
charged  froj(n  their  liabilities,  all  of  which  the  e^id  Bjank 
agreed  to  and  accepted,  and  of  which  the  said  plaintiff  9iid 
other  creditors  had  notice,  and  to  whioh  they  assented  and 
agreed, — and  therefore  these  defendiants  offered  and  9gi[eed 
to,  apd  with  t^e  plaintiff  aqd  them  the  said  defendf^pts' 
other  x»reditors,  to  make  and  execute  a  conveyance  of  ali 
^t^eir  other  estate  and  effects  and  contmcts  other  than  the 
said  church  to  one  George  BUton  of  the  city  of  Toronto, 
merchant,  and  one  James  Leishman  of  the  aaid  city  of 
Toronto,  merchant,  two  of  the  creditors  of  these  defendi^ts 
as  assignees  of  the  said  last  nientioned  estate,  and  in  trust 
for  the  benefit  of  plaintiff  and  other  creditors  aforesaid,  and 
to  pay  the  proceeds  arising  and  realized  from  the  said 
trust  to  the  said  plaintiff  and  other  creditors  share  and  abare 
alike  ;  that  these  defendants  were  to  devote  such  of  their 
time,  skUl,  industry  and  service  as  the  assignees  might  from 
time  to  time  j;^guire  towards  theiuU  completion  of  the  ^aid 
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contracts,  and  that  the  said  plaintiff  and  the  said  defendants' 
other  creditors  shoald  discharge  the  said  defendants  from 
their  liabilites  which  the  said  plaintiff  and  the  said  other 
creditors  respectively  had  against  and  upon  these  defen- 
dants ;  and  therefore  these  defendants  and  the  said  other 
creditors  mutually  agreed  with  cadi  other  to  accept  and 
take  the  said  conveyance  of  the  said  estate  knd  as  aforesaid 
as  a  composition  for  and  in  full  satisfaction  of  their  respec- 
tive debts  in  full ;  and   the  said  defendants  further  aver, 
that  they  were  ready  and  willing  to  make  and  execute  such 
a  conveyance  as  would  carry  out  the  said  arrangements ; 
and  these  defendants  further  say  that  sufficient  time  has 
not  been  yet  afforded  to  these  defendants  to  make  and  per- 
fect the  same  and  carry  out  the  said  agreement,  from  the 
time  of  the  making  of  the  said  agreement — to  wit  the  20tb 
day  of  March  1852 — up  to  and  until  the  making  of  the  said 
plea ;  then  defendants  further  averred  that  in  the  meantime 
the  said  plaintiff  and  the  said  other  creditors  of  these  de- 
fendants were  not,  nor  was  any  of  them,  to  proceed  against 
the  said  defendants  for  the   recovery  of  their  respective 
debts ;  and  these  defendants  further  averred  that  the  other 
creditors  of  these  defendants  have  refrained  from  taking 
any  proceedings  at  law  to  recover  judgment  for  their  respec- 
tive demands  and  claims  upon  these  defendants,  in  good 
faith  and  under  the  belief  that  the  said   plaintiff  would 
cany  out  the  said  agreement  for  the  equal  distribution  of 
the  entue  estate  and  effects  of  these  defendants,  ratably  as 
aforesaid.    This  plea  concludes  with  a  verification  and  a 
prayer  for  judgment,  if  the  plaintiff  ought  further  to  main- 
tain, &c. 

The  plaintiff  replied,  that  he  and  the  said  other 
creditors  did  not  mutually  agree  with  each  other  and  the 
defendants  to  accept,  or  to  take  the  conveyance  therein 
mentioned  as  a  composition  for  or  in  satisfaction  of  their 
respective  debts,  nor  was  it  agreed  between  them  that  the 
plaintiff  was  not  lo  proceed  against  the  defendants  for  the 
recovery  of  his  said  debt,  tnodo  et  format  and  of  this  the 
plaintiff  put  himself  upon  the  country,  &c.,  and  the  defen- 
dant joins  issue. 

8  I  voi«.  II. 
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The  plaintiff,  on  the  30th  of  March  1853,  obtained  an 
order  from  Mr.  Justice  Sallivan,  for  a  writ  of  trial  of  the 
issae  now  joined,  and  the  issue  came  to  be  heard  before 
Mr.  Harrison,  the  judge  of  the  County  Court  of  the  united 
counties  of  York,  Ontario  and  Peel. 

At  the  trial  the  notes  were  produced,   the  plaintiff's 

counsel  claiming  the  right  to  begin,  which  was  accorded 

to  him;  then  one  of  the  defendants  was  called  on  be- 

behalf  of  the  defendants,  who  deposed  as  follows: — ^^My 

firm  consists  of  Metcalf  and  Forbes;    we  were  notified 

to   attend  a  general  meeting  of  creditors — twenty-eight 

or  thirty  attended — about  the  17th  or  18th  March  ;  I  was 

present ;  also  the  plaintifi*;  we  went  into  consideration  of 

affairs ;  a  resolution  was  put  and  carried  by  the  creditors 

present ;  the  resolution  was  in  the  following  words : — 

'  Proposed  by  Joseph  Lee,  seconded  by  Alexander  Manning,^ 
That  a  committee,  consisting  of  Mr.  Ben.  Field,  Thomas  Brunskill, 
Thomas  Burgesn  and  George  Bilton  be  appointed  to  investigate  the 
afTaire  of  the  firm  of  Metcalf  and  Forbes,  and  make  their  leport  to 
a  meeting  of  creditors  on  Friday  next,  at  seven  o'clock,  at  £lgie'« 
Hotel.' 

Witness  and  plaintiff  were  on  committee,  with  otheis; 
committee  sent  plaintiff  to  Bank  of  Upper  Canada  to  nego- 
ciate,  and  said  (creditors)  would  take  Ss.  in  the  pound  if 
Bank  of  Upper  Canada  would  take  charge  of  the  estate. 
The  bank  agreed  to  take  the  church  for  their  claim,  and  the 
plaintiff  thonght  it  was  the  best  that  could  be  done.  The 
committee  put  in  writing  a  report  drawn  up  by  the  plaintiff, 
and  I  think  signed  by  Bilton  as  chairman  of  the  committee. 
The  plaintiff  took  away  some  papers  afterwards ;  it  arose 
from  some  disagreement,  plaintiff  wishing  to  be  sole 
assignee ;  creditors  wished  Burgess  and  Bilton  to  be  as- 
signees. This  was  after  report  was  presented  to  creditors 
at  a  general  meeting,  'I  think  on  19th  March  ;  at  all  events 
in  the  evening.  PlainiilT  said  on  that  day  that  unless  he 
was  sole  assignee  he  would  not  have  anything  to  do  with 
it.  Then  it  was  proposed  that  Leishman  and  Bilton  should 
be  assignees.  Plaintiff  next  morning  said  he  had  con- 
sented to  act  as  assignee,  and  on  the  evening  of  that  same 
day  there  was  another  meeting,  at  which  the  plaintiff  was 
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present.     The    resolutions  produced  were  carried  on  the 
SOth.     (They  appear  to  be  as  follows :) 

*  Moved  by  Mr.  Manning  and  seconded  by  Mr.  Bescoby, — That 
a  committee,  consisting  of  Mr,  Field  and  Mr,  BrunskiU  be  ap- 
pointed to  carry  into  effect  the  arrangement  proposed  by  the  Bank 
of  Upper  Canada,  viz.,  of  assigning  the  cathedral  contract,  including 
the  machinery  and  impleaients  employed  on  that  job,  on  the  Bank 
relieving  Metcalf  and  Forbes  of  their  liability  to  the  Bank  and  their 
soretieB. — Carried.  (Signed,) 

*  Toronto,  March  19, 1852.  Joseph  Lbe,  Chairman.' 

'  Moved  by  Mr.  Field,  seconded  by  Mr.  Burgess,  in  amend- 
ment to  the  amendment  of  Mr.  BrunskiU, — That  the  names  of  Mr. 
Lee  and  Mr.  BrunskiU  be  stricken  out  and  those  of  Mr.  Bilton 
and  Mr.  Leishman  inserted. — Carried. 

*  Toronto,  March  20, 1852.  Joseph  Lee,  Chairman.' 

[Note. — ^The  three  resolutions  above  copied  are  all  that  were 
returned  with  the  record.] 

^^  The  plaintiff  did  not  assent  to  the  resolution  of  appoint- 
ment of  assignees  because  he  was  not  there  ;  he  went  away, 
and  Mdd  he  would  leave  it  to  the  meeting  to  decide,  and  he 
would  abide  by  the  resalt  of  the  vote."  Cross-examined  : 
**  There  were  four  meetings  altogether ;  the  plaintijff  was 
present  at  all.  1  believe  he  was  present  when  the  resolution 
was  produced)  but  not  when  put  from  the  chair.  I  believe 
an  assignment  has  been  drawn  up,  but  I  do  not  know 
whether  signed  or  not.  Plaintiff  did  not  say  he  would 
come  into  the  assignment ;  he  said  he  was  prepared  to  act  if 
he  was  assignee  with  any  other  creditor.  When  plaintiff 
went  away  he  said  he  would  be  back  in  a  few  minutes." 
Re-examined :  ^^  I  think  plaintiff  has  got  report  of  the  com- 
mittee and  other  papers;  when  he  went  away  he  took  some 
papers  away  in  his  hat.*'  Again  cross-examined:  ^^I  am  not 
aware  that  there  was  any  resolution  that  a  composition 
should  be  taken,  or  that  creditors  should  not  sue  ;  but  it 
was  so  understood  as  I  believe  by  all.  The  arrangement 
with  the  bank  was  advantageous  to  the  creditors.  I  think 
that  the  original  resolution  was  that  the  four  committeemen 
should  be  assignees.  The  first  amendment  was  that  the 
plaintiff  and  Lee  should  be  assignees,  and  the  second  amend- 
ment produced  was  moved  on  the  first  amendment.    It 
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was  unanimously  agreed  to.  The  report  of  the  committee 
was  drawn  up  in  plaintiff's  office  ;  at  the  time  the  report 
was  prepared  plaintiff  did  not  refuse  to  come  into  the  as- 
signment, but  he  did  say  that  he  would  not  exactly  say 
that  be  would.'' 

George  Billon  (also  for  defendants,  deposed)  :  **  At  a 
meeting  of  the  creditors  there  was  a  resolution  in  writing 
put  and  carried  when  plaintiff  was  present,  to  the  effect 
of  assigning  all  the  estate,  except  the  church,  to  pay  rata- 
bly. It  was  understood  creditors  were  not  to  sue.  The 
plaintiff  was  present  and  appeared  to  assent.  The  plaintiff 
was  appointed  one  of  the  committee ;  when  the  plaintiff  went 
away  I  urged  him  #o  remain  until  the  vote ;  he  said  be 
would  abide  by  the  result  of  the  vote  ;  he  took  away  the 
report  of  the  committee  and  a  resolution  ;  I  applied  for  them 
personally,  and  sent  also."  Cross-examined — "The  resolu- 
tion was  one  passed  by  the  creditors  at  a  meeting ;  I  do  not 
know  what  it  was ;  there  was  a  written  resolution  that  the 
defendants  should  assign  all  estate  except  the  church  to  the 
creditors,  and  that  they  should  take  composition  ;  the  plain- 
tiff did  say,  after  resolution  agreed  to,  he  wished  it  to  be 
understood  he  did  not  finally  agree  to  come  in.  Therqfori 
was  adapted  by  the  meeting,  and  that  was  the  resolution ; 
at  a  meeting  for  choice  of  assignees  some  one  said  the 
plaintiff  had  not  finally  agreed  to  come  in  :  he  said  he  must 
come  in  if  he  was  chosen  an  assignee.  This  was  before 
he  said  he  would  abide  the  result  of  the  vote  as  to  the  choice 
of  assignees."  Re-examined — "  The  report  contained  a  re- 
commendation to  take  an  assignment,  as  well  as  the 
arrangement  with  the  bank." 

The  then  plaintiff,  Thomas  Brunskill,  gave  evidence  in 
his  own  behalf.  "  I  was  present  at  a  first  meeting;  matters 
were  referred  to  a  committee ;  I  was  one ;  I  acted  with  the 
committee ;  1  went  to  the  bank  to  try  to  arrange;  the  com- 
mittee agreed  to  the  arrangement;  I  drew  up  a  report 
recommending  the  creditors  to  arrange  with  the  bank;  I 
think  I  took  away  the  report,  but  I  do  not  know  what  1 
have  done  with  it ;  I  told  the  committee  I  would  not  come 
into  any  assignment ;  I  did  not  wish  them  to  start  again ;  I 
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went  to  ageneral  meeting;  I  told  the  meeting  I  could  not  con- 
sent to  be  assignee  with  any  one  else;  if  I  did  act  it  must  be 
as  sole  assignee ;  I  told  Crooks  1  did  not  want  to  be  assignee, 
becaase  I  did  not  want  to  come  into  the  assignment ;  but  I 
agreed  to  do  so  as  sole  assignee,  as.  I  expected  to  get 
commission.  At  the  next  meeting  1  got  up  and  told  the 
meeting  that  they  might  vote  as  they  liked,  but  that  I  must 
distinctly  wish  them  to  understand  that  it  still  rested  with 
me  whether  I  came  into  the  assignment  or  not.*' 

Thomas  Haworth  (for  the  plaintiff),  creditor  of  defen- 
dants :  ^^  Was  present  at  the  last  meeting  of  creditors ;  heard 
plaintiff  on  that  occasion  say,  before  he  left  the  room,  that 
he  would  not  act  with  any  other  person  as  assignee ;  the 
plaintiff  said  he  would  go  out  of  the  room  whilst  they  chose 
one.  I  understood  him  to  say  he  would  reserve  to  himself 
whether  he  would  come  in  or  not;  I  stated  to  the  meeting 
that  I  was  under  the  idea  that  the  plaintiff  would  not  come  . 
into  the  assignment.''  Cross-examined — ^4  think  the  plain- 
tiff, when  he  went  away,  said  to  the  effect  that  he  would 
abide  by  the  vote ;  but  I  understood  him  to  say  that  he 
would  reserve  his  coming  into  the  assignment.  " 

Joseph  Lee  (for  the  plaintiff):  "When  the  plaintiff  went 
out  of  the  room  the  last  time  he  said  something,  but  I  did  not 
exactly  hear  what  he  said ;  I  fully  thought  he  would  not 
come  intothe  assignment ;  that  was  my  impression;  I  thought 
be  would  not  unless  he  was  sole  assignee."  Cross-examined 
— "  I  think  the  plaintiff,  when  he  went  arway,  knew  the 
resolution  was  about  to  be  put ;  he  did  say  something  about 
coming  back." 

Greorge  Bilton,  recalled  :  "  I  do  not  recollect  the  plaintiff 
saying  anything  about  reserving  right  to  conxe  into  the  assign- 
ment to  himself;  I  understood  the  plaintiff  would 'come 
into  it." 

Thomas  Burgess,  recalled:  "  I  do  not  remember  it  either ; 
the  plaintiff  said  distinctly  be  would  abide  by  the  decision." 
Wetter^  counsel  for  the  plaintiff,  objected  to  evidence  of 
the  parol  agreement.  The  jury  found  a  verdict  for  the  defen- 
dants. 
On  the  10th  of  April  last,  Mr.  Justice  Burns,  in  chambers, 
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granted  a  summons  calling  upon  the  defendants,  their 
attorney  or  agent,  to  shew  cause  why  a  rule  or  order  for  a 
rule  should  not  issue,  returnable  on  the  first  day  of  Easter 
term,  calling  on  the  defendants  to  shew  cause  why  the 
verdict  rendered  in  this  case,  and  the  proceedings  on  the 
writ  of  execution  should  not  be  set  aside,  and  a  new  trial 
granted  without  costs,  on  the  grounds  that  the  verdict  was 
contrary  to  law  and  evidence,  and  contrary  to  the  weight 
of  evidence ;  and  because  of  the  reception  of  improper 
evidence,  and  for  misdirection ;  or  why  the  plaintiff  should 
not  have  leave  to  enter  his  judgment  nan  oMan^evereeiicIo, 
on  grounds  disclosed  in  writ  of  trial  and  affidavits  and 
papers  filed. 

During  the  last  term  Crooks^  for  the  defendant,  shewed 
cause.  He  argued  that  the  trial  in  the  inferior  court  was  at 
the  instance  of  the  plaintiff.  The  defence  set  up  by  the  plea 
of  puis  darrein  continuance  was  a  good  and  sufficient  defence ; 
it  was  not  necessary  that  the  composition  should  be  by 
deed.— Cooper  v.  Phillips,  1  Crompt.  M.  &  R.  469;  S.  C. 
6  Tyr.  169 ;  Vine  v.  Mitchell,  1  M.  &  R.;  2  Comp.  M.  fc  R. 
422  ;  Chitty  on  contracts,  title  composition. 

He  contended  that  there  was  abundant  evidence  of  the 
plaintiff's  having  come  into  the  proposed  composition  :  that 
he  attended  the  meetings  and  drew  up  resolutions;  and 
left  the  meeting  agreeing  to  do  what  it  should  agree  to. 
The  jury  had  a  right  to  reject  his  testimony. 

Hector  J  contra,  argued  that  the  composition  for  the  assign- 
ment of  the  insolvent  estate  would  be  bad  by  the  Statute 
of  Frauds  if  real  property  were  concerned:  that  it  was 
bad  so  far  as  the  bank  was  concerned,  that  institution 
being  a  corporation  aggregate,  and  the  agreement  for  com- 
position if  any,  being  by  parol :  that  the  bank,  morever,  had 
no  right  to  become  builders. — See  McDonald  v.  the  Bank 
of  Upper  Canada,  7  U.  C.  Q.  B.  R.;  Lyman  v.  the  Bank  of 
Upper  Canada.  That  at  the  time  of  plea  pleaded  no  con- 
veyance was  made,  and  therefore  no  satisfaction  or 
performance.— 16  M.  &  W.  181,  15  M.  &  W.,  2  M.  ft  S. 
122,  1  Sm.  L.  C.  146,  2  Wm.  Saunders,  1S7,  n,  k. 

McLean,  J. — The  plaintiff's  demand  is  admitted  by  the 
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plea  pleaded,  but  the  defendants  set  up  as  a  bar  to  the 
further  continuance  of  this  action  an  agreement  which,  they 
allege,  was  entered  into  between  themselves  and  various 
creditors,  of  Whom  the  plaintiff  was  one,  after  the  com- 
mencement of  this  suit,  by  which  the  creditors  agreed  to 
take  an  assignment  of  various  contracts  and  property  in 
which  the  defendants  were  interested,  which  were  to  be 
managed  in  behalf  of  the  creditors  by  assignees  appointed 
by  them ;  and  they  allege  that  they  were  ready  and  willing 
to  make  the  assignment  agreed  upon,  but  that  sufficient 
time  had  not  then,  at  the  time  of  pleading,  been  allowed  to 
complete  such  assignment.     The  plaintiff  takes  issue  upon 
this  plea,  treating  it  as  a  good  and  valid  plea;  and  he 
alleges  in  his  replication  that  he  and  the  other  creditors  did 
not  mutually  agree  with  each  other  and  with  the  defen- 
dants to  accept  or  take  the  assignment  or  conveyance 
therein  mentioned  as  a  composition  for,  or  in  satisfaction 
of  their  respective  debts  ;  nor  was  it  agreed  between  them 
that  the  plaintiff  was  not  to  proceed  against  the  defendants 
for  the  recovery  of  his  said  debt  modo  et  forma. 

At  the  trial  of  this  issue,  before  the  judge  of  the  County 
Court,  a  verdict  was  rendered  for  the  defendants  on  con- 
flicting evidence.  The  plaintiff  was  examined  and  stated 
that  he  did  not  agree  to  become  a  party  to  the  assignment 
on  any  other  terms  than  that  he  should  be  the  assignee,  in 
which  character  he  would  be  entitled  to  receive  a  commis- 
sion for  his  services.  The  question  on  which  the  verdict 
appears  to  have  turned  was,  whether  the  plaintiff  had  or 
had  not  agreed  with  the  other  creditors  to  accept  an  assign- 
ment from  the  defendants  of  their  assets  in  satisfaction  of 
his  demand.  The  evidence  of  the  defendants'  witnesses 
does  not  establish  very  clearly  that  the  plaintiff  did  agree 
to  accept  of  such  assignment  in  any  other  way  than  by 
saying  that  he  would  be  bound  by  what  the  other  creditors 
should  decide  upon  at  their  meeting.  He  was  not  present 
when  the  decision  was  made,  and  he  states  distinctly  that 
he  did  not  assent  to  the  assignment ;  and  several  witnesses 
declare  that  they  understood  the  plaintiff  to  reserve  to  him- 
self a  right  to  dissent  from  the  proceedings  if  he  were  not 
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to  be  the  assignee.  The  evidence,  as  taken  at  the  trial,  is 
not,  as  appears  to  me,  of  that  satisfactory  character  that  a 
verdict  founded  on  it  can,  ander  the  circumstances,  be 
properly  allowed  to  stand.  There  does  not,  however, 
appear  to  have  been  any  misdirection  of  the  jury  on  the 
issue  joined  between  the  parties,  and  a  new  trial  can  there* 
fore  only  be  granted  on  payment  of  costs. 

Sullivan,  J. — The  doctrine  that  a  smaller  sum  of  money 
cannot  be  held  a  satisfaction  for  a  greater,  actually  ascer- 
tained to  be  due,  is  no  more  certain  by  established  law,  than 
that  the  case  of  composition  in  which  the  creditors  of  a 
debtor  enter  into  the  arrangement,  and  become  parties  to 
the  contract  to  accept  the  smaller  amount  in  satisfaction, 
forms  an  exception  to  the  general  rule.  A  defence  of  this 
precise  character  is  not,  however,  set  up  in  the  present 
case.  The  agreement  pleaded,  and  attempted  to  be  sustain- 
ed on  evidence  at  the  trial,  is  not  for  the  creditors  to  receive 
any  ascertained  composition  or  that  they  have  received  it, 
but  that  the  estate  and  effects  of  the  debtor  should  be  divid- 
ed in  k  certain  and  specified  manner  amongst  the  creditors, 
who  should  receive  the  assignment  thereof  in  satisfaction  of 
the  debts  dqe  to  them,  leaving  no  residuum  to  the  debtor 
if  the  proceeds  should  happen  to  overpay  the  debts.  For 
the  purposes  of  the  present  questions  before  the  court,  the 
rules  adopted  in  cases  of  composition  may,  however,  be 
found  applicable. 

If  the  composition  agreement,  for  example,  purport  to 
pass  or  to  undertake  to  pass  an  interest  in  lands,  but  wants 
the  formalities  required  by  the  Statute  of  Frauds,  it  will  not 
bind  the  creditors — Alchin  v.  Hopkins,  1  B.  N.  C.  99;  or.  If 
the  agreement  were  to  make  an  assignment  of  goods  and 
chattels  infuturo^  a  like  objection  would  prevail.  In  the 
present  case,  however,  we  are  not  in  any  way  informed 
whether  lands  or  goods  and  chattels  formed  any  portion  of 
the  defendant's  estate  or  effects,  which  may  all  be  composed 
of  money,  or  choses  in  action  involving  no  interest  in  lands, 
and  which  would  not  fall  within  the  Statute  of  Frauds ; 
and  in  cases  where  lands  or  goods  are  not  concerned,  I  see 
no  reason  why  the  agreement  should  not  be  by  parol.     Such 
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ua  agreement,  if  entered  Into  by  a  number  of  creditors,  each 
acting  on  the  faith  of  the  engagement  of  the  others,  will  be 
binding  apon  them,  for  each  in  that  case  has  the  undertak- 
iBg  of  the  rest  as  a  consideration  for  his  own  undertaking. 
The  case  of  Good  v.  Cheeseman,  2  B.  &  Ad.  328,  was  one 
in  which  the  plaintiff  did  not  sign  the  composition  agree- 
ment)  but  be  was  held  by  the  jury  to  have  consented  to  it, 
and  the  verdict  found  for  the  defendant  was  sanctioned. 
Cooper  V.  Phillips,  5  Tyr.  166,  appears  to  have  been  a  case 
of  a  merely  parol  agreement,  which  would  not  have  been 
a  good  defence  if  the  defendant  bad  tendered  the  compo- 
sition money,  or  had  he  been  able  to  shew  a  consideration 
for  the  alleged  discharge  by  the  plaintiff  of  the  obligation 
to  tender  or  to  pay  it.  In  this  case  the  court  allowed  the 
plaintiff  to  amend  on  producing  an  affidavit  of  merits. 

So  far  it  seems  to  me  that  there  is  no  objection  in  law  to 
this  defence  on  the  ground  that  the  plaintiff  did  not  seal  a 
ooropoeite  deed,  or  sign  an  agreement  for  a  composition,  or 
a  letter  of  license,  if  the  evidence  be  sufficient  to  go  to  the 
jury  of  the  plaintiff's  consent  to  an  arrangement  by  which 
other  creditors  might  have  been  induced  to  forbear  pressing 
their  demands ;  and  if  no  other  fatal  objection  be  found,  the 
defence  would  be  good  in  law,  for  all  that  appears  upon  the 
notes  of  the  evidence  taken  at  the  trial. 

Is  it,  then,  an  objection  to  the  defence,  that  the  satisfac- 
tion is  not  actually  given  at  the  time  of  the  plea  plei^ded  ? 

Heathcote  v.  Crookshanksi  2  T.  R.  24,  was  an  instance 
of  plea  of  composition  of  5s.  6d.  in  the  pound  to  be  paid  in 
a  reasonable  time,  with  a  tender  within  a  reasonable  time. 
The  plea  was  held  bad,  there  being  no  acceptance  averred ; 
but  Butler,  J.,  says,  that  if  a  fund  were  provided  for  the 
payment,  and  all  the  creditors  were  bound  to  forbear,  it 
might  have  been  a  good  plea.  Or,  if  the  debtor  had  assigned 
over  all  his  effects  to  a  trustee  for  distribution  among  all 
bis  creditors,  that  would  have  been  a  good  considemtion  in 
law  for  the  promise. 

In  Good  V.  Cheesman,  2  B.  &  Ad.  S28,  the  plaintiff 
and  three  others  signed  an  agreement  to  pay  one-third 
of  his  income  to  a  trustee  of  the  creditors'  nominati<m,  and 
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upon  his  executing  a  power  of  attorney.  The  defendant 
did  not  sign  the  agreement,  but  produced  it  at  the  trial  of 
the  cause  as  a  document  in  which  he  cledmed  an  interest, 
and  which  had  been  left  and  was  in  his  possession ;  do 
trustee  had  been  nominated,  neither  was  the  power  of 
attorney  executed ;  the  defence  was,  however,  held  good, 
because  there  was  a  new  and  substituted  contract,  capable 
of  being  enforced,  and  because  the  defendant  had  been 
willing  to  perform  it 

In  the  case  of  Good  v.  Cheesemanthe  case  of  Heathcote 
V.  Ciookshanks  was  cited  and  much  commented  upon ;  and 
though  the  earlier  case  was  not  absolutely  overruled,  dis- 
tinctions were  taken,  not  inapplicable  to  the  case  before  us ; 
for  here  there  is  an  agreement  to  forbear  pleaded,  and 
evidence  given  in  support  of  the  plea ;  there  is  an  agree* 
ment  to  receive  sometlung  in  satisfaction ;  there  is  a  fund 
provided— that  is,  the  whole  estate  ;  there  is  actual  forbear- 
ance on  the  part  of  the  other  creditors,  and  no  default  on 
*  the  part  of  the  defendants :  besides  all  this,  the  present 
agreement  is  not  a  composition,  strictly  speaking — it  is  an 
agreement  for  something  to  be  given  and  taken  in  satisfac- 
tion of  a  debt,  which  may  turn  out  of  greater  value  than 
the  amount  of  the  debt,  just  as  easily,  for  anything  that  we 
know,  than  of  lees  value. 

In  Fitch  v.  Sutton,  5  £.  2S0,  there  was  an  acceptance  of 
the  composition,  yet  the  defence  was  held  not  good,  upon 
the  principle  that  a  smaller  sum  cannot  be  a  satisfaction  for 
a  greater.  In  Stevenson  v.  Magnus,  11  E.  191,  a  contraiy 
doctrine  was  held  to  prevail  in  the  case  of  creditors  mutually 
induced  to  compound;  Lord  EUenborough  observes  that, 
had  the  evidence  in  Fitch  v.  Sutton  gone  but  a  little  way 
farther  the  judgment  must  have  been  the  other  way.  In 
Reay  v.  Whyte,  3  Tyr.  596,  there  was  an  agreement  to  take 
5^.  in  the  pound  as  a  composition  to  be  paid  by  four  and 
eight  months'  bills ;  the  plaintiffs  afterwards  refused  to 
accept  less  than  the  whole  demand,  and  the  defence  was 
held  good.  Cowper  v.  Phillips,  5  Tyr.  170 ;  Shiplon  v. 
Casson,  5  B.  &  C.  378;  Wenbam  v.  Fowle,  3  Dow.  4ft, 
are  cases  where,  when  creditors    were  eoncemed,  the. 
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agreement  to  take  composition  and  to  forbear  was  held  a 
^nfficient  bar. 

Com.  Dig.,  Accord  B.  4 — an  accord  with  mutal  promises 
is  good.    Cartwright  v.  Cook,  8  B.  &  Ad.  701;  10  E.  101. 

In  the  case  of  Cowper  v.  Phillips,  above  cited,  the  agree- 
ment for  composition  was  to  take  58.  in  the  pound ;  and 
the  defendant  pleaded  that  the  plaintiff  discharged  him 
from  paying  the  composition,  for  it  shoald  have  been 
tendered  and  paid  into  court,  the  time  having  come  for 
paying  it. 

It  appears  to  me  that  upon  principle,  and  from  a  review 
of  all  the  authorities  that  I  have  been  able  to  find,  that  it 
is  no  objection  to  the  accord  set  up  in  this  case  that  the 
satisfaction  had  not  been  given  at  the  time  of  the  plea 
pleaded.  The  plea  sets  out  distinctly  that  the  time  was 
not  come  for  giving  it ;  or,  in  other  words,  for  making  the 
assignment — that  is  to  say,  a  reasonable  time ;  it  sets  out 
the  readiness  and  willingness  of  the  defendant  to  perform 
his  part  of  the  agreement,  and  the  forbearance  of  the  other 
creditors,  and  their  readiness  and  willingness.  The  plain- 
tiff does  not  take  issue  upon  these  points,  but  merely  upon 
his  joining  in  the  agreement  for  composition. 

The  valuable  note  it  Cumber  v.  Wane,  from  Strangers 
Rep.,  found  in  Smith's  L.  C  146,  contains  most  of  the 
learning  on  this  subject.  The  same  will  be  found  collected 
in  2  Wm.  Saunders,  137,  A,  i,  ft,  in  a  very  clear  and  tangible 
manner.  In  that  note  at  t,  the  law  is  summed  up  from  the 
case  I  have  already  remarked  upon,  Good  v.  Cheeseman — 
"  and  an  agreement  of  this  nature  between  the  creditors  and 
the  debtor,  even  though  not  carried  into  effect  before  action 
brought,  will  of  itself  constitute  a  bar  to  an  action  by  a 
particular  creditor  for  his  original  debt,  provided  there  has 
been  no  failure  of  performance  on  the  part  of  the  debtor ; 
for  the  agreement,  although  not  properly  an  accord  and 
satisfaction,  amounts  to  st  new  and  valid  contract  between 
the  creditors  and  the  debtor,  substituted  for  the  original 
one  with  the  debtor,  and  capable  of  being  immediately 
enforced :  the  consideration  to  each  creditor  being  the 
engagement  of  the  others  not  to  press  their  original  claims.^' 
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I  am  of  opinion  that  the  agseement,  as  an  accoid  to  whicb 
all  the  creditors  are  parties,  is  good,  if  there  be  no  other 
fatal  objection,  notwithstanding  that  it  is  by  parol,  and 
notwithstanding  that  acceptance  is  not  shewn,  there  beio|^ 
no  default  on  the  part  of  the  defendant.  The  argument  is, 
of  course,  provisional ;  but  it  is  he  who  seeks  to  avoid  the 
agreement  who  has  to  shew  the  provisoes  or  conditiona, 
and  the  breach  thereof  upon  which  it  is  avoided.  No  such 
thing  is  attempted  here. 

In  the  case  of  Cowper  v.  Phillips,  which  I  have  before 
mentioned,  there  is  an  important  quiere,  introduced  by 
the  reporter — ^^  whether  this  plea  should  not  have  stated 
the  plaintiff's  acceptance  of  the  mutual  promises  in  sat- 
isfaction of  the  debt."  ^'  Add  to  this  Com.  Dig.,  Aoccwd 
B.  4 — an  accord  with  mutual  promises  is  good."  Then 
take  the  very  late  case  Hall  v.  Flockton,  20  L.  J.  Q.  B.  208; 
4  Eng.  Rep.  L.  &  Eq.  185,  which  was  a  composition  case* 
It  is  in  the  Exchequer  Court  in  error  from  the  Queen's 
Bench.— Flockton  v.  Hall,  19,  L.  J.  Rep.  N.  S.  Q.  B.  1. 
The  case  was  one  like  the  present,  where  there  wa3  not  an 
acceptance — that  is  to  say,  there  was  accord  without  satis- 
faction, the  time  for  the  perfection  of  the  latter  ingredient 
not  having  arrived.  The  plea  was  held  bad  in  both  courts 
(upon  demuner),  because  it  did  not  distinctly  aver  that  the 
agreement  was  accepted  in  satisfaction  of  the  debt.  It 
was  said  in  the  plea  that  the  plaintiffs  accepted  the  agree- 
ment and  arrangement  in  satisfaction;  and  it  was  con- 
sidered that  the  term  arrangement  might  mean  the 
performance  as  well  as  the  promise  to  perform.  This, 
however,  was  a  case  in  which  a  plea  was  held  bad  upon 
special  demurrer ;  but  still  the  question  arises  whether,  in. 
the  case  before  us,  the  defence  is  set  up,  or  can  be  consid- 
ered so  after  verdict,  that  the  substituted  contract  was 
accepted  (provisionally)  in  satisfaction  of  the  debt.  And  I. 
think  that  after  verdict  (thongh  the  plea  must  have  been 
considered  bad  upon  special,  or  even  upon  general  de- 
murrer) it  must  be  held  good,  because  it  is  in  the  nature 
of  the  circumstances  set  forth  that  the  mutual  promisea 
were  (provisionally)  a  satisfaction  for  the  debt.     In  the 


Qndinaiy  oaae  between  one  man  and  another,  the  agiee- 
meot  or  aocord  withom  satisfaotion  and  acceptance  may 
not  be  good,  because  the  parties  to  the  contract  remain 
imHaiuquo;  but  here,  where  the  rights  of  creditors  are 
concerned,  all  of  whom,  with  the  exception  of  the  plaintiff, 
h«ve  forborne  to  fness  their  rights,  they  never  can  be  (deced 
in  that  position  :  therefore,  in  the;  nature  of  the  things  set 
oot  in  pleading,  the  mutual  piomises  muat  (provisionally) 
have  been  the  intended  satisfaction  of  the  debt ;  for,  as  it 
is  pleaded  and  proved,  they,  the  creditors  other  than  the 
plaintiff,  forbore,  and  cannot  be  placed  by  any  court  in  the 
poeition  in  which  they  were  at  the  time  of  the  accord 
pleaded. 

The  replication  upon  which  issae  is  joined  in  this  case 
ia  this :— ^^  That  he  the  said  plaintiff  and  the  said  other 
creditors  did  not  mutually  agiee  with  each  other,  and  with 
the  defendant  to  accept  or  take  the  conveyance  therein 
mentioned  as  a  composition  for,  and  in  consideration  of, 
their  said  respective  debts;  nor  was  it  agreed  between 
them  that  the 'said  plaintiff  was  not  to  proceed  for  the 
recovery  of  his  said  debtmodo  etfonnaJ^  I  think  it  would 
be  too  much  to  say  that  the  objection  to  the  plea  is  fatal 
after  this  issue  :  the  replication  goes  directly  to  the  point  of 
the  mutual  promises,  and  to  the  promise  by  the  plaintiff  to 
forbear. 

The  next  objeotion  as  to  the  pleading  is,  that,  as  set  out, 
the  promises  could  not  be  mutual,  because  the  Bank  of 
Upper  Canada,  as  an  aggregate  corporation,  could  not 
make  such  an  agreement  by  parol ;  and  if  the  Bank  had 
sealed  an  agreement  of  acc(»d,  it  should  have  been  so 
averred. 

I  think  this  is  an  objection  which  should  have  been 
taken  on  demurrer.  The  allegation  is,  that  the  Bank  cove- 
nanted and  agreed  to  receive  in  satisfaotion  of  their  debt, 
and  for  the  release  of  the  defendant's  sureties,  an  assign- 
ment of  a  certain  contract  for  building  the  cathedral.  This 
is  not  denied  by  the  replication.  I  take  it  that  the  convey* 
anoe  denied  in  the  replication  is  the  one  which  was  to  be 
made  to  the  trustees.    There  was  therefore  no  necessity  to 
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piodoce  or  prove  an  agreement  under  seal ;  and  I  ihiiA 
that  after  verdict  the  agreement  must  be  presumed  to  have 
been  a  legal  one. — 2  Wm.  Sannd.  1S7 ;  S  Wm.  Saund* 
SS8,  c.  It  18  clear  that  if  the  assignment  were  made  to  the 
Bank,  and  the  debt  forborne — ^that  is,  if  the  consideration 
for  the  composition  were  executed — ^it  would  not  make  any 
difference  as  to  the  validity  of  the  contract  that  the  Bank 
was  not  bound  by  the  contract. — Morton  v.  Burn,  7  Ad.  ft 
El.  19,  S3;  Kenneway  v.  Tielevan,  5  M.  &  W.  501 ;  the 
Fishmongera'  Company  v.  Robertson,  6  M.  &  6.  ISl ;  9 
Wm.  Saund.  IS7. 

'  The  objection  is  taken  that  the  Btok  of  Upper  Canada 
cannot  be  a  party  to  the  building  contract.  But  I  do  not 
know  what  the  contract  is  which  they  agreed  to  take  an 
assignment  of:  I  suppose  it  to  be  a  security  or  undertaking 
of  some  persons  on  behalf  of  the  congregation  to  pay  tbe 
defendants  money. 

The  great  difficulty  I  have  had  in  this  case  arises  upon 
the  evidence,  as  reported  from  the  County  Court.  So  little 
attention  appears  to  have  been  paid  to  exactness  in  either 
the  examination,  cross  examination,  specifying  dates,  or 
classifying  papers,  that  a  confused  impression  of  what  took 
place  at  the  trial  is  all  that  the  notes  convey.  This,  per* 
haps,  was  the  inevitable  consequence  of  taking  a  very 
difficult  issue  from  the  court  in  which  the  case  was  insti- 
tuted to  be  tried,  to  a  court  engaged  with  a  multiplicity 
of  small  causes.  The  learned  judge  of  that  court  must 
have  felt  the  writ  of  trial  of  this  issue  a  serious  inflic- 
tion, and  the  cause  of  loss  of  precious  time,  which  was 
due  to  numerous  though  less  weighty  matters^  Under 
such  circumstances  it  was  scarcely  to  be  expected  that  tbe 
issue  could  have  been  tried  with  the  deliberation  and  exact 
care  bestowed  upon  cases  in  the  higher  courts,  and  which 
no  one  in  the  profession  or  on  the  bench  knew  better  how 
to  bestow  than  the  learned  judge  of  the  County  Court. 
The  report  of  the  case  is  not  satisfactory ;  a  hundred  differ^ 
ent  points  arise  as  one  reads  the  report,  upon  which  a 
satii^ctory  and  precise  answer  would  be  desirable,  but 
on  which  only  vague  and  uncertain  answers  can  be  found. 
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It  is  difficult  to  say,  from  the  leport  and  the  doeuments 
letnrned  into  this  court,  which  of  the  papers  the  paiol 
testimony  refers  to ;  which  of  the  lesolations  moved  at  the 
meetings  of  the  creditors  we  have  before  us ;  which  have 
been  lost;  or  which  may  have  been  kept  back  by  the 
parties  whose  interest  it  was  that  they  should  not  be  forth- 
oomiBg. 

The  order  for  the  writ  of  trial  was  granted  by  me,  upon 
the  application  of  the  plaintiff's  attorney,  and  upon  the 
affidavit  of  the  plaintiff  that  the  issue  to  be  tried  involved 
no  legal  difficulty.  The  argument  urged  was,  that  the 
defence  set  up  was  altogether  unfounded  and  fictitious,  and 
such  as  would  not  be  attempted  to  be  sustained  at  the  trial; 
and  that  as  it  was  obvious  that  the  defendants  were  treating 
for  the  disposal  of  all  their  available  estate,  time  was  of  the 
utmost  consequence  to  the  plaintiff.  1  yielded  to  the  plain- 
tiff's urgency  and  granted  the  order,  and  now  we  are  asked 
on  behalf  of  the  plaintiff  to  set  aside  the  verdict  which  was 
the  product  of  that  order.  I  thought  for  some  time  that 
this  should  not  be  done  unless  the  plaintiff  had  suffered 
what  we  can  pronounce  to  be  a  manifest  injustice,  and 
that  no  new  trial  should  be  granted  merely  to  clear  up 
doubtful  questions — the  consequence  of  the  plaintiff's 
chosen  mode  of  trial. 

The  notes  forming  the  plaintiff's  demand  were  proved. 
No  doubt  there  was  a  meeting  of  creditors,  (probably  all, 
for  it  is  not  in  evidence  who  attended)  at  which  the  plaintifjf 
was  present;  that  a  resolution  was  carried  (it  is  to  be 
supposed  unanimously,  no  one  being  obliged  to  submit  to 
the  majority,  and  we  are  informed  of  no  objection.)  The 
resolution  must,  I  think,  have  been  the  one  for  appointing 
the  plaintiff  and  others  a  committee  to  investigate  the 
defendant's  affairs,  and  to  report.  The  committee  sent  Mr. 
Burgess,  the  witness,  to  the  Bank  of  Upper  Canada  to 
negociate.  The  Bank  (ftuere,  was  it  the  president  and 
directors,  or  the  president,  or  the  cashier.?)  agreed  to 
take  the  church  for  their  claim.  Then  a  report  was 
drawn  up  by  the  committee  which  is  not  produced, 
because    the    plaintiff   himself    took   it   away   aflter   it 
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was  presented.  The  evidence  we  have  of  its  oonlenta 
shews  that  it  recommended  the  arrangement  or  agreemeat 
set  forth  in  the  plea.  Then  on  the  19tb  and  20(h  days  of 
March  we  find  meetings,  which  seem  to  have  been  occupied 
in  settling  who  were  to  be  the  persons  to  cany  out  the 
agreement  and  to  be  the  assignees.  Up  to  this  last  point 
the  plaintiff's  own  testimony  shews  that  he  was  acting  with 
the  other  creditors ;  and  there  can  be  little  doabt  from  his 
own  evidence  and  that  of  others  that  he  desired  to  be  the 
sole  assignee,  not  from  any  distrust  in  the  others  proposed, 
bat  because  he  wished  the  sole  advantage  arising  from  the 
commission.  Some  of  the  witnesses  depose  to  his  leaving 
the  last  meeting  spoken  of — I  think  that  of  the  20th — dis- 
pleased at  not  having  his  way  in  being  the  assignee,  and 
taking  with  him  the  report  and  other  papers,  but  neverthe- 
less consenting  to  any  appointment  tl^  meeting  might 
resolve  upon.  He  himself  says  that  he  made  his  appoint* 
ment  a  sine  qua  nan.  It  w<mld  appear  that  he  left  the 
meeting  in  so  disturbed  a  state  of  mind  as  not  to  remember 
exactly  what  he  took  with  him ;  and  the  evidence  as  to 
what  was  said  or  done  is  on  the  whole  most  unsatisfactCNry, 
and  does  not  appear  to  have  been  attempted  to  be  made 
more  lucid  by  any  inquiry,  or  examination,  or  cross-exami* 
nation  at  the  trial.  On  the  whole,  the  Impression  is  left 
upon  my  mind  that  up  to  the  time  the  question  was  raised 
as  to  who  should  have  the  advantage  of  being  assignee, 
the  plaintiff  was  a  leading  man  amongst  the  creditors :  that 
he  made  many  attempts,  and  said  many  things — perhq[>s  not 
heard  by  all,  but  by  different  persons  present — so  as  to  leave 
it  very  doubtful  whether  he  left  the  assemblage  in  the  first 
place,  having  .agreed  to  the  terms  of  the  composition,  and 
secondly,  agreeing  to  abide  by  the  decision  of  the  meeting 
as  to  who  should  be  the  general  assignees;  or  whether,  the 
first  point  being  undisputed,  he  really  dissented  from  being 
a  party  to  the  agreement  for  composition  altogether.  This 
latter  question,  the  only  one  raised,  has  been  submitted  to 
a  tribunal  of  the  plaintifTs  own  choosing,  and,  with  evi- 
dence on  both  sides,  has  been  decided  against  him ;  and 
yet,  so  much  am  I  dissatisfied  with  the  trial,  and  even  with 
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myself  for  having  yielded  to  the  injaiing  of  the  plaintiff 
through  his  legal  advisers,  in  granting  the  order  for  a  writ 
of  trial,  even  vi^ith  the  information  that  I  had,  that  I  think, 
on  the  whole,  that  a  new  trial  should  be  granted ;  but  the 
consideration  of  the  case  has  brought  to  my  mind  the  fol- 
lowing ai^uments  in  favour  of  allowing  the  verdict  to  stand. 
In  the  first  place,  the  arrangement,  such  as  it  is,  for  a 
composition  between  the  defendants  and  their  creditors,  is 
one  of  the  plaintiff's  choice  and  approval. 

Sndly.  That  his  reason  of  dissent,  if  truly  given  now, 
and  expressed  truly  and  openly  at  the  time,  is  not  meri- 
torious. 

Srdly.  That  to  interfere  now,  when  probably  the  whole 
matter  has  been  carried  into  execution,  would  be  to  destroy, 
to  a  certain  extent,  an  agreement  which  the  plaintiff  him- 
self, an  excellent  man  of  business,  adjudged  for  the  benefit 
of  the  creditors. 

4thly.  That  the  plaintiff's  testimony  shews  sufficient 
perturbation  of  mind  on  the  occasion  of  his  withdrawing 
from  the  congregation  of  creditors,  that  even  according  to 
his  own  statements,  he  may  have  acted  equivocally  without 
meaning  to  do  so. 

5thly.  That  others,  equally  entitled  to  credit  with  him- 
self, were  under  a  different  impression  from  that  which  he 
has  sworn  to. 

6thly.  That  the  jury  have  accredited  the  impressions  of  the 
other  witnesses  in  preference  to  the  statements  of  the  plaintiff. 
7thly.  That  to  grant  a  new  trial  now,  when  ail  the  effects 
of  the  defendants  have  probably  been  assigned  and  disposed 
of  bona  fide,  would  be  to  grant  a  small  boon  to  the  plaintiff. 
And  8thly.  That  as  a  party  in  the  case  of  an  arbitration 
is  held  with  great  strictness  to  abide  by  the  decision  of  the 
person  of  his  own  choice,  so  the  plaintiff  here,  having  sworn 
that  the  case  is  not  one  of  difficulty,  and  having  preferred  a 
trial  in  the  County  Court,  cannot  be  held  lightly  to  make 
objection  to  the  result  of  that  trial. 

Strongly  as  these  objections  have  weighed  with  me,  I 
feel  myself  forced  to  agree  with  my  brother  McLean  in 
thinking  that  the  ends  of  justice  require  that  there  should 
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be  a  new  trial  in  this  case,  in  order  that  the  facts  may  be 
clearly  elicited,  and  that  the  court  may  adjudge  upon  them 
with  the  satisfaction  of  knowing  that  they  are  correctly 
before  them. 

Rule  absolute  for  new  trial  on  payment  <A  costs. 


RiCRARDSON  y.  Ranney. 

Futures. 
The  MiTB  BXLd  otlier  machineiy  of  a  •ftw-mill  are  not  trade  fiztores  flerenUe 
from  the  mill,  and  entitled  to  be  regazded  as  personal  property. 

Replevin  for  one  circular  saw,  one  large  iron  shaft  and 
pulley,  ten  bolts,  one  shaft  box,  one  cap  for  shaft  box,  and 
other  machineiy  of  a  saw-mill  alleged  to  be  situated  on  the 
allowance  for  road  between  lots  Nos.  10  and  1 1  in  the  Ist 
concession  of  the  township  of  Tyendenaga  in  the  county  of 
Hastings. 

Pleas — 1.  NoncepU. 

2.  I'hat  the  goods  and  chattels  were  the  property  of  one 
Phebe  Ranney,  and  not  the  property  of  the  plaintiff. 

3.  That  the  goods  were  not  the  plaintiff's. 

On  the  trial,  at  the  last  assizes  for  the  county  of  Hastings, 
it  appeared  that  the  property  taken  was  claimed  by  the 
plaintiff  under  an  alleged  assignment  made  to  him  by  one 
William  Kerr,  who  had  put  the  machinery  in  the  mill ;  ftnd 
to  support  the  plaintiff's  right  Kerr  was  called  as  a  witness. 
He  stated  that  he  had  leased  the  saw-mill  from  one  Daniel 
Smith,  together  with  a  grist-mill,  and  that  he  entered  into 
possession,  and  then  put  in  the  machinery,  which  had  been 
taken  away  by  the  defendants,  in  the  place  of  other 
machineiy  which  had  been  there  previously :  that  after 
being  in  possession  for  about  a  year  he  assigned  his 
interest  to  the  plaintiff,  who  entered  upon  the  premises  on 
the  26th  of  October  1850,  and  continued  to  hold  them  till 
September  1851,  when  the  things  mentioned  in  the  decla* 
ration  were  removed  from  the  mill  by  the  defendant,  and 
the  mill  nuled  up.  He  stated,  on  cross-examination,  that 
he  had  but  one  lease  from  Smith,  and  that  he  was  not 
aware  that  he  had  paid  rent  for  the  saw-mill  though  he 
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went  into  possession  of  it  as  leased  to  nim  by  Smith.  On 
a  copy  of  the  lease  being  read  to  the  witness,  he  said  that 
the  premises  mentioned  in  it  were  those  leased  to  him  by 
Smith. 

A  "Witness  of  the  name  of  Bowes  proved  that  he  was 
io  Kerr's  employment  at  the  mill  from  the  latter  end  of 
Angast  1849  to  the  latter  part  of  October  1850 ;  and  from 
that  time  till  the  end  of  May  1851  in  the  plaintiiBT's  employ- 
ment)  and  that  he  had  the  possession  for  the  plaintiff  of  the 
saw-mill  as  well  as  the  other  premises.  The  machinery 
taken  was  said  to  be  of  the  value  of  from  752.  to  1002. 

On  the  defence,  a  copy  of  the  lease  from  Smith  to  Kerr 
was  proved;  and  on  reference  to  it,  it  appears  that  the 
premises  leased  consisted  of  all  that  certain  building  then 
erected  by  Daniel  Smith,  and  intended  for  a  grist  and 
flouring  mill,  together  with  ail  the  privileges  and  appurte- 
nances thereto  belonging,  to  hold  from  the  1st  day  of  April 
1849  for  the  term  of  six  years  and  a  half,  subject  to  certain 
conditions.  No  mention  whatever  is  made  of  the  saw-mill 
in  the  lease,  and  no  description  is  given  of  any  premises 
which  could  contain  it.  4 

A  deed  was  pot  in,  dated  the  29th  of  March  1851,  from 
Daniel  Smith  to  Fhebe  Ranney,  for  premises  forming  part 
of  Lots  Nos.  10,  11  and  IS  in  the  township  of  Tyendenaga, 
including  the  saw-mill  which,  by  the  evidence  of  Thomas 
Wills,  the  subscribing  witness  to  the  deed,  is  shewn  to  be 
on  Lot  No.  11,  and  not  on  the  allowance  for  road  mention- 
ed in  the  declaration. 

The  learned  judge  directed  the  jury  that  by  the  taking  of 
the  machinery  from  the  mill  the  defendants  had  treated  it 
as  severable  from  the  mill,  and  as  trade  fixtures  which 
would  not  become  the  property  of  Mrs.  Ranney  under  the 
deed :  that  if  Kerr  purchased  the  property  for  himself  and 
transferred  it  over  to  Richardson,  the  jury  should  find  in 
favour  of  the  plaintiff.  It  was  left  to  the  jury  to  say  to 
whom  the  property  belonged,  considering  it  as  severable 
from  the  mill.  Upon  this  direction  the  jury  found  a  verdict 
for  the  plaintiff,  and  the  value  of  the  property  at  4(M. 

In  Easter  term  a  rule  was  obtained  to  shew  cause  why 
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the  verdict  shoidd  not  b^  set  aside  and  a  new  trial  gronted^ 
the  verdict  being  contrary  to  law  and  evidence,  and  for 
misdirection. 

Canse  was  shewn  against  the  rale  by  Wdttbridge  during 
the  term,  who  contended  that  the  verdict  was  supported  by 
evidence,  and  that  there  was  no  misdirection :  that  Kerr 
was  in  possession,  and  put  the  machinery  into  the  mill, 
and  then  ^signed  his  possession  to  the  plaintiff:  that  the 
defendant,  having  detached  the  property  from  the  building, 
treated  it  as  a  trade  fixture ;  and  that  if  it  was  a  trade 
fixture,  it  clearly  belonged  to  the  plaintiff. 

HeUkodl^  contra — That  the  machinery  belonged  to  the 
freehold,  and  therefore  belonged  to  the  defendant,  who  held 
the  legal  estate,  (Oates  v.  Cameron,  7  U.  C.  Q.  B.  R.  S28): 
that  she  had  a  right  to  enter  into  possession,  and  do  as  she 
thought  proper  with  the  property. 

McLean,  J. — It  is  quite  clear  to  me  that  the  learned 
judge  was  wrong  in  regarding  the  machinery  used  in 
working  the  saw-mill  as  tirade  fixtures  severable  from  the 
mill,  and  entitled  to  be  regarded  as  personal  property. 
The  saw  and  all  \\M  machinery  were  absolutely  necessaiy 
for  the  working  of  the  mill ;  and  without  them  in  £act  the 
mere  building  and  the  wheels  and  remaining  works  could 
not  be  regarded  as  a  saw-mill.  The  machinery,  as  appears 
by  Kerr's  testimony,  was  put  in  by  him  to  replace  other 
machinery  and  an  upright  saw  which  had  previously  been 
in  use ;  and  when  he  assigned  to  the  plaintiff  it  was  not 
merely  the  new  machinery  which  he  assigned,  but  his 
interest  in  the  whole  premises.  There  is,  however,  no 
assignment  produced  from  Kerr  to  the  plaintiff,  and  nothing 
but  Kerr's  declaration  to  shew  what  wu  assigned.  It 
appears  from  the  testimony  that  in  fact  Kerr  had  no  interest 
in  the  saw-mill  which  he  could  assign  beyond  a  bare  pos- 
session. The  owner  of  the  property  could  not  by  any 
such  assignment  be  prevented  from  entering  and  taking 
possession  at  any  time  when  it  could  be  done  without  a 
breach  of  the  peace,  and  thus  putting  an  end  to  a  tenancy 
at  will.  At  the  time  of  Mrs.  Ranney's  entry  into  the  miU 
and  removal  of  the  machinery,  she  appears  to  have  been 


RICRABOSOW  V.  BANNBY  ft  CO.  40S 

the  owner  under  the  deed  from  Smith,  whose  title  to  the 

premises,  before  Kerr  had  anything  to  do  with  them,  is 

admitted.     She  then  could  not  be  regarded  as  a  trespasser 

for  entering  upon  her  own  property,  which  the  evidence 

does  not  shew  any  one  else  to  have  been  entitled  to  the 

possession  of.     She,  having  a  right  to  enter,  took  possession 

of  the  mill  as  she  foand  it :  the  machinery  was  part  of  the 

mill,  and  could  not  possibly  be  considered  as  mere  personal 

property  unconnected  with  it.    The  whole  was  fixed  in  the 

mill,   and  formed  an  essential  p^rt,  without  which  the 

premises  would  be  useless.    They  could  not  have  been 

severed  and  made  liable  to  seizure  on  execution,  or  on  a 

distress  for  rent.    The  case  of  Oates  v.  Cameron,  7  U.  C. 

R.  S£8,  decides  that  a  steam  engine  bolted  to  a  wooden 

irame  upon  which  it  rested  was  not  less  a  fixture  because 

it  coald  be  taken  down  and  removed  without  defacing  or 

removing  any  part  of  the  walls  of  the  building  within 

which   it  was  situated.     So  in  this  case  the  machinery 

could   probably  be  removed  without  injury  to  the  other 

works  or  the  frame  of  the  saw-mill,  but  the  whole,  when 

connected  and  ready  and  necessary  for  working  the  mill, 

must  be  regarded  as  fixed  property.     As  well  might  it  be 

said  that  the  doors  or  windows  of  a  building  may  be 

regarded  (ts    personal    property   because    they    may    be 

unscrewed  or  taken  out  without  injury  to  the  building. 

The  machinery  which  is  in  controversy  in  this  suit  was 
substituted  in  the  mill  for  other  machinery  which  had  been 
previously  in  use  there;  and  if  it  had  been  removed  by  any 
person  after  Mrs.  Ranney  became  the  owner  of  the  mill, 
she  could  have  brought  an  action  and  recovered  damages 
against  the  party  removing  it  She  became  by  the  deed  to 
her,  the  owner  of  the  mill  as  it  stood  at  that  time,  and  any 
injury  subsequently  done  to  it  she  would  be  entitled  to 
recover  for.  The  plaintiff  has  shewn  no  right  to  the  mill  or 
anything  connected  with  it  beyond  a  bare  possession 
obtained  from  Kerr,  who,  so  far  as  appears,  had  no  right  to 
transfer  it.  The  defendant,  Mrs.  Ranney,  has  shewn  an 
apparently  good  right  to  the  premises,  and  cannot  be  held 
responsible  for  removing  property  which  was  her  own.  My 
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opinion  is  thai  the  verdiot  for  the  plaintiff  nntet  be  setasid^ 
and  a  new  trial  granted  withotit  costs,  on  the  gioond  of 
inisdixection. 
SvLLrvAJTi  J.,  concurred. 

Role  absolnte. 


McNsLLis  y.  Gartshobs. 

Where  A.  go«0  before  a  juBtice  of  the  peaoe  and  charges  B.  with  ha^iiig 
elandestmeiy  removed  and  secreted  a  qnaotlty  of  wool  and  books  belongs 
tag  to  him,  and  the  Justice  of  the  peace  on  such  eomplaini  of  A.  issaeti  his 
wanrant  direoting  his  o<mBtable  to  search  for  the  sud  books;  and  if  the 
same  should  be  nrand,  to  bring  the  books  so  fonnd,  and  also  the  said  B. 
before  him^  fto.  to  be  dealt  with  aooording  to  law  : 

Meld,  that  the  charge  and  nature  of  the  complaint  not  being  such  as  author- 
ised or  Justiiied  the  jostioe  of  the  peace  in  issuing  his  warrant,  B.  can  only 
recoTer  against  A.  by  proYing  that  in  making  the  complaint  A.  acted  mali» 
donsly  and  without  any  reasonable  or  probable  cause. 

This  is  an  action  on  the  case  brought  against  the  defen- 
dant,for  malicioasly,  and  without  any  reasonable  or  probable 
cause,  laying  information  or  making  a  complaint  before  a 
magistrate,  and  causing  a  warrant  to  be  issued,  and  the 
plaintiff  to  be  arrested  and  kept  in  custody;  and  for  enter- 
ing the  plaintiff's  house  and  searching,  &c.  therein,  in 
order  to  execute  the  warrant. 

There  are  three  counts  in  the  declaratibn.  On  the  first, 
the  verdict  is  for  the  defendant.  This  count  charges  the 
defendant  with  having  appeared  before  Stephen  Young,  a 
justice  of  the  peace  for  the  County  of  Northumberland^  and 
having  before  the  said  justice  of  the  peace  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause, 
charged  the  plaintiff  with  having,  within  one  month  then 
last  past,  feloniously  and  clandestinely  removed  and 
secreted  from  and  out  of  the  premises  of  the  defendant,  in 
the  township  of  Murray,  certain  goods  and  chattels  of  the 
defendant  —  viz.,  a  quantity  of  wool  and  books  of  the 
defendant — and  upon  such  charge  falsely  and  maliciously 
caused  the  justice  of  the  peace  to  make  his  warrant  for  the 
bringing  of  the  body  of  the  plaintiff,  together  with  the  said 
books,  before  him  or  some  other  justice  of  the  peace,  to  be 
dealt  with  according  to  law :  that  the  defendant,  under  and 
by  virtue  of  that  warrant,  afterwards  wrongfully  and 
unjustly,  and  without  any  reasonable  cause  whatsoever, 


uhnuAAM  ▼.  OAmTrnxam.  466 

oao8Qd  and  piocmed  tba  plaintiff  to  be  anested  by  his 
body,  and  to  be  imprisoned,  and  kept  and  detained  in 
prison,  fcc;  and  to  be  brought  before  the  said  justice  of  the 
peace  to  be  examined  touching  and  conoerning  the  said 
supposed  crime :  that  the  said  justice,  having  heaid  and 
considered  all  that  the  defendant  could  say  against  the 
plaintiff  touching  the  said  offence,  adjudged  and  deter- 
mined that  the  plaintiff  was  not  guilty,  and  caused  the 
plaintiff  to  be  discharged. 

The  second  count  chaiges  the  defendant  with  haying 
heret(rfore — ^to  wit,  on  the  S6th  day  of  July  1861 — falsely 
and  maliciously,  and  without  any  reasonable  or  probable 
cause,  chaK;ed  the  plaintiff  with  having  committed  a  certain 
offence  punishable  by  law — ^to  wit,  with  having  dandee- 
tinely  removed  from  the  premises  of  the  defendant,  and 
secreted  certain  goods  and  chattels  of  the  defendant — ^to 
wit,  a  quantity  of  wool  and  books  to  the  value  of  601. — 
within  one  month  previous  to  the  making  of  the  said 
charge,  and  with  having  concealed  the  said  books  in  the 
said  premises ;  and  upon  such  last  mentioned  charge^  that 
the  defendant  falsely  and  maliciously  caused  and  procured 
the  plaintiff  to  be  arrested  by  his  body,  and  to  be  imprisoned 
and  detained  in  prison  for  a  long  space  of  time,  at  the 
expiration  of  which  time  the  plaintiff  was  duly  discharged 
nnd  fully  acquitted  of  the  said  last  mentioned  offence — ^by 
means  of  which  several  premises  the  plaintiff  has  been 
greatly  injured  in  his  credit  and  reputation,  &c.;  and  divers 
of  his  neighbours,  &c.,  to  whom  his  innocence  in  the 
premises  was  unknown,  have,  on  occasion  of  the  premises, 
suspected  and  believed,  and  still  do  suspect  and  believe 
that  the  plaintiff  was  guilty  of  fUony  and  of  the  other 
offences  aforesaid  so  chaiged  against  the  plaintiff  by  the 
defendant;  and  the  defendant  hath  been  foreed  and  obliged 
to  lay  out  and  expend  divers  large  sums  of  money  in  pro* 
curing  his  discharge  from  the  said  imprisonment. 

Third  count — ^That  the  defendant,  on  the  S6th  of  July 
1861,  went  before  Stephen  Young,  a  justice  of  the  peace, 
and  then  and  there  falsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause  whatsoever,  made  a 
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complaint  before  the  said  justice  of  the  peace  that  ceitain 
goods  and  chattels  of  the  defendant — ^to  wit,  a  quantity  of 
wool  and  books  to  the  value  of  502.  currency — ^had,  witbin 
one  month  then  last  past,  been  clandestinely  removed  and 
secreted  by  the  plaintiff  from  and  out  of  the  premises  of 
the  defendant,  in  the  township  of  Murray ;  and  that  the 
defendant  had  probable  cause  to  suspect  that  a  part  of  the 
said  goods — ^viz.,  the  books — ^were  then  concealed  under 
lock  and  key^  in  the  eaid  premises j  occupied  by  the  plain- 
tiff, in  the  said  township ;  and  upon  such  complaint  the 
defendant  falsely  and  maliciously,  and  without  any  rea- 
sonable or  probable  cause  whatsoever,  caused  the  said 
justice  of  the  peace  to  make  his  certain  warrant  under  his 
hand  and  seal,  directed  to  one  C.  6.  Baker,  constable  in 
the  said  township  of  Murray,  whereby,  after  reciting  that  it 
had  been  made  to  appear  to  him,  the  said  justice,  on  the 
information  of  the  said  defendant,  that  there  had  been, 
within  one  month  of  the  said  information,  clandestinely 
removed  out  of  the  premises  of  the  defendant  and  secreted, 
certain  goods  and  chattels  of  the  defendant — viz.,  a  quantity 
of  wool  and  books  to  the  value  of  502.;  and  that  the  defen- 
dant had  probable  cause  to  suspect,  and  did  suspect  that  a 
part  of  the  said  goods — ^viz.,  the  said  books — were  concealed 
under  lock  and  key  in  the  premises  occupied  by  the  said 
plaintiff,  in  the  said  township  of  Murray — ^the  said  Stephen 
Young  requiring  the  said  constable  to  whom  the  said 
warrant  was  directed,  in  the  name  of  our  Lady  the  Queen, 
and  with  necessary  and  proper  assistance,  to  enter  in  the 
day  time  into  the  premises  of  the  plaintiff,  in  the  said 
township,  and  there  diligently  to  search  for  the  said  books; 
and  if  the  same  should  be  found  in  such  search,  then  that 
the  said  constable  and  his  assistants  should  bring  the  said 
books  so  found,  and  also  the  body  of  the  said  plaintiff  before 
him,  the  said  Stephen  Young,  or  other  justice  of  the  peace, 
to  be  disposed  of  and  dealt  with  according  to  law,  by  virtue 
of  which  said  warrant,  and  under  colour  thereof,  and  by 
pretext  of  the  execution  thereof,  the  defendant,  together 
with  the  said  C.  6.  Baker^  constable,  without  any  reason- 
able or  probable  cause,  and  without  the  leave  or  license  of, 
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and  against  the  will  of  the  plaintiff,  entered  the  honse  and 
premiss  of  the  plaintiff,  in  the  said  township,  and  broke 
the  locks,  &c.,  attached  to  the  doors  thereof,  and  continued 
theiein  for  a  long  space  of  time,  and  daring  that  time 
searched  and  ransacked  the  house,  &c.  of  the  plaintiff; 
and  tnmbled  about  the  books,  furniture,  papers,  &c.,  and 
thereby  disquieted  the  plaintiff  in  the  possession  of  his 
hooae^  and  deprived  him  of  the  use  thereof;  and  the  plain- 
tiff saitb  that  neither  the  said  wool  nor  the  said  books,  nor 
any  g^oods  or  chattels  of  the  defendant,  clandestinely 
removed  or  secreted,  were  found  in  the  said  house  or  on 
the  said  premises  of  the  plaintiff  on  such  search  as  afore- 
said ;  nor  were  there  any  such  goods  and  chattels  therein, 
before  or  at  the  time  of  the  said  complaint,  or  at  any  other 
time ;  nor  had  the  defendant  any  reasonable  or  probable 
canse  whatever  for  making  the  said  complaint,  or  giving 
the  said  information,  or  causing  the  said  warrant  to  be 
issued  or  executed ;  and  the  plaintiff  says  that  the  defen- 
dant did  not  further  prosecute  his  said  charge,  and  the  same 
wholly  ended  and  determined,  by  means  whereof  the 
plaintiff  has  been  greatly  injured  in  his  character,  and 
divers  persons  suspect  and  believe  that  the  plaintiff  hath 
been,  and  is  guUty  of  the  offence  by  the  defendant  imputed 
to  him,  &c.,  to  the  plaintiff's  damage  of  1001. 

Plea — ^Not  guilty. 

On  the  first  trial,  before  the  Chief  Justice  of  this  court,  a 
verdict  was  rendered  for  the  plaintiff  on  the  second  and 
third  counts — which  verdict,  on  the  application  of  the 
defendant,  was  set  aside  and  a  new  trial  granted,  with 
costs  to  abide  the  event.  The  cause  was  again  brought  to 
trial,  before  Mr.  Justice  Burns,  at  the  last  spring  assizes  in 
th^  county  of  Hastings,  and  a  verdict  found  for  the  plaintiff 
and  SSL  damages.  At  the  trial  a  non-suit  was  moved  for 
on  the  ground  that  the  falsity  of  the  charge  made  by  the 
defendant  should  be  shewn:  that  the  information  only  prays 
that  the  books  may  be  seized,  and  upon  such  information  a 
warrant  was  issued  to  bring  the  body  before  the  justice  of 
the  peace :  that  no  felony  is  charged,  and  that  the  charge 
only  amounts  to  a  civil  trespass:  that  the  charge  for 
S  u  VOL.  n. 
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occasion,  and  that,  finding  that  wool  had  been  sold  to  one 
Brady,  or  in  some  way  obtained  from  the  mill  by  him,  the 
defendant  became  dissatisfied,  and  on  going  to  the  mill  he 
found  that  the  books  had  been  removed  from  their  usoal 
place,  and  could  not  be  found  by  him :  that  on  going  to  the 
plaintiff  to  ask  for  them,  plaintiff  at  first  made  no  reply,  bnt 
at  last  told  defendant  that  he  should  not  get  them.     The 
defendant  then  went  to  a  justice  of  the  peace,  who  diew 
out  in  his  own  way  a  statement  of  the  defendant's  com- 
plaint :  ^^  That  William  G.  McNeills,  labourer,  had,  within 
a  month  last  past,  clandestinely  removefl  and  secreted  a 
quantity  of  wool  and  books  belonging  to  the  complainant, 
to  the  value  of  fifty  pounds  (currency ;"  and  the  justice  of 
the  peace  adds,  ^^  therefore  this  complainant  prays  of  me, 
the  said  justice,  that  a  search  warrant  may  issue,  and  that 
said  property,  if  found,  be  brought  before  me,  and  also  the 
body  of  the  said  William  6.  McNeills,  as  this  informant 
believes  that  the  said  books  are  secreted  in  a  room  in  the 
carding  mill,  situate  in  Murray,  in  the  county  aforesaid ; 
therefore  this  complainant  prays  that  justice  may  be  done 
in  the  premises^   On  this  complaint,  thus  reduced  to  writ- 
ing by  the  justice  of  the  peace,  a  warrant  was  issued, 
reciting,  not  very  correctly,  the  complaint,  directed  to  C.  6. 
Baker,  constable  in  Murray,  commanding  him  in  the  name 
of  our  lady  the  Queen,  with  necessaiy  and  proper  assistance, 
to  enter  in  the  day  time  into  the  premises  of  William  6. 
McNeills,  in  Murray,  and  there  diligently  to  search  for  the 
said  books,  and  if  the  same  should  be  found  to  bring  the 
books  so  found,  and  also  the  body  ci  the  said  William  6. 
McNeills,  before  him  or  some  other  of  her  majesty's  justices 
of  the  peace,  to  be  disposed  of  and  dealt  with  according  to 
law. 

Upon  this  warrant  the  books  were  found  where  they  had 
been  placed  by  the  plaintiff,  in  a  chest  or  drawer,  which 
was  locked,  in  the  carding  mill.  The  plaintiff  shewed 
where  he  had  placed  the  books,  and  on  their  being  found 
he  was  arrested  and  brought  before  the  justice  of  the  peaee, 
in  pursuance  of  the  terms  of  the  warrant. 

The  whole  difficult  between  these  parties,  as  to  the 
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eanse  of  action,  seems  to  have  arisen  from  the  erroneous 
idea  of  the  jastice  of  peace,  that  a  complaint,  charging  '^  a 
clandestine  removal  of  property,"  justified  or  required  the 
issuing  of  a  warrant  as  for  a  criminal  oflence,  when  the 
ntmosl  that  it  could  have  justified  was  the  issuing  of  a 
summons  under  the  act  relating  to  petty  trespasses.    The 
defendant,  in  the  complaint  as  made  out  by  the  justice  of 
the  peace,  is  made  to  pray  on  oath,  *^that  a  search  warrant 
may  issue,  and  that  the  property,  if  found,  may  be  brought 
before  the  justice  of  the  peace,  and  also  the  body  of  William 
6.  McNeills,  as  the  informant  believes  that  the  said  books 
are  secreted  in  a  room  in  the  carding  machine,  in  Murray;" 
and  then  in  conclusion  he  is  further  made  to  pray,  *^  thai 
juMce  may  be  done  in  the  premiaee.^^    The  prayer  that  ^'  a 
search  warrant  may  issue,  and  that  if  the  property  is  found 
the  plaintiff  may  be  brought  before  the  justice  of  the  peace, 
to  be  diepoaed  of  and  dealt  with  according  to  law ;  and  the 
further  prayer  that  justice  may  be  done  in  the  premises,  can 
surely  not  be  regarded  as  any  part  of  the  subject  matter  of 
the  defendant's  complaint  before  the  magistrate :  the  sole 
matter  of  complaint  was,  that  certain  wool  and  books  of 
the  defendant  had  been  clandestinely  removed  and  secreted 
by  plaintiff  within  a  month  then  last  past ;  and  all  that 
relates  to  the  issuing  of  a  search  warrant,  and  the  arrest  of 
the  plaintiff  in  case  of  the  property  being  found,  is  matter 
dehors  the  complaint,  and  seems  to  have  been  inserted  by 
the  magistrate  as  the  proper  mode  of  dealing  with  such  a 
complaint.    All  that  the  defendant  required  of  the  magis- 
trate, as  appears  evident  from  the  conelnding  paragraph 
or  prayer  of  the  complaint,  was,  that  justice  should  be  done 
in  relation  to  the  clandestine  removal  of  his  wool  and 
books;  and  by  way  of  justice,  the  magistrate  issued  a 
search  warrant,  and  a  warrant  to  arrest  the  body  of  the 
plaintiff  in  case  of  the  .books  being  found ;  and  for  this 
'  doubtful  measure  of  justice,  thus  dealt  out  by  the  justice 
of  the  peace— *at  the  defendant's  expense,  for  it  is  proved 
that  he  paid  the  costs — the  plaintiff  seeks  to  recover 
damages  against  the  defendant,  as  if  he  were  the  party  who 
caused  his  arrest,  when  in  fact  the  nature  of  the  complaint 
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WM  Bot  such  aa  to  oauas  the  issuing  q{  any  wanram,  oc  to 
justify  such  a  peooeeding. 

The  3nd  count  is  for  the  iujuiy  occasioned  to  the  plaintiff 
in  various  ways  by  the  arrest,  and  the  last  count  is  foi  eniw* 
kkg  into  the  pkoxitiff 's  house  and  disturbing  him  in  searcb- 
ing  and  in  executing  the  warrant.    If  the  defendant  can  at 
all  be  held  responsible  for  the  issuing  of  a  warrant  and  the 
consequences  which  resulted  from  it,  when  the  subject 
matter  of  his  complaint  did  not  call  for  or  justify  any  ancb 
proceeding,  the  plaintiff  can  nevertheless  only  recover  in 
this  action  by  shewing,  that  in  making  the  complaint  the 
plaintiff  anted  maliciously  and  without  any  reasonable  ojt 
probable  cause. — Johnson  v.  Sutton,  1  T.  R.  544;  Musgrave 
V.  Newell,  1  M.  &  W.  583 ;  Crozer  v.  Pilling,  4  B.  &  C. 
86;  Blachford  v.  Dod,  2  B.  &  Ad.  179 ;  Michell  v.  Williams, 
11  Mv  k  W.  204.    As  to  the  wool,  it  appears  to  me  that  the 
evidence  respecting  it  was  not  properly  receivable  to  sustain 
the  plaintiff's  recovery  on  the  last  two  counts,  unless  indeed 
for  the  purpose  of  shewing  malice  on  the  part  of  the  defen- 
dant, fcnr  this  reason,  that  no  search  ot  arrest  was  made  on 
account  of  the  wool,  and  the  plaintiff  has  no  right  to  com- 
plain of  an  arrest  which  was  ordered  only  if  the  books 
should  be  found,  or  of  a  disturbance  in  his  house  in  execu^ 
ting  a  wanrant,  as  if  it  related  to  the  wool,  when  it  related 
wholly  to  something  else.    Then  as  to  the  wool,  there  is 
evidence  to  shew  a  sale  to  one  Brady  by  the  plaintiff,  but 
I  do  not  find  any  testimony  to  shew  that  the  plaintiff  had 
any  authority  whatever,  in  his  position,  to  sell  wool.     So 
fair  then,  as  the  complaint  relates  to  the  wool  (and  it  is  not 
fcNT  making  the  complaint  that  the  action  is  faorougbt),  there 
appears  to  have  been  no  want  of  probable  cause,  but  quite 
the  reverse,  and  all  claim  for  damages  on  that  score  must 
fall  to  the  ground.    The  only  ground  upon  which  the  plain- 
tiff could  seek  for  damages  from  the  defendant  (assnining 
him  to  be  answerable  for  the  error  of  the  magistrate  in 
issuing  a  warrant  not  sanctioned  by  the  nature  of  the  charge), 
mpst  be  for  the  proceeding  ifk  reference  to  the  books.  Then 
as  to  tfaati  has  the  plaintiff  shewn  by  evidence  any  want  of 
pfobable  cause,  or  maliee  qn  the  pUrt  of  tM  defendant?  The 
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•latsnient  that  the  books  were  ciaadestinely  removed  and 
«eoieted  by  the  platntiflf  is  proved  1o  be  true.  The  te8ti- 
toony  shews  that  they  were  removed  and  k)cked  up  by  the 
plaintiff^  who  refused  to  let  the  defendant  have  them»  or 
kncnsir  where  they  were.  It  is  also  shewn  that  the  plaintiff 
qxike  about  that  time  of  leaving  the  eountiy,  and  when  the 
books  were  removed  from  their  usual  place  and  locked  up, 
to  keep  them  from  the  defendant,  he  had  good  reason  to 
ohaxge  the  plaintiff  with  a  clandestine  proceeding.— Luqy 
▼.  Smith,  8  U.  C.  R.  518. 

My  strong  impression  now  is,  that  the  action  against  the 
defendant  cannot  be  sustained  on  this  declaration;  and 
even  if  it  were  sustainable,  I  am  clearly  of  opinion  that, 
instead  of  proving  malice,  or  making  out  a  total  want  of 
probable  cause  on  the  part  of  the  defendant  so  that  malice 
might  be  inferred,  the  evidence  establishes  that  there  was 
good  and  probable  cause  for  the  defendant's  complaint 
before  the  magistrate. 

My  opbiion  therefore  is,  that  the  plaintiff  ought  to  have 
been  non*suited  at  the  trial,  and  that  the  verdict  must  now 
be  set  aside  and  a  non-suit  entered. 

SvLLiVAiv,  J. — In  the  ptesent  case  the  defendant  had  not 
only  reasonable  and  probable  cause  for  his  complaint,  but 
the  complaint  is  absolutely  true.  His  case  is  this :«— He 
hired  a  man  to  work  his  machinery,  who  was  to  manage 
the  business  iand  to  get  half  the  profits ;  he  was  to  be  also 
the  book-keeper.  This  was  no  partnership.  No  right  of 
appropdatioB  of  anything  is  shewn  in  the  plaintiff  until  the 
profits  ate  i^eal^d  and  divided  :  the«books  of  the  business, 
Whoever  furnished  them,  belong  to  the  defendant.  Then 
the  defendant  discovers  that  his  books  are  missing,  and  that 
some  of  his  wool  is  missing :  he  complains,  not  that  the 
plaintiff  has  stolen  the  articles,  but  that  he  has  clandestinely 
removed  them ; — a  clandestine  removal  in  this  case  is  a 
removal  without  the  knowledge  of  the  owner.  The  books 
aie  afterwards  found  concealed  under  lock  and  key  in  the 
place  indieated ;  the  wool  is  found  to  have  been  sold  and 
the  money  for  it  received.  It  is  suggested  .on  the  side  of 
the  plaintM*  that  there  was  ao  felonious  mtent  in  the  plain- 
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tiff  in  Temoying  the  books  from  the  desk  and  locking  Ibem 
up  from  the  owner,  and  that  possibly  the  plaintiff  accoonted 
for  the  wool ;  bnt  no  felonious  intent  was  charged,  and  I 
admit  that  there  may  have  been  none  ;  but  were  not,  after 
all,  the  books  secreted  clandestinely  ?   and  can  there  be 
said  to  be  a  particle  of  proof  that  the  wool  was  not  clandes- 
tinely sold  ?    The  wool  was  sold  and  taken  away  fiom  the 
defendant's  premises— the  defendant  has  sworn  clandes- 
tinely :  the  plaintiff  has  to  meet  this,  not  by  allegation,  bnt 
by  proof,  which  he  has  not  attempted  to  da    Where  is  his 
proof  of  authority  to  sell  and  receive  money  for  the  plaintiff's 
wool  ?    Where  is  his  proof  of  the  knowledge  of  the  abstrac- 
tion of  the  books  and  the  wool,  in  the  defendant,  or  of  his 
consent  to  their  removal  and  secretion  ? — Hinton  v.  Heather, 
15  M.  &  W.  133;  16  L.  J.  N.  S.  23,  158;  14  L.  J.  41;  in 
re  King,  Gent,  one,  &c.  8  Q.  B.  252 ;  18  L.  J.  216  Q.  B. 

The  facts  of  this  case,  indubitably  proved  and  reasoned 
upon  as  admitted,  may  be  stated  in  a  condensed  form,  as 
follows  : — The  defendant  was  proprietor  of  a  carding 
machine  ;  he  entered  into  an  agreement  with  the  plaintiff, 
and  the  plaintiff  with  him,  that  the  plaintiff  should  manage 
the  machinery  and  business  and  keep  the  books ;  and  that 
the  plaintiff  should  receive  for  his  reward  or  wages  one 
half  the  profits. 

The  business  of  a  carding  machine  is  to  receive  the  wool 
brought  to  it,  to  card  it  into  rolls — ^tbe  work  being  to  be 
paid  for  in  money,  or  in  certain  tolls  or  shares,  as  may  be 
agreed  upon.  It  is  not  proved  in  this  case  that  it  was  any 
part  of  the  duty  of  the  plaintiff  to  sell  wool,  either  raw  or 
caided.  So  far  as  I  can  see,  the  defendant  was  the  sole 
proprietor,  consequently  the  wool  received  as  tolls  or  shares 
was  his.  The  books  were  his,  because  they  concerned 
his  business  solely.  The  plaintiff  had  a  claim  upon  him 
for  half  the  profits,  when  profits  should  be  realized.  As  1 
understood  the  bargain  of  the  plaintiff  and  defendant,  it 
was  for  the  season— at  all  events,  there  is  nothing  in  the 
evidence  to  contradict  the  supposition.  Then  the  plaintiff's 
right  to  any  return  from  the  mill  did  not  accrue  until  profits 
were  realized,  either  for  the  season  or  for  the  time  of  the 
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eogagement  of  the  plaintiff  with  the  defendant ;  and  when 
profits  would  be  realized  and  divisible  the  plaintiff's  claim 
would  be  on  the  defendant  personally,  but  he  would  have 
no  lien  or  property  in  the  money  or  things  received  at  the 
niil],  nor  upon  the  mill  itself,  nor  upon  the  books. 

In  this  state  of  things  the  defendant  in  this  case  made  an 
acpusation  before  a  magistrate  against  the  plaintiff;  he 
accused  him  of  having,  within  a  month  previous  to  the 
time  of  the  complaint,  clandestinely  removed  and  secreted 
certain  wool  and  books  of  his,  the  complainant's ;  and  he 
prays,  or  is  represented  in  the  magistrate's  written  record 
of  the  complaint  as  praying  for  a  search  warrant  for  the 
books ;  and  in  the  event  of  the  books  being  found  in  the 
place  designated,  he  is  made  to  ask  for  the  arrest  of  the 
plaintiff,  so  that  he  might  be  dealt  with  according  to  law. 

A  warrant  issued,  the  plaintiff  was  arrested  and  impris- 
oned, and  he  brings  this  action  in  consequence. 

The  plaintiff  does  not,  in  either  of  the  counts  upon  which 
he  has  obtained  a  verdict,  charge  the  defendant  that  he, 
well  knowing  that  the  plaintiff  had  not  been  guilty  of  any 
offence  to  make  him  liabl^  to  imprisonment,  or  to  have  a 
warrant  issued  to  search  for  chattels  in  his  possession, 
nevertheless  had  caused  and  procured  a  search  warrant  to 
be  issued  and  executed,  and  the  plaintiff  to  be  arrested  as 
upon  a  criminal  charge.'  If  such  had  been  the  plaintiff's 
case  upon  the  declaration,  it  might  have  been  a  question  to 
leave  to  the  jury,  whether  in  truth  and  reality  the  defendant 
had  thought  the  plaintiff  liable  to  such  proceedings.  The 
jury  might  have  been  told  that  their  verdict  should  depend 
upon  the  bona  fides  or  on  the  malafdes  of  the  complainant : 
that  it  was  a  common  defence  in  actions  of  this  nature, 
that  the  defendant  had  taken  the  advice  of  counsel  learned 
in  the  law,  that  in  such  a  case  it  would  be  a  question  for 
the  jury  to  decide  whether  or  not  the  defendant  in  an  action 
for  malicious  prosecution  was  really  influenced  and  directed 
by  the  advice  he  received,  or  whether  he  only  made  that 
advice  a  cloak  for  a  malicious  prosecution  on  his  part. — 
(See  Ravenga  v.  Mackintosh,  2  B.  &  C.  693,)  It  might 
perhaps  have  been  properly  said  to  the  jury,  the  present  is 

S  N  VOJL.  II. 
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a  case  wherein  a  man  goes  before  a  magistrate  sappoeed 
to  be  sufficiently  learned  in  the  law  to  decide  officially  as 
to  the  natare  of  a  complaint  made  before  him ;  and  tbe 
very  fact  of  his  having  issued  his  warrant  upon  a  true  state- 
ment of  insufficient  facts  is  very  strong  evidence  in  favour 
of  the  defendant,  who  may  well  be  supposed  to  have  acted 
upon  the  advice,  or  rather  upon  the  adjudication  of  the 
magistrate;    but   nevertheless,  strong  as  the  ground    of 
defence  would  be,  it  probably  would  still  be  a  question  for 
the  jury  whether  the  defendant,  influenced  by  the  decision 
of  the  justice  of  the  peace,  had  innocently  pursued  his 
opponent  by  something  in  the  shape  of  a  criminal  proceed- 
ing; or  whether,  on  the  other  hand,  the  defendant  was 
himself  aware  that  the  complaint  did  not  warrant  any 
criminal  process. 

But  the  case  before  us  is  founded,  not  upon  the  insuf- 
ficiency of  the  charge,  but  upon  its  falsehood,  and  upon  its 
want  of  a  foundation  in  reasonable  or  probable  cause  ;  and 
the  evidence  at  the  trial,  so  far  from  shewing  that  tbe 
charge  before  the  magistrate  (however  frivolous  as  a  crimi- 
nal accusation)  was  false,  or  without  reasonable  or  probable 
cause,  all  goes  to  shew  that  the  accusation,  such  as  it  was, 
was  true. 

To  support  the  plaintiff's  declaration  he  must  have  been 
able  to  prove  that  the  goods  alleged  to  have  been  removed 
and  secreted  were,  to  the  knowledge  of  the  defendant,  not 
his  goods ;  but  the  books,  so  far  as  we  can  see  from  tbe 
evidence,  were  his,  and  so  was  the  wool. 

Then,  failing  in  this,  he  should  have  proved  that  he  did 
not  remove  or  secrete  the  wool  or  the  books:  as  to  tbe 
latter  there  can  be  no  doubt,  but  upon  the  plaintiff's 
own  shewing  that  these  books — that  is  to  say,  the  account 
books  of  the  plaintiff's  business — were  removed  from  the 
desk,  where  the  interest  and  equities  belonging  to  both 
would  have  required  them  to  have  remained ;  or  but  that 
the  books  were  locked  up  and  secreted  by  the  plaintiff. 
Then,  as  to  the  wool — I  can  see  no  legal  ground  upon  the 
evidence  for  supposing  that  the  plaintiff  had  a  right  to  sell 
the  defendant's  wool,  or  to  receive  money  for  it  unknown 
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to  the  defendant ;  and  when  1  consider  that  the  burden  of 

proof  lay  apon  the  plaintiff  to  shew  the  charge  (such  as  it 

was)  faJse  and  unfounded,  I  am  of  opinion  that  the  learned 

judge  was  right  at  the  assizes  in  thinking  that  the  action 

could  not  be  sustained ;  for  there  can  be  no  doubt  but  that 

wool  was  sold  by  the  plaintiff,  and  money  received  for  it.   At 

the  same  time  there  b  not  any  proof  that  this  disposal  of  the 

plaintiff's  property  was  not  clandestine,  or  that  his  charge 

upon  oath  as  to  the  removal  and  secretion  was  unfounded. 

The  cases  to  which  I  have  principally  referred  are — 

James  v.  Phelps,  11  Ad.  &  EL  489 ;  Delegal  v.  Highley,  3 

B.  N.  C.  950 ;  Blachford  v.  Dod,  2  B.  &  Ad.  179 ;  Ravenga 

V.  Mcintosh,  2  B.  &  C.  693 ;  Davis  v.  Hardy,  6  B.  &  C. 

2S5;  Musgrove  v.  Newell,  1  M.  &  W.  582;  Turner  v. 

Ambler,  11  Jur.  Q.  B.  R.  346 ;  Hudrich  v.  Heslop,  12  Jur. 

600;  Michell  v.  WUUams,   11  M.  &  W.  205 ;  Hinton  v. 

Heather,  14  M.  &  W.  131 ;  Rowland  v.  Samuel,  17  L.  J. 

Q.  B.  65. 

Rule  absolute  for  non-suit. 


Iv  EK  RiDO0T,  RsoisraAR  OF  TUB  Unitkd  Countiss  or 
York,  Oiita&io  and  Pkxl. 

A  Begistnr  is  bound  to  register  or  file  a  certifioate  or  disohuge  of  a  portion 
of  the  lands  contained  in  a  mortgage. 

During  the  last  term  FFtbon,  Q.  C,  obtained  a  rule 
calling  upon  the  Registrar  of  the  united  counties  of  York, 
Ontario  and  Peel  to  shew  cause  why  a  mandamus  should 
not  issue,  commanding  him  to  register  or  file  a  certificate 
or  discharge  of  a  certain  portion  of  lands  contained  in  a 
mortgage  made  by  Terence  Joseph  O'Neil  and  Peter  James 
O'Neil  to  the  late  Colonel  Robert  Roberts  Loring  deceased, 
bearing  date  on  the  ninth  day  of  February,  one  thousand 
eight  hundred  and  forty-eight,  and  registered  on  the  27th 
day  of  March  following  (which  portion  of  land  is  particu- 
larly  described  in  the  certificate),  or  to  mark  so  much  of  the 
mortgage  or  the  land  in  the  mortgage  in  the  said  certificate 
or  discharge  contained  as  discharged,  or  to  proceed  in  such 
other  way  according  to  the  statute  in  that  behalf,  that  the 
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portion  of  the  land  in  the  said  certificate  or  discharge  men- 
tioned may  be  exonerated  from  the  mortgage  in  the  said 
certificate  or  discharge  mentioned,  and  why  the  said  Regis- 
trar should  not  pay  the  costs  of  the  application  and  the 
proceedings  to  be  had  thereon.     In  support  of  the  applica- 
tion an  affidavit  was  filed  that  the  certificate  of  discharge 
of  a  portion  of  a  mortgage  debt  had  been  presented  at  the 
register  office  to  the  Registrar  and  that  he  then  refused  to 
register  the  same,  on  the  ground  that  it  was  contraiy  to  the 
statute  in  that  behalf,  and  expressed  his  desire  to  leave  the 
question  to  be  decided  by  the  court  whether  he  ought  to 
register  the  certificate   or  not;  that  when  the  Registrar 
declined,  on  these  grounds,  to  register  the  certificate,  a 
letter  from  Mr.  Wilson  was  delivered  to  him,  containing 
Mr.  Wilson's  opinion  on  the  point,  and  stating  that  if  the 
Registrar  should  persist  in  declining  to  registerthe  discharge 
he  would  be  obliged  to  apply  to  the  court  for  a  mandamus. 

The  certificate  presented  to  be  registered  is  signed  by 
John  Hillyard  Cameron,  acting  executor  of  the  estate 
of  the  late  Colonel  Robert  Roberts  Loring,  deceased,  and 
is  to  the  eJfTect  that  the  mortgagors  have  satisfied  all  moneys 
due  upon  a  certain  mortgage  made  by  them  to  the  said 
Colonel  Robert  Roberts  Loring,  as  far  as  such  mortgage 
relaies  to  the  portion  or  piece  of  land  now  in  the  occupa- 
tion of  the  Honourable  James  Gordon,  and  a  particular 
description  by  metes  and  bounds  is  given  of  such  portion. 
The  execution  of  the  certificate  by  Mr.  Cameron  as  executor 
is  duly  proved  by  a  subscribing  witness. 

On  the  last  day  of  term,  Hagartjfy  Q.  C,  shewed  cause 
against  the  issuing  of  a  mandamus,  and  contended  that 
it  was  not  incumbent  on  a  Registrar  to  enter  a  release 
of  part  of  the  lauds  mentioned  in  a  mortgage  in  the  same 
manner  as  required  by  the  23rd  section  of  the  9th  Vic. 
ch.  34,  in  reference  to  the  entire  contents  of  a  mortgage : 
that  the  release  in  question  is  in  the  form  attached  to  that 
act,  and  relates  only  to  part  of  the  premises,  and  that  if  the 
Registrar  is  bound  to  enter  it  in  that  form  he  will  have  to 
enter  a  release  of  premises  by  another  description  than  that 
in  the  mortgage  :    that  the  Registrar  cannot  write,  as 
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reqaired  by  the  statute,  the  word  "discharged"  in  the 
margin  of  the  register  book,  when  only  a  portion  is  dis- 
charged :  that  parties  have  no  right  to  carve  out  a  descrip- 
tion from  the  original,  and  thus  create  a  new  description  : 
that  a  conveyance  should  be  given,  and  by  that  any  portion 
of  mortgaged  premises  might  be  released,  but  that  a  certi- 
ficate of  payment  of  the  whole  mortgage  money  as  to  part 
of  the  mortgaged  premises  cannot  be  given,  and  that  the 
statute  did  not  contemplate  a  release  of  part  in  that  way. 

WUsonj  Q.  C,  in  reply,  contended  that  by  the  14th  & 
15th  Vic.  ch.  7,  sec.  8,  a  mortgagee  is  entitled  to  discharge 
any  part  of  mortgaged  premises  from  the  incumbrance  of  a 
mortgage,  whether  any  money  is  paid  or  not,  on  any  arrange- 
ment being  made  for  exonerating  such  part,  and  that  such 
conveyance,  release,  or  discharge,  as  to  part  must  be  regis- 
tered in  the  same  manner  as  if  it  were  a  release  or 
discharge  of  the  whole  mortgage. 

McLean,  J. — By  the  9th  section  of  12th  Vic.  ch.  71,  an 
executor  or  administrator  of  a  mortgagee  entitled  to  the 
money  secured  by  a  mortgage  was  enipowered,  upon  pay- 
ment of  the  principal  money  and  interest,  to  convey,  by 
deed,  or  surrender  the  legal  estate,  though  vested  in  the  heir 
or  devisee  of  the  mortgagee,  if  possession  of  the  land  had 
not  been  taken  under  the  mortgage  and  no  action  or  suit 
were  depending  in  reference  to  it.  That  clause  is  repealed, 
with  other  clauses  of  the  same  act,  by  14th  &  16th  Vic.  ch. 
7  ;  and  the  8th  section  of  the  latter  act  gives  to  executors  or 
administrators  extended  powers  to  convey,  release,  and 
discharge,  a  mortgage  debt  and  the  legal  estate  in  the  land 
mortgaged,  and  it  is  declared  that  an  executor  or  adminis- 
trator shall  also  have  the  same  power  as  to  any  portion  of 
the  lands,  on  payment  of  some  part  of  the  mortgage  debt, 
or  on  any  arrangement  for  exonerating  the  whole  or  any 
part  of  the  mortgaged  lands  without  payment  of  money, 
and  such  conveyance,  release^  or  discharge,  shall  be  as 
eflfectual  as  if  made  by  any  person  having  the  legal  estate. 

Neither  of  these  sections  points  out  how  a  release  of  the 
whole  or  part  of  mortgaged  premises  is  to  be  recorded,  but 
the  mode  of  proceeding  in  the  former  case  is  provided  by 
the  2Srd  section  of  the  Registry  Act  9th  Vic,  ch.  d4,  and 
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the  fonn  of  certificate  to  be  given  in  sach  a  case  is  given  in 
the  schedule  attached  to  the  act.    That  form  is  adhered  to 
in  the  present  case,  so  far  as  it  is  applicable,  where  only 
part  of  the  premises  are  intended  to  be  released  from  the 
incumbrance.    The  executor  certifies  that  the  mortgagors 
have  satisfied  all  moneys  due  upon  the  mortgage^  as  far 
as  the  same  relates  to  a  certain  part  of  the  premises  which 
is  particularly  described  in  the  certificate.     The  object  of 
such  certificate  was  to  relieve  the  portion  described  bom 
the  incumbrance  of  the  mortgage,  and  as  the  executor  has 
power,  under  the  clause  referred  to,  to  exonerate  any  part, 
there  ccm  be  no  doubt  that  the  certificate  will  have  the 
effect,  when  registered,  of  releasing  from  the  mortgage  the 
portion  of  the  premises  to  which  it  relates.     A  mortgage 
duly  recorded  must  appear  in  the  shape  of  an  incumbrance 
on  the  property  contained  in  it,  till  a  discharge  is  entered, 
and  any  person  who  has  paid  up  a  mortgage  is  entitled  to 
have  a  dischaige  entered  on  the  registry  books,  in  order  that 
the  title  to  his  property  may  appear  on  record  free  from  such 
incumbrance.    Till  the  passing  of  the  act  14th  &  15th  Vic. 
ch.  7,  a  portion  of  mortgaged  premises  could  only  be 
released  from  incumbrance  by  deed,  to  be  recorded  in  the 
usual  manner,  but  that  act  evidently  contemplates  that  a 
portion  of  the  lands  in  any  mortgage  may  be  released  in 
the  same  manner  as  the  whole — that  is,  by  the  same  kind 
of  ceritficate;  it  says  that  the  executor  or  administrator 
shall  have  power,  either  as  to  the  whole  or  part,  to  convey^ 
release  and  discharge^  and  that  such  conveyance^  release  or 
discharge  shall  be  as  efiectual  as  if  made  by  any  person 
having  the  legal  estate.    Then,  by  a  reference  to  the  24th 
section  of  9th  Vic.  ch.  34,  1  find  that  a  certificate  in  the 
form  previously  in  use,  or  such  as  prescribed  by  that  act,  of 
the  payment  of  mortgage  money,  is  declared  to  be  valid  and 
efiectual  in  law  as  a  release  of  such  mortgage^  and  as  a 
re-cofweyance  of  the  original  estate  of  the  mortgagor,  so 
that  the  certificate  in  this  case  amounts  to  a  conveyance^ 
release^  and  discharge j  within  the  meaning  of  the  statute. 
Then,  if  there  be  no  objection  as  to  the  form  of  the  instru- 
ment, and  if  the  mortgagor  is  entitled  to  have  it  recorded 
for  the  purpose  of  releasing  a  portion  of  his  property  from 
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inonmbrance,  it  does  not  appear  to  me  that  this  coart  is 
called  upon  to  do  anything  more  than  to  issue  a  miandamus 
to  conapel  registry.  I  do  not  think  it  necessary  to  give  an 
opiliion  as  to  the  proper  mode  of  proceeding  for  the  pttrpose 
of  recording.  The  statute  is  silent  as  to  such  mode  in'  cases 
like  the  present,  and  we  cannot  issue  a  mandamus  and 
direct  the  Registrar  to  pursue  any  particular  course.  He 
roust  be  guided  in  that  respect  by  his  own  sense  of  what 
his  duty  requires  under  the  statute.  The  affidavit  shews 
that  be  refused  to  register  the  certificate,  on  the  ground  that 
it  was  contrary  to  the  statute.  In  this  respect  I  think  he 
was  wrong  (a);  and  if  he  persists  in  refusing,  I  have  no 
doubt  that  a  mandamus  may  issue  to  enforce  the  perform- 
ance of  duty.  But  I  am  not  prepared  to  take  upon  myself 
the  responsibility  of  directing  by  any  mandamus  the  mode 
in  which  the  registry  shall  be  made. 

I  have  no  objection  however  to  state  my  impression  as  to 
the  course  which  the  Registrar  is  entitled  to  adopt  in  all 
cases  of  release  of  mortgages. 

By  the  23rd  sec.  9th  Vic.  ch.  34,  a  registrar  on  registering 
a  certificate,  in  the  form  in  the  schedule  attached  to  that 
act,  proved  by  the  oath  of  a  subscribing  witness,  in  the 
same  manner  as  any  instrument  aiiecting  lands,  from  the 
person  entitled  to  receive  the  amount  of  a  mortgage,  or  the 
attorney  of  such  person,  is  required  to  write  the  word  <'  dis- 
charg^^  and  to  affix  his  name  in  the  margin  of  the  register 
wherein  the  mortgage  may  be  registered^  and  it  is  declared 
that  this  shall  be  deemed  a  discharge  thereof,  and  then  the 
clause  says  further :  '^  and  such  certificate  shall  be  filed  and 
numbered,  and  entered  on  the  margin  of  such  register  under 
the  word  *  discharged.' "  The  latter  clause  of  the  section 
seems  to  have  been  inserted  in  order  that  there  may  be  a 
reference  to  the  certificate  by  which  it  may  be  found,  but  it 
does  not  seem  to  me  to  be  essential  to  constitute  a  discharge 
that  the  direction  which  it  contains  should  be  followed  by 
the  Registrar.  The  discharge  being  made  by  the  Registrar 
writing  in  the  margin  of  the  memorial  the  word  ^^  dis- 
charged" and  affixing  his  name  is  absolute,  and  cannot,  as 
it  appears  to  me,  be  afiected  by  any  omission  on  the  part 

(a)  9Q.  B.806;  7  Q.  B.  166;  6  Q.  B.  974;  9  Jurist,  618;  2  T.  R.  881 ; 
2M.&S.228. 
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of  the  Registrar  to  file  and  namber  the  certificate,  or  to  enter 
it  on  the  margin  of  the  register  under  the  word  ^'discharged." 
Then,  as  to  the  entry  of  the  certificate  on  the  margin,  con* 
templated  by  the  statute  :  it  does  not  appear  reasonable  to 
suppose  that  the  legislature  could  have  intended  that  a 
certificate  of  release  must  be  copied  on  the  margin.    In  very 
many  cases  such  a  direction  could  not  be  complied  with, 
as  the  number  of  such  entries  would  probably  be  more  than 
the  margin  of  any  register  book  could  possibly  contain. 
The  fact  of  the  JUing  and  numbering  being  prescribed  in 
connection  with  the  entry  on  the  margin,  and  that  too  after 
a  declaration  that  the  mere  entry  of  the  word  "  discharged" 
and  the  signature,  of  Registrar's  name  in  the  margin  '^  shall 
be  deemed  a  discharge,"  satisfies  me  that  the  sole  object  of 
the  direction  as  to  the  entry  of  the  certificate  on  the  margin 
is  to  secure  a  mode  by  which  the  discharge  may  be  found 
in  the  registry  office,  and  not  to  shew  the  discharge  itself. 
An  entry  as  required  by  the  statute  would,  as  it  appears 
to  me,  be  satisfied  by  a  memorandum  shewing  the  date  of 
such  discharge,  the   names  of  the  witnesses,  by  whom 
proved,  and  the  parties,  in  any  case  where  a  mortgage  is 
wholly  discharged.     But  where  only  a  part  of  the  premises 
in  a  mortgage  are  discharged,  the  Registrar  cannot  write 
the  word  '^  discharged"  and  sign  his  name  in  the  margin  of 
the   register,  because  if  he  did,   it  would  appear  as  a 
discharge  of  the  whole  mortgage,  and  the  certificate  being 
limited  to  a  part  could  not  justify  such  an  entry.     As,  how- 
ever, he  is  bound  to  register  such  a  certificate,  the  question 
arises  by  what  entry  in  the  margin  the  release  of  part  of  the 
mortgaged  premises  is  to  be  indicated,  and  how  such  entry 
is  to  be  rendered  efiectual  as  a  discharge  ?     The  release 
being  only  as  to  part,  the  entry  of  discharge  in  the  mai^n 
must  necessarily  correspond  with  it,  though  the  statute  does 
not  prescribe  the  form  of  entry  in  such  a  case/  and  it  must 
rest  with  the  Registrar  to  make  such  an  entry  as  will  shew 
the  particular  circumstances.     There  is  no  provision  in  the 
statute  that  an  entry  or  writing  on  the  margin  of  the  words 
^'  discharged  as  to  part,"  with  a  statement  as  to  what  part 
shall  be  deemed  a  '^  discharge"  when  subscribed  by  the 
Registrar,  but  there  does  not  appear  to  be  any  other  mode 
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by  which  the  discharge  of  a  part  can  be  indicated;  and 
when  thtf  Registrar  has  done  all  that  he  can  to  give  effect 
to  the  statute,  he  will  at  all  events  be  blameless,  should  his 
efforts  fail  to  be  effectual,  on  acconnt  of  omissions  or  defects 
in  the  statute  in  reference  to  his  duty  in  this  respect. 

In  this  case  I  do  not  think  the  rule  can  be  made  absolute 
to  any  greater  extent  than  that  the  certificate  shall  be  regis- 
tered, and  to  that  extent  my  opinion  is  that  a  mandamus 
shoald  go.  It  will  then  rest  with  the  Registrar  to  proceed 
in  such  manner  as  he  shall  consider  most  proper  to  give 
effect  to  the  provisions  of  the  statutes  which  authorize  a  por- 
tion of  premises  which  have  been  mortgaged  to  be  released. 

Sullivan,  J. — I  think  the  remedy  sought  for  by  manda- 
mus is,  in  the  present  case,  the  proper  remedy. 

In  the  case  of  Rex  v.  The  Collector  of  Liverpool,  2  M.  & 
S.  223,  the  Court  of  King's  Bench  enjertained  a  motion  for 
a  rule  for  a  mandamus  to  compel  registry  of  a  ship. 

Also,  in  the  case  of  Regina  v.  Arnaud,  9  Q.  B.  806 ;  in 
Rex  v.  The  Commissioners  of  Excise,  2  T.  R.  381 ;  and 
Regina  v.  The  Commissioners  of  Excise,  9  Jurist,  &18,  like 
motions  were  entertained  to  compel  the  granting  permits 
for  the  removal  of  wine. 

In  ex  p.  Irving,  7  Q.  B.  166  ;  and  in  a  case  in  19  L.  1. 
Q.  B.  (N.  S.)  637,  like  proceedings  were  taken,  to  compel 
county  registrars  to  register  memorials  of  deeds. 

In  each  of  these  cases  the  matters  brought  before  the  court 
were  discussed  and  decided  tipon  the  merits  of  the  questions 
submitted,  and  there  seems  to  be  no  doubt  but  that  the 
court  has  jurisdiction  to  issue  the  prerogative  writ  of  man- 
damus to  compel  the  performance  of  the  duty  of  county 
registrar,  and  it  seems  also  that  the  issue  of  such  a  writ, 
where  the  complaint  of  the  applicant  is  well  founded,  is  a 
proper  exercise  of  the  discretion  of  the  court. 

It  remains  for  me  to  enquire  whether,  according  to  the 
legal  construction  of  the  registry  laws  of  this  country,  the 
Registrar  is  in  duty  bound  to  make  entry  of  the  certificate 
of  discharge  of  the  mortgage,  as  regards  a  portion  of  the 
lands  mortgaged,  in  the  manner  and  form  required  of  him 
in  this  case. 

3  O  VOL.  11* 
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The  statute  35  Greo.  III.  cap.  5,  aothorised  the  establish- 
ment of  registry  offices  for  the  enregistering  memorials  of 
all  deeds  and  instruments  by  which  lands  within  the  pro- 
vince of  Upper  Canada  might  be  transferred  or  disposed  of 
by  bargain  and  sale,  enfeoffment,  gift,  devise,  mortgage,  or 
exchange  i  section  five  contains  the  only  directions  as  to 
the  mode  of  registering :  "  And  that  every  such  deed,  con- 
veyance, and  will,  and  probate  of  the  same,  of  which  such 
memorial  is  to  be  registered  as  aforesaid,  shall  be  produced 
to  such  registrar,  or  his  deputy,  at  the  time  of  Mering  9uck 
memorialj  who  shall  endorse  a  certificate  on  every  such 
deed,  conveyance,  and  will  or  probate  thereof,  and  therein 
mention  the  certain  day,  hour,  and  time,  on  which  such 
memorial  is  entered  and  registered,  expressing  alsoini&Ao/ 
booky  page,  and  number,  the  same  is  entered  ;"  ^^  and  that 
every  page  of  such  register  book,  and  every  memorial  that 
shall  be  entered  therein,  shall  be  numbered,  and  the  day 
of  the  month,  and  the  year,  and  hour  or  time  of  the  day 
when  every  memorial  is  registered,  shall  be  entered  in  the 
margins  of  the  said  register  book  and  of  the  said  memorial." 

The  ninth  section  provided  for  the  registrar's  fees  in  pro- 
portion to  the  number  of  words  contained  in  every  memorial 
entered,  and  of  every  certificate  given  out  of  the  office. 

Forms  of  memorials  are  given  in  the  schedule  of  the  act, 
and  with  these  will  be  found  a  form  of  certificate  that  mort- 
gage money  has  been  paid,  the  saine  certified  by  the 
mortgagee,  which  concludes  with  these  words  :  ^^  and  I  do 
hereby  require  an  entry  of  such  payment  and  satisfaction  to 
be  made  pursuant  to  the  act,  &c.'' 

Then  follows  a  form  of  memorandum :  ^^  That  upon  the 
certificate  of  the  within  named  (mortgagee),  dated  and 
proved,  &c.,  that  all  moneys  due  on  the  within  mentioned 
mortgage  are  duly  paid  and  satisfied  in  discharge  of  the 
same,  tfyis  entry,  in  discharge  thereof,  is  made  pursuant 
to  the  said  act  of  the  legislature." 

This  statute  was  silent  as  to  the  place  or  mode  of  entiy 
of  the  certificate,  or  of  the  memorandum,  as  well  as  to  their 
legal  effect.  It  is  to  be  supposed  however  that  they  were 
intended  as  a  notice  to  all  whom  it  might  concern  of  the 
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payment  of  the  mortgage  money  before  or  after  the  time 
specified  in  the  condition  of  the  mortgage  ;  the  certifiaate 
seems  to  me  to  have  been  intended  as  a  memorial  of  the 
fact  of  payment,  to  be  registered  and  entered  in  order 
as  received  by  the  register ;  and  the  memorandum  as  an 
indorsement  upon  the  mortgage  to  be  made  by  the  Registrar, 
like  the  certificate  or  memorandum  of  registiy  made  upon 
deeds  of  conveyance.  I  do  not  know,  however,  in  what 
manner  such  certificates  and  memorandums  have  been  in 
practice  entered. 

The  statute  4  W.  IV.  ch.  16,  enacted  that  any  certificate 
by  any  mortgagee,  his  heirs,  executors,  administrators,  or 
assigns,  heretofore  or  to  be  thereafter  given  and  registered, 
under  the  provision  of  the  former,  should  have  the  effect  of 
a  release  or  reconveyance. 

From  the  use  of  the  word  "  registered,"  as  applied  to  the 
certificate,  and  from  analogy  with  the  case  of  a  memorial, 
I  should  suppose  that  what  was  intended  was  the  entry  or 
copying  at  full  length  the  certificate  into  the  register  book, 
like  any  memorial,  in  the  order  in  which  it  was  received. 

By  the  statute  9th  Vic.  ch.  34,  the  act  35  Geo.  III.  ch.  5, 
was  repealed,  and  in  great  part  re-enacted.  The  23rd 
section  enacts ;  '^  That  when  any  registered  judgment  or 
mortgage  is  satisfied,  it  shall  and  may  be  lawful  for  the 
Registrar  or  his  deputy  (on  receiving  a  certificate  in  the 
form  in  the  schedule  to  this  act  marked  A,  in  respect  to 
mortgages  duly  proved  by  the  oath  of  a  subscribing  witness) 
to  write  the  word  ^'  discharged"  and  affix  his  name  on  the 
margin  of  the  register  wherein  the  said  judgment  or  mort- 
gage is  registered,  which  shall  be  deemed  a  discharge 
thereof;  and  such  certificate  or  satisfaction  process  shall  be 
filed,  numbered,  and  entered  on  the  margin  of  the  register, 
under  the  word  "  discharged." 

The  certificate  in  the  schedule  is  the  same  as  in  the 
repealed  act  35  Geo.  III.  ch.  5,  but  there  is  no  form  of  memo- 
randum or  certificate  to  be  indorsed  on  the  mortgage  given. 
•»  The  statute  14  &  15  Vic.  ch.  7,  sec.  8,  enacts  that  the 
executor  or  administrator  entitled  to  the  money  secured  by 
a  mortgage,  &c.,  shall  have  power,  on  payment  of  the 
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principal  and  interest,  &c.,  to  convey^  release,  and  discharge 
the  said  mortgage  debt  and  the  legal  estate  in  the  land,  and 
such  executor  or  administrator  shall  also  have  the  same 
power  as  to  any  portion  of  the  lands,  on  payment  of  some 
part  of  the  debt,  or  on  any  arrangement  for  exonerating  the 
whole  or  any  portion  of  the  mortgaged  lands,  without  pay- 
ment of  money ;  and  such  conveyance,  release,  or  discharge, 
shall  be  as  effectual  as  if  the  same  had  been  made  by  any 
person  having  the  legal  estate. 

The  question  on  which  our  opinion  is  sought  for  is,  as  to 
the  mode  of  registering  the  certificate  of  discharge  of  part 
of  the  land  mortgaged.  It  being  insisted  upon,  on  the  one 
hand,  that  he  is  bound,  in  obedience  to  the  act,  to  copy  and 
enter  at  length'  in  the  margin  the  certificate  of  disc.harge. 
On  the  part  of  the  Registrar,  it  is  said  that  the  executor 
should  ^'  convey,  release,  and  discharge,'^  by  deed, releasing 
the  portion  of  the  land  desired  to  be  freed,  and  moreover, 
that  in  case  of  mortgaged  land  being  minutely  subdivided, 
with  descriptions  by  abuttals  and  boundaries  in  each  deed 
yibposing  of  the  same,  and  of  separate  discharges  of  the 
portions  of  land  as  so  disposed  of,  the  entry  of  such  certi- 
ficates at  length  in  the  margin  of  the  register  book  would 
be  wholly  impracticable. 

The  concluding  words  of  the  8th  section  of  the  statute  in 
question — "and  such  conveyance,  release,  or  discharge, 
shall  be  as  effectual  as  if  the  same  had  been  made  by  auy 
person  having  the  legal  estate" — seem  to  point  at  a  dis- 
charge which  is  neither  a  conveyance  or  a  release ;  and 
moreover,  I  see  no  reason  to  doubt  but  that  the  legislature 
intended  the  executor  to  have  the  same  power  of  discharg- 
ing by  certificate  which  the  testator  or  mortge^ee  had ;  and 
if  such  be  the  case,  I  am  unable  to  suggest  a  reason  (beyond 
possible  want  of  space  in  the  margin)  for  a  different  practice 
in  the  registry. 

I  think  it  would  have  been  more  regular,  as  well  as  more 
convenient,  to  have  provided  for  the  entry  and  registry  at 
length,  as  in  the  case  of  a  memorial,  in  the  order  received.  ^ 
The  margin  of  the  book  is  no  proper  place  for  the  actual 
registry  of  instruments  affecting  title  to  land.     Much  of  the 
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authenticity  of  register  books,  relating  to  land,  marriages, 
births,  &c.,  depends  upon  the  unbroken  line  of  entries  in  the 
order  of  their  date,  and  upon  the  consequent  difficulty  or 
impossibility  of  interpolation  at  a  future  period ;  but  this 
safeguard  is  lost  when  a  margin  of  a  book  is  substituted 
for  the  sequent  entries ;  and  thus  danger  of  falsification 
might  be  much  increased,  if  the  Registrar  were  forced  to 
add  to  the  margin  of  his  book  new,  or  strange  material,  so 
as  to  enlarge  it  sufficiently  to  contain  entries  like  that  now 
required. 

Nevertheless,  it  appears  to  me  that  the  intention  of  the 
law  is  plain,  and  that  the  Registrar  cannot  legally  refuse 
to  enter  the  certificate  at  length,  as  required. 

As  it  is  probable  the  parties  have  taken  this  mode  of 
obtaining  the  opinion  of  the  court,  without  a  view  to 
ultimate  proceedings,  I  should  say,  if  my  brother  McLean 
agreed  with  my  opinion,  that  the  writ  of  mandamus  need 
not  issue,  if  the  Registrar  pay  the  costs  of  this  application. 

My  brother  McLean,  however,  not  concurring  with  my 
opinion  as  to  the  entry  of  the  certificate  at  length,  I  see  no 
other  course  than  to  make  the  rule  absolute  for  a  mandamus 
nm,  upon  which  the  Registrar  may  return  what  he  has 
done,  and  the  question  may  be  tried  either  upon  plea  or 
demurrer,  and  if  thought  fit  carried  to  a  higher  tribunal. 

Note. — McLean,  J.^  and  Sullitan,  J.,  being  of  opinion  that  the  RegUtrar 
was  bound  to  register  the  discharge,  but  differing  as  to  the  mode  in  which 
it  was  to  be  done,  directed  that  a  mandamus  ntti  should  be  issued :  that 
after  argument  on  the  return,  the  opinion  of  the  Chief  Justice,  who  was  not 
present  during  the  argument  on  this  rule,  might  be  obtained. 
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Leys  y.  Baldwin  &  Hill. 

The  declaration  sets  out  that  A.,  by  an  agreement  under  seal,  leased  certain 
premises  to  B.  and  his  assigns,  and  tlie  declaration  alleges  by  said  agree- 
ment it  was  agreed  between  the  said  A.  and  6.  that  B.  was  to  pay  the 
annual  rent  of  10/.  and  to  get  a  lease  of  A.  for  twenty-one  years,  with 
a  renewal  or  yaluation  at  the  termination  thereof;  said  B.  paying  all 
expenses  in  case  of  a  renewal.  At  the  end  of  the  second  period  B.  to 
receiye  no  allowance  for  any  improTcment.  Lease  to  be  perfected  with 
the  usual  coTenants  between  landlord  and  tenant,  at  the  request  and 
expense  of  the  said  B.  That  at  the  expiration  of  the  first  term  of  twenty- 
one  years,  B.  applied  to  A.  to  execute  a  further  lease  for  a  renewed  term 
of  twenty-one  years,  at  an  annual  rent  of  10/.  A.  refused  to  execute  the 
lease  or  to  grant  to  B.  any  renewed  further  term,  contrary  to  the  said 
covenant  or  memorandum  of  agreement. 

Demurrer. — That  the  declaration  shows  no  right  which  B.  ever  had  to  have 
a  lease  after  the  expiration  of  the  time  contained  in  the  said  memorandum 
of  agreement,  for  the  further  term  of  twenty-one  years,  at  the  annual  rent 
of  10/. 

Held,  That  the  memorandum  of  agreement  contains  no  covenant  for  the 
renewal  of  the  term  at  the  expiration  of  twouty-one  years. 

The  declaration  in  this  case  is  for  a  breach  of  covenant 
alleged  to  have  been  committed  by  the  defendants.  It 
alleges  that  by  a  certain  memorandum  of  agreement  made 
on  the  18th  of  February,  1821,  between  one  William 
Bowket  of  the  one  part,  and  one  Frederick  Kane  of  the 
other  part,  sealed  with  the  seal  of  the  said  parties  respec- 
tively, the  said  William  Botvket  did  let  and  lease  unto  the 
said  Frederick  Kane^  a  certain  plot  of  ground  therein 
described  (the  metes  and  bounds  being  set  out),  and  it  was 
thereby  agreed  between  the  parties  thereto,  in  the  words 
following— that  is  to  say,  "  The  said  Frederick  Kane,  his 
heirs,  executors,  administrators  or  assigns,  to  pay  to  the 
said  William  Bowket,  his  heirs*,  executors,  administrators 
or  assigns,  ten  pounds,  of  lawful  money  of  Upper  Canada, 
per  annum,  and  to  get  a  lease  of  the  said  William  Bowket 
for  twenty-one  years,  with  a  renewal  or  valuation  at  the 
termination  thereof,  said  Kane  paying  all  expenses  in  case 
of  a  renewal:  at  the  end  of  the  second  period  to  receive  no 
allowance  for  any  improvement.  Said  Kane  is  not  to  erect 
or  cause  to  be  erected  either  an  iron  foundry  or  blacksmith's 
forge.  Rent  to  commence  on  the  1st  day  of  March,  18S1. 
Rent  to  be  paid  quarterly.  Lease  to  be  perfected  with  the 
iMtcoZ  covenants  between  landlord  and  tenant,  at  the  request 
and  at  the  expense  of  the  said  Kane." 

The  declaration  then  alleges,  that  after  the  making  of  the 
said  memorandum  of  agreement,  the  said  Frederick  Kane 
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entered  into  the  possession  of  the  said  demised  premises, 
and  remained  and  continued  so  in  possession  until  after- 
wards, on  ^e  13th  of  September  1S22,  by  a  certain  inden- 
ture of  assignment  then  made,  between  the  said  Frederick 
Kane  and  one  John  Leys  therein  named,  which  indenture 
plaintiff  cannot  produce,  being  in  the  possession  of  the 
defendants,  the  said  Frederick  Kane  absolutely  assigned, 
transferred  and  set  over  unto  the  said  John  Leys  the  said 
memorandum  of  agreement,  and  ail  the  estate,  right,  title 
and  interest  of  him,  the  said  Frederick  Kane,  in  and  to  the 
premises   aforesaid :    and   the   plaintiff  further  saith,  that 
the  said  John  Leys  thereupon  entered  into  the  possession 
of  the  said  premises,  and  remained  and  continued  in  pos- 
session thereof  until  the  1st  day  of  December,  1845,  when 
he  departed  this  life,  having  first  made  his  last  will  and 
testament,  in  due  form  of  law,  whereby  he  nominated  and 
appointed  as  the  executor  thereof  the  said  plaintiff,  to  whom 
he  devised  the  said  memorandum  of  agreement,  and  all  his 
estate,  right,  title,  and  interest  in  and  to  the  said  premises, 
by  virtue  of  which  said  demise  the  plaintiff,  immediately 
after  the  death  of  the  said  John  Leys,  entered  into  the  pos- 
session of  the  said  premises,  and  has  ever  since  remained 
and  continued  and  still  is  in  such  possession :   that  after 
the  making  of  the  said  memorandum  of  agreement,  to  wit, 
on  the  1st  day  of  January  1851,  all  the  reversion,  estate, 
right,  title  and  interest  of  the  said  William  Bowket  passed 
to  and  vested  in  the  defendants,  who  are  still  seized  thereof 
as  of  fee,  and  that  the  said  term  of  twenty-one  years  so 
granted  to  the  said  Frederick  Kane,  as  aforesaid,  expired 
on  the  18th  day  of  February,  in  the  year  of  our  Lord  1852, 
the  said  annual  rent  of  10/.  having  been  duly  paid  during 
the  said  term.     And  the  plaintiff  further  saith,  thai  after  the 
expiration  of  the  said  term,  to  wit,  on  the  19th  day  of 
February  1852,  the  plaintiff  requested  the  defendants  to 
sign,  seal  and  execute  unto  him,  the  said  plaintiff,  a  further 
lease  of  the  premises  for  a  renewed  term  of  twenty-one 
years,  from  the  day  and  year  last  aforesaid,  at  the  annual 
rent  of  10/.,  and  subject  to  the  conditions  and  covenants  in 
the  said  memorandum  of  agreement  mentioned  and  speci- 
fied, and  for  that  purpose  tendered  to  the  defendants  for 
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execution,  a  lease  duly  prepared  at  the  expense  of  the 
plaintiflT,  in  accordance  with  the  terms  of  the  said  memo- 
randum of  agreement,  and  containing  the  conditions, 
exceptions  and  covenants  in  the  said  memorandum  of 
agreement  mentioned,  and  then  requested  the  defendants 
to  execute  the  same ;  yet  the  defendants  then  refused  to 
execute  the  same  or  any  other  lease,  or  to  grant  to  the 
plaintiff  any  renewed  further  term  of  Ihe  said  premises,  on 
any  terms  and  conditions  whatever,  contrary  to  the  said 
covenant  and  memorandum  of  agreement — ^to  the  plaintiff's 
damage  of  5001. 

Demurrer  to  this  declaration.  Causes  assigned — That 
the  declaration  shews  no  right  which  the  plaintiff  ever  had 
to  have  a  lease  after  the  expiration  of  the  time  contained 
in  the  said  memorandum  of  agreement,  for  the  further  term 
of  twenty-one  years,  at  the  annual  rent  of  1(8.,  and  that  the 
declaration  is,  in  other  respects,  insufficient. 

This  demurrer  was  argued  in  Easter  Term  last ;  and 
Wiban,  Q.  C,  for  the  demurrer,  contended  that  by  the 
terms  of  the  memorandum  of  agreement,  admitting  it  to 
amount  to  a  lease  for  twenty-one  years,  the  defendants  are 
entitled  to  elect,  at  the  expiration  of  that  period,  whether 
to  grant  a  further  term  or  have  a  valuation  of  the  tenant's 
improvements  and  to  pay  him  for  the  same  :  that  the  memo- 
random  of  agreement  contains  no  covenant  binding  on  the 
defendants,  such  as  that  which  the  plaintiff  has  set  out, 
inasmuch  as  it  purports, only  to  be  a  memorandum  of  an 
agreement  for  a  lease,  to  be  executed  at  a  future  period,  to 
contain  certain  covenants,  one  of  which  was  to  be  for  a 
further  renewal  at  tiie  expiration  of  the  term,  or  a  -valuation 
of  improvements  at  that  time :  the  plaintiff  not  having 
obtained  or  asked  for  a  lease  with  such  a  covenant,  he 
cannot  treat  the  agreement  for  such  a  lease  as  if  it  contained 
a  covenant  which  was  to  be  inserted  in  the  lease:  that 
there  is  nothing  in  th^  agreement  to  shew  for  what  period 
a  renewal  was  to  be  given  at  the  expiration  of  tweniy-one 
years ;  and  that,  as  the  law  cannot  attach  to  the  word 
renewal  any  definite  meaning  as  to  the  extent  of  a  term, 
and  parol  evidence  cannot  be  received  to  explain  it,  the 
agreement,  even   if  it  stipulated   for  a  renewal,   is  too 
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oaceitain,  and  cannot,  in  a  court  of  law,  be  enforced  for 
any  specific  term. — ^Guthing  v.  Lynn,  2  B.  &  A.  2'32 ;  Hitchin 
V,  Groom,  5  C.  B,  615 ;  Saunderson  v.  Piper,  5  Bing.  N.  S. 
485  ;  Williams  v.  Jones,  5  B.  &  C.  108. 

Ecde$j  in  support  of  the  declaration,  contended,  that  the 
memorandum  of  agreement  declared  on  was,  in  fact,  a 
lease  for  the  term  of  twenty-one  years  (Woodfall's  Landlord 
and  Tenant),  and  that  it  contains  a  statement  that  Frederick 
Kane  was  to  get  a  lease  of  William  Bowket  for  twenty-one 
years^  with  a  renewal  or  valuation  at  the  termination 
thereof,  that  must  be  regarded  only  as  a  covenant  for  fur- 
ther assurance,  in  case  the  tenant  required  it:  that  the 
instrument  being  a  lease,  such  further  assurance  became 
unnecessaxy  (Rubery  v.  Jervoise,  1  T.  R.  229)  :  that 
by  the  agreement  the  lease  was  to  contain  the  U8ual 
cavenanU  between  landlord  and  tenant,  but  that  a  cove- 
nant for  a  renewal  of  the  lease  at  the  expiration  of  the  first 
tenn  is  not  an  usual  covenant  (3  N.  &  M.  137),  and 
therefore  the  agreement  contains  such  covenant  indepen- 
dently of  the  lease  which  was  to  have  been  executed. 
He  also  urged  that  the  plaintiff  is  the  party  entitled  to 
the  option  to  take  a  renewal  of  the  lease  or  a  valuation  of 
improvements,  and  that  the  defendants  are  bound  to  give 
one  or  the  other  as  plaintiff  may  require. 

McLsAir,  J. — The  plaintiff's  right  to  recover  or  to  sustain 
his  action  depends  upon  the  legal  construction  of  the 
instrument  on  which  he  professes  to  found  his  declaration. 
He  treats  it  as  containing  a  covenant  running  with  the  land 
and  binding  on  the  defendants,  as  the  holders  of  the  rever- 
sion derived  from  Bowket,  the  original  lessor.  Now  the 
instrument  contains  no  covenant  for  a  renewal  of  the  term 
at  the  expiration  of  twenty-one  years.  It  bound  Bowket  to 
execute  a  lease  which  would  contain  such  a  covenant ;  and 
if  the  plaintiff's  term  were  still  unexpired,  he  would  have  a 
right  to  ask  the  defendants  to  execute  a  lease  containing 
such  a  covenant.  He,  and  those  who  preceded  him,  were 
content  to  hold  for  a  period  of  twenty-one  years,  as  appears 
by  the  declaration,  under  an  agreement  which  they  allege 
was  a  lease  ;  but  whether  a  lease,  or  merely  an  agreement 
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for  a  lease  to  be  executed  in  fidurOj  unless  it  contains  a 
covenant  for  an  extension  or  renewal  of  the  term  at  the 
expiration  of  twenty-one  years,  this  action  cannot  be  sus- 
tained.    An  agreement  to  execute  a  lease  for  twenly-one 
years,  and  that  at  the  expiration  of  that  period  a  further 
specific  term  would  be  granted,  would  be  binding  on  the 
defendants  ;  and  though  the  original  lease  were  omitted  to 
be  executed,  the  agreement  still  held  for  the  extension  of 
the  term.     But  here  the  stipulation  is  not  that  at  the  end  of 
twenly-one  years  the  lessor  will  execute  another  lease  for 
a  further  period,  but  that  during  the  first  term  a  lease  will 
be  executed  under  which  the  lessee  will  be  entitled  to  claim 
a   renewal  or  valuation.      The   plaintiff  now  asks  for  a 
renewal  without  having  obtained  any  lease,  and  strives  to 
convert  the  agreement  for  a  lease  into  a  covenant  for  a 
renewal.     Kane,  from  whom  plaintiff  derived  his  title,  was 
to  get  a  lease  from  Bowket  for  twenty-one  years,  with  a 
renewal  or  valuation  at  the  termination  thereof,  Kane  play- 
ing all  expenses  in  case  of  a  renewal^  and  at  the  end  of  the 
second  period  to  receive  no  allowance  for  any  improvements. 
The  words  **tn  case  of  renewal  show,  I  think,  that  the 
granting  of  a  renewal  was  uncertain,  even  had  the  lease 
been  executed  to  correspond  with  the  terms  of  the  agreement: 
and  the  words  '^  toith  a  reneiodl  or  valuation^'^^  show  that 
the  lessor  was  to  have  the  option  either  to  renew  the  lease 
or  to  have  a  valuation  of  improvements.     At  the  expiraiian 
of  the  second  term,  in  case  of  renewal,  the  lessee  was  to 
get  nothing  for  his  improvements ;  and  hence  it  must  be 
inferred,  that  if  such  renewal  were  not  made,  he  would  be 
entitled,  at  the  expiration  of  the  twenty-one  years,  to  obtain 
compensation  for  improvements  made  before  that  period. 
The  construction  of  the  instrument  appears  to  me  to  be  that 
which  corresponds  with  what  is  w^ell  known  to  be  the  con- 
stant practice  in  such  leases,  that  the  landlord  intended  to 
make  a  lease  for  twenty-one  years,  reserving  to  himself  the 
right  of  extending  the  term  for  a  further  period,  or  to  put 
an  end  to  the  holding  at  the  expiration  of  twenty-one  years 
by  paying  to  the  lessee  the  value  of  his  improvements. 
There  is,  however,  no  covenant  which  is  binding  on  the 
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defendaiita  to  grant  a  renewal  of  the  lease ;  and  as  under 
any  circumstances  they  would  have  the  option  to  do  so  or 
to  pay  the  value  of  improvements,  if  the  lease  containing 
the  proposed  covenant  had  been  executed,  the  declaration 
would  be  bad  on  general  demurrer,  the  plaintiff  claiming 
oae  thing  only  to  be  done,  when  the  defendants  would  have 
a  right  to  do  either  of  two  things,  as  might  suit  their  con- 
venience. 

Whether  the  instrument  declared  on  amounts  to  a  present 
demise,  or  only  to  an  agreement  for  a  lease,  appears  in  this 
case  to  be  unimportant — that  must  depend  upon  the  terms 
of  the  instrument  and  the  intention  of  the  parties ;  but  my 
opinion  at  present  is,  that  it  can  onIy.be  looked  upon  as  an 
agreement  for  a  future  demise.  It  bears  date  on  the  18th 
Februfiry  1821,  and  a  lease  was  to  be  made  for  twenty-one 
years,  and  the  rent  was  to  commence  from  the  1st  March 
1821.  The  term  and  the  rent  must  be  presumed  lo  have 
commenced  together;  and  if  so,  the  agreement  of  the  18th 
February  was  to  make  a  lease  to  commence  in  fuUurOy  and 
would  not  amount  to  a  present  demise.  Doe  dem.  Morgan 
V.  Powell,  7  M.  &  G.  980;  Morgan  v.  Bisselt,  8  Taunt.  66 ; 
Jones  V.  Reynolds,  1  Q.  B.  506;  Doe  dera.  White  v. 
Simpson,  5  T.  R.  163 ;  Poole  v.  Bently,  12  East.  168 ; 
Bieknell  v.  Hood,  6  M.  &  W.  104 ;  Chapman  v.  Tow- 
ner, 6  M.  b  W.  100;  Brashier  v.  Jackson,  6  M.  &  W. 
549;  Sutherland  v.  Pratt,  11  M.  &  W.  307.  On  these 
grounds  I  think  the  judgment  must  be  for  defendants. 

Sui^LiYAN,  J. — It  appears  to  me  that  the  declaration  is 
bad,  for  several  substantial  reasons. 

The  memorandum  of  agreement,  as  declared  upon,  is 
probably  a  demise  from  year  to  year ;  but  it  is  not  the  lease 
undertaken  to  be  given,  to  be  perfected  with  the  usual 
covenants  between  landlord  and  tenant,  and  at  the  request 
and  expense,  of  the  said  Kane. 

It  is  not,  that  I  can  see,  a  lease  for  twenty-one  years, 

though  it  may  be  a  lease  for  one  year,  or  from  year  to  year. 

It  is  the  lease  which  was  undertaken  to  be  given  for  the 

twenty-one  years  which  was  to  contain  a  covenant  for 

renewal. 
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The  tenant  does  not  appear  ever  daring  twenty-one  yean 
to  have  requested  a  lease. 

Even  if  a  lease  had  been  executed,  the  stipulation  woaM 
not  have  been  for  a  renewal,  but  for  a  renewal  or  valuation. 

The  valuation  here  meant  is  explained  by  the  woids 
subsequently  used,  ^^  at  the  end  of  the  second  period  to 
receive  no  allowance  for  any  improvements;''  which  expres- 
sion shews  that  at  the  end  of  the  first  term  the  landloid 
should  not  renew,  the  tenant  was  to  have  a  valuation  of 
improvements ;  and  if  this  be  the  true  construction  of  the 
instrument,  the  breach  should  have  been  in  the  alternative, 
if  the  present  action  were  sustainable  at  all. 

In  the  case  of  McLean  v.  Young,  1  U.  C.  C.  P.  Rep.  63, 
the  intricate  question  of  lease  or  no  lease  is  discussed  at 
great  length,  and  almost  every  reported  case  is  cited  and 
remarked  upon.  Doe  Baily  et  al.  v.  Foster,  3  C.  B.  215, 
is  a  late  case  on  the  subject. 

The  declaration  before  us  states  that  a  mertiorandum  of 
agreement  was  sealed  by  the  parties,  whereby  William 
Bowket  did  let  and  lease.  This  is  an  averment  of  the 
legal  effect  of  the  instrument :  what  the  actual  contents  of 
the  portion  of  the  instrument  relied  upon  as  a  demise,  we 
do  not  know.  I  take  it,  therefore,  that  at  present  the  agree- 
ment must  be  considered  a  demise,  but  the  length  of  the  term 
is  not  stated.  The  superadded  agreement  is  not  the  demise  ; 
that  is,  not  a  lease  but  an  agreement  for  a  lease,  though 
contained  in  the  same  paper  with  what  is  stated  as  a 
demise.  It  is  the  lease  which  Kane  was  to  get  which  was 
to  contain  the  undertaking  for  a  renewal  or  valuation,  and 
that  not  'having  been  demanded  or  granted  during  the  term, 
nor  till  long  after  the  expiration  of  it,  I  think  that  the  plain- 
tiff's right  is  gonei 

The  case  of  Alderman  v.  Neate,  4  M.  &  W.  704,  comes, 
1  think,  nearer  to  support  the  plaintiff's  view  of  this  instru- 
ment than  any  1  have  seen,  but  it  does  not  go  far  enough. 
There  the  agreement  was  in  itself  a  lease  for  a  specific 
time,  without  the  aid  of  the  lease  which  was  to  be  granted 
as  a  further  assurance. 

Judgment  for  the  demurrer. 
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l>Mijumtioii.^^peeUd  assumpsit  upon  an  alleged  special  contract  to  carrj 
••fely  for  hire  ^certain  goods  of  plaintiffs,  the  dangers  of  the  nangalion 
excepted,  and  for  breach;  assigning  the  damage  of  the  goods  through  the 
BQgLigenee  of  the  defendant  and  his  servants,  and  not  by  reason  of  the 
dangers  of  the  navigation.  Plea. — Non-assumpsit.  On  the  defence  the 
defendant  prored  that,  although  he  undertook  to  cony  for  hire,  he  so 
wkdertook  at  the  plaintiffs*  risk,  and  the  evidence  having  been  left  for  the 
Jury,  they  found  on  this  point  for  the  defendant 

Ak^That  tiie  qualification  as  proved  went  to  the  foundation  of  the  agree* 
ment,  and  the  liability  consequent  thereupon,  and  exempted  the  defendant 
from  any  damages  or  liability  in  respect  of  the  contract 

Appeal  from  the  County  Court  of  the  United  Counties  of 
Frontenac,  Lenox  and  Addington. 

Special  assumpsit.  Writ  issued  7th  November,  1851  : 
Declaration  8th  December,  1851. 

The  first  count  states,  that  the  defendant  was  owner  of  a 
steam  vessel  called  the  Henry  Gildersleeve,  in  the  Kingston 
harbour,  and  bound  from  thence  to  Belleville,  and  that 
plaintiffs,  at  the  request  of  defendant,  caused  to  be  shipped 
and  loaded  on  board  the  said  vessel  divers  goods,  consist- 
ing of  cabinet  furniture,  &c.,  in  good  order,  to  be  safely 
and  securely  carried  and  conveyed  by  defendant,  as  owner, 
from  Kingston  aforesaid,  to  Belleville  aforesaid;  and  then 
to  be  safely  and  securely  delivered^  in  like  good  order,  for 
the  plaintiffs,  the  dangers  of  the  navigation  only  excepted; 
and  in  consideration  thereof,  and  of  certain  freight  and 
reward  to  the  defendant  in  that  behalf,  he,  defendant, 
promised  the  plaintiffs  to  take  due  and  proper  care  of,  and 
safely  and  securely  carry ^  convey^  and  deliver,  the  said  goods 
as  aforesaid :  the  dangers  of  the  navigation  only  excepted 
— yd  that  defendant,  not  regarding  his  duty  in  that  behalf, 
nor  his  said  promise — although  no  dangers  of  the  naviga- 
tion prevented  him,  &c. — took  so  little  and  so  bad  care  of 
the  same,  that  by  and  through  the  negligence  and  improper 
conduct  of  defendant  and  his  servants  in  that  behalf,  the  said 
goods  became  and  were  greatly  injured  and  damaged. 

The  second  count  is  substantially  like  the  first  as  respects 
the  contract  to  carry  and  the  breach  thereof. 

The  third  count  states  that,  in  consideration  of  the  plain- 
tiffs having  delivered  to  defendant  certain  furniture  in  good 
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order,  to  be  safely  carried^  &c.,  in  a  certain  steam  Tesael, 
&c.,  and  to  he  Bafdy  delivered^  in  like  good  order,  for  cer- 
tain freight  and  reward,  &c.,  defendant  promised  plaintiib 
to  take  dae  and  proper  care  of  said  goods  whilst  he  had 
the  care  and  custody  thereof ;  yet  defendant  took  so  little 
and  so  bad  care  thereof,  that  by  the  carelessness,  negligence 
and  improper  conduct  of  defendant,  the  said  goods  became, 
and  were  wholly  lost  to  the  plaintiffs. 

Plea. — Non-assiAnpsit,  and  issue. 

The  evidence  for  the  plaintiffs  was,  that  on  the  6th  of 
June  the  furniture  was  sent  from  the  plaintiffs  to  Mr. 
Ware's  wharf,  at  Kingston,  to  be  shipped  for  Belleville — 
the  steamer  Prince  of  Wales  being  the  vessel  it  was  at  first 
intended  to  be  sent  by:  that  on  the  following  day  (7th  of 
June)  Mr.  Ware's  elerk  shipped  it  on  board  the  Gildersleeve 
in  presence  of  Mr.  Chambers,  the  master,  who  superinten- 
ded in  putting  it  on  board,  &c. :  that  Mr.  Ware's'clerk,  on 
that  occasion,  delivered  a  shipping  bill,  or  bill  of  lading, 
being  dated  the  6th  of  June,  to  the  purser  of  the  steamboat 
or  to  the  master,  which  imported  on  the  face  of  it  that  the 
goods  were  shipped  by  Mr.  Ware  in  good  order,  and  which 
Chambers,  the  master,  promised  to  deliver  in  like  good 
order,  dangers  of  the  navigation  excepted ;  but  it  was  not 
signed  by  the  purser,  or  master,  or  any  officer  of  the  boat, 
nor  by  any  one  else  as  agent  of  defendant ;  nor  were  all  the 
blanks  filled  up,  such  as  who  was  to  pay  freight,  and  the 
owner's  name — the  name  of  the  consignor  was  inserted. 
To  rebut  the  inference  that  the  furniture  was  shipped  at  the 
defendant's  risk.  Chambers  was  called  as  a  witness,  and 
said,  thaf  on  the  5th  of  June  he  saw  one  of  the  plaintiffii  at 
Kingston,  near  the  boat,  who  asked  him  about  taking  up 
furniture  for  him,  upon  which  the  witness  said  that  he  had 
had  some  trouble  with  his  (plaintiff's)  agent  in  Belleville, 
and  had  reftised  to  take  any  more  except  at  his  (plaintiff's) 
risk  ;  and  to  which  the  plaintiff  replied  that  it  mast  go  at 
all  events,  and  that  he  (witness)  took  it  at  his  risk  :  that 
on  the  7th  of  June  he  found  the  furniture  there,  and  helped 
to  put  it  carefully  on  board,  and  at  the  same  time  told  the 
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mate  it  was  going  at  the  risk  of  the  shippers.  To  repel 
this  the  plaintiff,  Sylvester  Stevenson,  was  sworn  as  a 
witness,  and  said,  that  Chambers  never  told  him  before 
the  furniture  was  shipped  that  it  was  to  be  carried  at  the 
plaintifib'  risk  :  that  he  had  no  conversation  with  Chambers 
about  shipping  it  be/ore  it  was  sent :  that  he  did  tell  him 
afler  that,  not  before :  and  that  after  the  injary  was  done 
he  carried  furniture  at  the  plaintiffs^  risk. 

Herrick,  the  plaintiffs'  agent  at  Belleville,  said,  that 
Chambers,  afterwards^  when  he  (witness)  went  to  look  for 
some  furniture,  told  him  a  load  had  been  brought  to  fhe 
wharf,  and  they  refused  to  take  it,  unless  the  plaintiffs 
would  run  their  own  risk,  as  the  damage  done  to  a  former 
load  would  more  than  balance  all  their  freight  for  the  sea- 
son, and  once  asked  this  witness  how  much  the  damage 
was,  and  was  told  50/.  There  was  added  evidence  upon 
the  same  point,  but  less  specific.  There  was  also  evidence 
to  shew  negligence.  The  case  was  then  left  to  the  jury, 
who  found  for  the  defendant. 

Spafford^  for  the  appellant  (plaintiff  below),  contended, 
that  the  defendant,  though  not  declared  against  as  a  com- 
mon carrier,  was  proved  to  be  one,  and  is  alleged  to  have 
undertaken  to  carry  safely  for  hire ;  and  that  the  present 
declaration  is  according  to  the  course  now  usually  adopted, 
and  is  founded  upon  the  contract :  that  negligence  will  sup- 
port the  action,  notwithstanding  a  notice — or,  in  other  words, 
an  agreement  partially  limiting  the  common  law  liability 
of  a  carrier  for  hire  :  that  prima  facie  defendant  was  in  the 
nature  of  an  insurer,  and  that  negligence  repelled  any 
qualified  or  limited  responsibility  as  to  risk,  that  was  set 
up  by  way  of  defence — Smith's  Mercantile  Law ;  Smith 
V.  Home,  2  Moore  18,  8  Taunt.  144  S.  C. ;  Forward  v. 
Pittard,  1  T.  R.  27,  a  case  against  a  common  carrier; 
Bennion  v.  Davison,  3  M.  &  W.  179  ;  Dale  v.  Hall,  1  Wil. 
281,  assumpsit;  Selwyn,  N.  P.  422;  Leys,  N.  P.  633; 
Duff  V.  Budd,  3  B.  &  B.  188,  case  against  a  carrier;  Smith 
V.  Home,  Holt,  N.  P.C.  643;  Birkett  v.  Willan,  2  B.  & 
Aid.  356 ;  Garneti  v.  Willan,  5  B.  &  Aid.  53 ;  Wright  v. 
Snell,  ib.  350;  Sleat  v.  Fagg,  5  B.  &  A.  341;  Owen  v. 
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Burnett,  4  Tyr.  14S;  2  Car.  &  Mar.  863;  Bodeahamv. 
Burnett,  4  Price,  31 ;  Coggs  v.  Barnard,  Smith's  L.C.  809 ; 
Cam.  Rules,  54 :  that  the  plea  of  non-assumpsit  denies  only 
the  receipt  of  the  goods :  that  nothing  special  was  agreed 
upon  at  the  time  of  shipment ;  it  was  only  alleged  that  a 
previous  notice  had  been  given  two  days  before  that  the  goods 
would  only  be  carried  by  defendant's  vessel  at  the  plaintiffs' 
risk :  that  such  a  notice  may  be  repelled  by  proof  of  neglect, 
which  was  proved :  that  the  captain  left  the  boat  at  Adol- 
phustown,  which  was  evidence  of  negligence — Langley 
V.  Brown,  1  N.  &  P.  183 ;  Hawkes  v.  Smith,  1  Car.  &  Mar. 
72;  4  Bing.  208;  Beeston  v.  Collier,  12  Moore.  444; 
Wright  V.  Snell,  6  B.  &  C.  360,  4  M.  &  P.  640;  Ellis  v. 
Turner,  8  T.  R.  631 ;  Siordet  v.  Hall,  4  Bing.  607:  that 
the  furniture  not  being  boxed  up  makes  no  difference, 
the  question  being  whether  there  was  negligence,  shipped 
as  it  was. — Stuart  v.  Crawley,  2  Star.  326 ;  Brind  v. 
Dale,  8  C.  &  P.  212;  Beck  v.  Evans,  16  East.  244; 
DeRotfaschild  v.  Royal  Mail  Steam  Packet  Company,  Ex. 
2nd  of  June  1862;  Angell  on  Carriers,  70;  16  Jurist, 
1106. 

OUdersUeve,  for  the  respondent,  submitted  that  the  defen- 
dant was  not  declared  against  as  a  common  carrier,  but 
upon  a  special  contract. — ^Pozzi  v.  Shipton,  8  A.  &  E.  974; 
Robinson  v.  Dunmore,  2  B.  &  P.  416 ;  Brown  v.  Gatliffe, 
3  M.  &  6.  688 ;  1  Sel.  N.  P.  327,  (6) ;  Story  on  Bailments, 
3  Edn.  S.  610 ;  that  it  therefore  depends  on  the  terms  of  the 
contract,  and  the  evidence  shewed  a  variance  in  the  statement 
thereof,  and  so  the  defence  under  the  general  issue  was  estab- 
lished—16  Ju.  1106;  13  Ju.  386;  Story  on  Bailments,  3 
Edn.  492, 663 :  that  boxing  was  material — 3  Esp.  74 ;  Brind 
V.  Dale,  8  C.  &  P.  76 ;  Latham  v.  Rutiey,  2  B.  &  C.  20; 
Clarke  v.  Gray,  6  East.  664 ;  Hinton  v.  Dibbin,  2  Q.  B. 
646 ;  Boys  v.  Pink,  8  C.  &  P.  361. 

Macaulat,  C.  J.  —1  think  the  appeal  should  be  dis- 
missed. It  was  very  fully  and  well  argued  by  Mr.  Spafford  in 
support  of  the  appeal ;  but  he  has  failed  to  convinCse  me,  as 
contended,  that  the  case  was  to  be  determined  upon  the 
issue  joined  by  analogy  to  exemptions  of  common  cairien 
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who  had  limited  their  responsibility  by  notices,  &c.,  b» 
against  whom  negligence  would  be  admissible  to  establish 
a  general  liability  notwithstanding  such  notices.  Common 
carriers  are,  no  doubt,  to  a  great  extent  liable  as  insurers — 
Cqggs  V.  Barnard,  Smiths'  L.  C.  209 ;  Brind  v.  Dale,  8  C. 
fc  P.  207 ;  2  M.  &  W.  776,  S.  C.  4  Bur.  2300,  Carth.  486, 
1  T.  R.  27.  And  so  a  person  not  a  common  carrier  under- 
taking to  carry  safely  for  hire  may  incur  a  co-extensive 
responsibility  in  many,  though  perhaps  not  in  all  respects, 
and  which  responsibility  extends  to  losses  arising  from  ne- 
gligence of  himself  Or  servants. — Robinson  v.  Dunmore,  2  B. 
fc  P.  414.  But  the  distinction  is  to  be  observed  between 
actions  on  the  case  for  negligence  against  common  carriers, 
founded  on  their  common  duty  to  carry  safely,  and  the  breach 
of  such  duty,  and  special  actions  of  assumpsit  against  com- 
mon carriers  stating  them  to  be  such,  founded  on  their  con- 
tract ;  and  special  actions  of  assumpsit  against  persons  not 
common  carriers,  or  not  alleged  to  be  such,  but  declared 
against  upon  special  undertakings  to  carry  for  hire,  or  to  carry 
safely  for  hire,  and  against  whom  negligence  is  assigned 
by  way  of  breach  ;  also  in  reference  to  such  actions,  the 
aiiffisrence,  as  traverses,  between  pleas  of  not  guilty  in 
case,  and  of  non-assumpsit  in  actions  on  the  contract. 

Here  the  defendant  is  not  declared  against  as  a  common 
eanier  at  all ;  the  action  is  not  case  for  negligence,  but  a 
special  assumpsit  upon  an  alleged  special  contract  to  carry 
safely  for  hire,  the  dangers  of  the  navigation  only  excepted, 
and  for  breach  assigning  the  damage  of  the  goods  through 
negligence  of  the  defendant  and  his  servants,  and  not  by 
reason  of  the  dangers  of  the  navigation.  To  the  declare- 
tion,  containing  three  counts,  the  defendant  simply  pleads 
non-assumpsit;  thereby,  according  to  the  new  rules,  denying 
only  the  express  contract,  or  premise,  alleged,  &c. — Came- 
ron's New  Rules,  62, 64 ;  where  it  is  said,  that  in  actions 
against  carriers  for  not  keeping  goods  safe,  this  plea  will 
operate  as  a  denial  of  any  express  contract  to  the  effect 
alleged  in  the  declaration,  btit  not  of  the  breach.  So  the  con- 
vene, not  guilty  in  case,  operates  as  a  denial  only  of  the 
bieaeh  of  duty,  or  wrongful  act,  alleged  to  have  been 

3  ^  VOL.  II. 
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committed  by  the  defendant,  and  not  the  facts  stated  in  tbe 
inducement ;  and  as  respects  a  carrier,  it  will  operate  as  a 
denial  of  the  loss  or  damage,  but  not  of  the  receipt  of  Ihe 
goods  by  the  defendant,  as  carrier  for  hire,  or  for  the  par- 
poses  for  which  they  were  received. — Cameron's  Redca, 
57,  58,  60,  and  61  ;  6,  Bing.  N.  S.  686 ;  Syms  v.  Chap- 
lin,  5  A.  &  E.  684 ;  Webb  v.  Page,  6  M.  &  6.  196.  The 
plea,  therefore,  only  denies  the  express  contract  allc^d, 
and  not  the  negligence  ;  and  the  question  is,  whether  at  the 
trial  tbe  plaintiff  proved  siich  a  contmct. 

There  was  in  the  way  tbe  goods  were  shipped  prifte 
fade  evidence  of  an  implied  contract  to  carry  for  hive,  sub- 
ject to  whatever  obligations  or  exemptions  the  law  ascribes 
to  such  a  contract.  But  in  the  defence,  evidence  was 
offered  to  shew  that  the  defendant. did  not,  as  alleged,  uft- 
dertake  to  carry  safely,  subject  only  to  an  exception  staled 
in  the  declaration  ;  but  that  though  he  did  undertake  to 
carry  for  hire,  he  only  so  undertook  at  the  plaintiffs'  mk, 
and,  therefore,  did  not  promise  to  carry  safely,  or  fo  be 
responsible  for  all  risk,  save  only  the  dangers  of  the  navi- 
gation, as  alleged.  And  tbe  evidence  being  left  to  the  jury, 
they  found  for  the  defendant  in  this  point  of  the  case.  i| 
was  contended  on  the  application  for  a  new  trial,  and  is  now 
contended,  that  the  alleged  qualification  of  the  contract,  or 
exemption  from  risk,  did  not  form  any  part  of  an  isolated 
single  agreement,  but  only  became  incorporated  with  the 
agreement,  implied  by  law  for  the  receipt  of  the  goods,  fay  the 
agents  of  the  defendant,  common  carrier,  to  cany  (ot  hite,  faf 
reason  of  a  previous  notice,  qot  general  or  public,  hot  verbal 
and  special,  to  the  plaintiffs,  that  the  defendant  would  not 
carry  their  goods  of  the  kind  in  question  except  at  their 
risk,  and  that  the  goods  were  shipped  upon  that  previous 
understanding.  From  which  it  was  inferred  that  the  notice 
operated  as  a  qualificatmn  of  liability,  like  notice  of  coni- 
mon  carriers  re;<tricting  their  responsibility  as  to  goods 
above  a  certain  value,  or  beyond  a  certain  amount  of 
damages,  unless  entered  and  paid  for  according^ ;  and 
that,  like  such  notices,  the  effect  might  be  repelled  by^ioof 
of  gross  negligence,  and  which,  thereibre,  the  plaialiii' 


«MflUKl  olaimed  a  right  to  piove,  aud  contended  he  did  prove. 
I  do  ool,  bowevei,  think  that  the  analogy  holds  under  theae 
pteadiqgs  and  the  new  rales.  It  was  not  a  notioe  limiting 
Iha  liability  to  pay  damages  to  a  certain  sum,  or  to  gooda 
WMeding  a  certain  vaine;  but  a  notice  exempting  from  any 
damages  or  liability  at  all,  atid  going  to  the  foundation  oi*  the 
agieemeDt,  and  the  liability  consequent  thereupon.  The  case 
of  Latham  v.  Rntiey  et  al.,  reported  in  2  B.  &  C.  30,  and 
SD.  &  R.  211,  shews  clearly  the  difference  between  the 
Iwo  classes-  of  notices.  That  was  an  action  of  special 
aflsompsit  against  the  defendants  as  common  carriers,  for 
act  safely  oarryiug  a  parcel  containing  promissory  notes  of 
}mg^  value ;  plea,  the  general  issues.  Except  that  the  de- 
fendants are  stated  to  have  been  common  carriers,  the 
declaration  is  very  like  the  first  count  in  the  present  one.  It 
aiqpeared  in  evidence,  that  the  defendants'  receipt  for  the 
{MPOndssory  notes  engaged  to  deliver  them  safely,  fire  and 
robbery  excepted.  And  it  was  submitted  that  this  exception 
not  being  introduced  into  the  declaration,  constituted  a 
variance  ;  and  upon  leave  reserved  the  plaintiffs  were  non- 
suited ID  tone.,  though  the  loss  was  occasioned  by  negli- 
gence only,  and  not  by  fire  or  robbery.  In  the  course  of 
the  argument  Abbott,  C.  J.,  remarked,  that  such  an  excep- 
tion from  the  common  law  liability  as  the  law  itself  would 
aauction  (meaning  as  the  act  of  God  or  the  Queen's  ene- 
mies) need  not  be  set  out ;  but  that  was  not  such  an  excep- 
tion,  for  by  the  common  law  the  defendants  would  be 
liable  for  a  loss  either  by  fire  or  robbery.  Again  he  asks, 
^^  are  you  warranted  in  calling  the  exception  here  a  proviso  ? 
was  it  not  rather  a  part  of  the  receipt  ?  The  contract  was 
eortainly  a  qualified  one,  &c."  Holroyd,  J.,  said  the  goods 
weie  never  received  upon  the  common  law  liability,  but 
upon  the  terms  of  a  special  and  qualified  contract,  which 
should  be  stated.  The  oase  of  Clark  v.  Gray,  6  East  564, 
being  cited^  Abbott,  C.  J.»  in  accc^ance  therewith,  said 
the  teeult  of  the  cases  is  that  if  the  carrier's  notice  is  that  he 
will  not  pay  more  than  5/.  upon  any  goods*  it  limits  the 
amount  of  the  liability  only,  and  need  not  be  set  out  in  the 
dedaralioii ;  bot  if  it  is  that  be  will  not  pay  anything  upon 
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.  goods  which  exceed  51.  in  value ;  then  it  limits  the  liabili* 
ty  altogether,  and  is  such  a  special  exception  as  most  be 
set  oat,  &c.  In  that  view  did  not  plaintiffs  fail,  as  well 
upon  the  merits  as  in  form.  Bayley,  J.,  said,  there  never 
was  any  general  contract  between  these  parties ;  the  ex* 
ception  was  always  part  and  parcel  of  the  contract.  In 
giving  the  judgment  of  the  court,  Abbott,  C.  J.,  said,  the 
distinction  attempted  to  be  established  between  an  exeep> 
tion  and  a  proviso  is  veiy  subtle,  and  was  not  relied  upon 
at  the  trial ;  and  repeated,  that  if  the  carrier  only  limits  bis 
responsibility,  (meaning  in  point  of  damages  or  amount,) 
that  need  not  be  noticed  in  pleading ;  but  if  a  stipulation  be 
made,  that  under  certain  circumstances  he  shall  noV  be 
liable  at  all,  that  must  be  stated ;  and  that  the  averraeiit  in 
the  declaration  was  inconsistent  with  the  contract  as  proved 
in  evidence.  It  was  not  contended  in  that  case  that  negli* 
gence  in  the  execution  of  the  contract  after  it  was  made^ 
and  while  executory,  could  reflect  back  and  operate  upon 
the  contract  itself,  so  as  to  alter  or  affect  its  terms  or  obli* 
gations. — See  Terapany  v.  Barnard,  4  Cam.  SO. 

in  Clark  v.  Gray,  6  East.  570,  Lord  EUenborough  lays 
down  this  comprehensive  rule  :  that  it  is  sufficient  to  stale 
so  much  of  any  contract,  consisting  of  several  distinct  parts 
and  collateral  provisions,  as  contains  the  entire  considera- 
tion for  the  act,  and  the  entire  act  which  is  to  be  done  in 
virtue  of  such  consideration,  and  the  rest  of  the  contract 
which  only  respects  the  liquidation  of  damages,  after  a 
right  to  them  has  accrued  by  a,  breach  of  contract  is  matter 
of  evidence  in  reduction  of  damages,  but  not  necessary  to 
be  shewn  on  the  face  of  the  record — ^approving  of  Claij  f. 
Willan,  2  H.  B.  298,  which  was  a  case  of  total  exemption 
by  a  general  notice  where  goods  were  not  entered  accoid- 
ing  thereto.— Carth.  485;  2  Stan.  V.  P.  C.  461 ;  Shaw  v. 
the  Northern  Railway  Company,  13  Ju.  385 ;  Chippendale 
V.  the  Lancashire  Railway  Company,  7  Eng.  Rep.  395,  15 
Ju.  1106 ;  Austin  v.  Manchester  &c.  Railway  Company,  5 
Eng.  Rep.  323,  15  Ju.  670,  20  L.  J.  96,400,  are  cases  all 
favoring  the  opinion  I  have  expressed. 
It  was  contended,  as  another  view  of  the  subject,  that. 
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admitting  the  goods  to  have  been  shipped  as  alleged  in  the 
defence,  the  meaning  of  their  being  carried  at  the  plaintiffs' 
risk  did  not  include  exemption  of  the  defendant  from  negli- 
gence,  or,  at  least,  from  gross  or  wilful  neglect  on  the  part 
of  himself  or  servants  on  board  the  steam  vessel ;  but  that) 
if  loss  accrued  therefrom,  it  was  not  within  the  exception, 
which  only  extended  to  what  might  be  called  constructive 
or  implied  neglect,  and  not  to  positive  wilful  or  gross  neg- 
ligence ;  and,  consequently,  that  such  neglect  as  would 
avoid  the  exception  might  be  proved.  The  case  of  Crarnett 
V.  Willan,  5  B.  &  C.  53,  bears  upon  the  point  where  the 
words  ^*  lo^  or  damaged*^  were  considered  as  thus  quali- 
fied— ^^  the  carrier  doing  nothing  by  his  own  voluntary  act, 
or  the  act  of  his  servants,  to  divest  himself  of  the  charge  of 
carrying  goods  to  their  place  of  destination.'' — See  ib.  60, 
the  doctrine  of  Holroyd,  J. 

The  answer  seems  to  be,  that  the  force  and  effect  of  the 
exception  is  not  now  the  question,  but  whether  any  excep- 
tion materially  qualifying  the  contract  as  stated  in  the 
declaration  was  proved  ;  for  if  so,  and  gross  or  wilful  neg- 
lect would  nevertheless  sustain  the  action,  the  plaintiff 
should  have  stated  the  contract  as  it  was,  and  then  alleged 
the  neglect  relied  upon  as  not  embraced  by  any  of  the 
exceptions.  It  is  not  a  sufficient  argument  for  omitting 
some  of  the  exceptions,  if  material  to  any  extent,  that  a 
bteach  of  duty  and  misfeazance,  or  misconduct,  on  the  de- 
fendant's part  was  alleged  by  way  of  breach  ;  that  would 
have  equally  sustained  the  action  had  such  omitted  excep- 
tions been  inserted.  The  plaintiff  should  state  the  whole 
contract  truly  nevertheless,  and  the  objection  is  variance  in 
the  statement  thereof,  not  insufficiency  in  the  breach. 

Then  it  is  said,  defendant,  being  a  common  carrier,  was 
bound  to  receive  and  carry  the  goods  for  rei^onable  reward 
in  that  behalf,  and  could  not  refuse  without  being  liable  to 
an  action :  and  that  he  could  not  by  notice,  verbal  or 
written,  curtail  his  legal  responsibility,  as  claimed  in  this 
ease  :  that  he  bad  no  right  to  insist  upon,  or  to  exact  such 
immunity :  and  that  the  saving  of  risk,  or  throwing  the  risk 
upon  the  owner,  was  void ;  and  if  void,  that  it  formed  no 
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part  of  the  contract,  and  ought  not  to  have  been  Mited, 
wherefore  the  contract  was  well  laid,  and  ptoved  as  laid. 
There  is  no  doubt  force  in  this  riew ;  but  when  it  is  con- 
sidered that  special  reasons  induced  the  defendant  to  repu- 
diate the  risk,  as  explained  in  evidence,  and  that  the 
furniture  was  shipped  without  being  boxed  or  covered  op, 
so  that  it  was  exposed  to  be  injured  conveniently  by  any 
evil  disposed  persons  on  board  the  vessel,  I  find  no  au- 
thority that  satisfies  me  the  defendant  might  not  make  such 
a  condition  if  the  plaintiff  acquiesced  in  it,  as  the  witness 
(Chambers)  said  he  did. 

Taking  it  therefore  to  have  been  competent  to  the  defen- 
dant, under  the  circumstances  in  evidence,  to  make  it  a 
condition  of  receiving  the  goods  to  be  carried  that  they 
should  be  at  the  plaintiffs'  risk  and  not  his,  and  that  the 
defendant  yielded  thereto,  and  shipped  them  upon  that 
understanding,  (however  he  niight  have  refused  to  concur, 
or  have  maintained  an  action  against  the  defendant,  had  he, 
after  tender  of  the  regular  freight,  refused  to  receive  them 
on  any  other  terms,)— 8  M.  &  W.  372,  10  M.  &  W.  399— 
the  sufficiency  of  the  declaratiAis  may  be  tested  by  supposing 
the  contract  to  have  been  stated  in  the  terms  contended  for 
by  the  defendant ;  and  as  the  jury  found  it  was,  with  no 
other  breach  of  duty  or  agreement  than  is  contained  therein, 
would  it  be  demurrable  or  good  in  law  ?  I  apprehend  it 
would  be  bad  on  demurrer,  upon  the  ground  that  mere 
negligence,  as  alleged,  would  not  suffice ;  however,  gross, 
positive,  culpable,  or  wilful  neglect,  if  alleged,  might  do. 
ff  so,  it  proves  the  contract  to  be  imperfectly  stated  in  this 
declaration,  for  the  declaration,  on  the  face  of  it,  is  perfectly 
good,  and  the  objection  is  one  of  variance,  in  the  proof  of 
the  contract,  arising  under  the  evidence. 

Of  the  various  cases,  relative  to  notices  by  common  car- 
riers, cited  by  Mr.  Spafford,  and  others  to  which  they  refer, 
it  is  to  be  observed  that  many  of  them  were  before  the  new 
rules ;  that  some  were  actions  on  the  case  in  tort,  on  the 
common  law  liability  of  common  carriers ;  and  others  ia 
assumpsit,  founded  on  the  contract ;  some  alleged  to  be 
entered  into  by  the  common  carriers,  others  not  so  alleging; 
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but  all  alleging  contracts  to  cany,  or  to  carry  safely  for  lure, 
and  omitting  any  mention  of  notices  that  might  qualify  the 
nalore  or  extent  of  the  carrier's  liability. 

Under  pleas  of  not  guilty,  in  ca»es  of  non-assumpeit, 
before  the  new  rules,  less  difficulty  would  aarise  thsta  at 
present— ras  is  clearly  shewn  by  the  case  of  Wyld  v. 
Pkkfard,  8  M.  &  W.  444. 

Bnt  the  case  of  Lathem  et  al.  v.  Rutley  et  al.  (ante)  was 
long  before  the  new  rules,  and  has  been  relied  upon  since. 
See  Shaw  v.  The  York  and  N.  Mid.  Railway  Co.,  13  Ju. 
385 ;  6  Railway  Cases,  87  Q.  B.  and  IS  Q.  B.  347. 

It  seems  to  have  been  considered,  in  many  of  the  cases, 
that  notices  qualifying  the  liability  of  common  carriers, 
whether  in  relation  to  damages  only,  or  to  total  exeraptioo, 
unless  certain  conditions  were  complied  with,  though 
accompanying  the  contract  and  operating  upon  it,  was  not 
so  incorporated  with  it  as  to  render  it  necessary  to  be  stated 
in  the  dedcuration ;  but  that  it  was  only  matter  of  defence, 
to  be  proved  by  the  defendant,  or  (it  may  be  since  the  new 
rules)  specially  pleaded. — 8  M.  &  W.  444,  8upra. 

Among  the  cases  on  this  subject  I  may  mention  Forwaid 
V.  Pittance,  1  T.  R.  S3;  Beck  v.  Evans,  16  East.  £44, 
case  against  defendants  as  common  carriers;  Smith  v. 
Home,  Holt,  N.  P.  C.  643 ;  Birkett  v.  Willan,  2  B.  &  A. 
356 ;  Batson  v.  Donovan,  4  B.  &  A.  21 ;  Garnett  v.  Willan, 
3  B,  &  A.  63 ;  Owen  v.  Burnett,  4  Tyr.  143 ;  Wyld  v. 
Piokfield,  8  M.  &  W.  444;  Benedict  v.  Arthur,  6  U. 
C.  R.  S04.  The  opinion  I  feel  bound  to  adopt  from  the 
whole  is,  that  according  to  the  evidence  and  the  finding 
of  the  jury,  the  contract  was  not  proved  as  laid,  but  is 
Stated  as  more  onerous  upon  the  defendant  than  the  facts 
wananted. 

It  is  unnecessary,  therefore,  in  any  view  of  the  appeal, 
to  enter  upon  the  evidence  of  negligence.  Negligence  is 
admitted  in  effect  by  the  only  plea  pleaded,  and  the  nature 
of  the  injury  to  the  furniture  was  only  material  with  a  view 
to  damages — unless,  indeed,  negligence  could  be  proved 
exceeding  the  protection  from  risk  alleged  to  have  been 
contracted  for — upon  which  I  have  already  given  my 
opinion. 
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Whether  the  captain's  leaving  the  vessel  at  Adolphostown 
and  intrasting  her  to  the  mate  constitutes  evidence  of  ne- 
gligence, or  what  degree  of  importance  the  jndge  below 
attached  to  the  bill  of  lading,  are  not  material  to  be  now 
decided.  I  am  disposed  to  think  some  importance  should 
be  attached  to  the  bill  of  lading  as  evidence,  and  as 
part  of  the  ret  ge^4t:  and  that  the  captain's  conduct 
was  some  evidence  of  negligence;  bm  whether  the  evidence 
went  far  enoogb  to  show  gross  or  calpable  neglect,  suffi- 
cient to  render  the  defendant  liable  notwithstanding  the 
terms  as  to  risk  upon  which  the  goods  were  received  and 
carried,  I  express  no  opinion.  Upon  snch  a  qoestion  the 
wfty  the  fnmitnre  was  seemed,  or  exposed,  or  disposed  of 
on  board,  &c.,  may  be  material. 

As  to  the  affidavits,  I  can  only  say,  that  we  mast  deal 
with  the  case  as  reported  to  as  from  the  coart  below.  We 
coald  not,  apon  ex  parte  statements,  import  other  facts  or 
questions •  with  it;  and  no  aatbority  has  been  cited 
shewing  that  this  coart  coald  call  upon  the  jadge  below 
to  answer  the  affidavits,  or  that  we  can  tiy  the  new  facts 
therein  saggesled  upon  counter  affidavits. 

If  the  plaintiff  had  preferred  it,  the  action  might  have 
been  brought  in  one  of  the  superior  courts,  under  the  infe- 
rior jurisdiction,  and  tried  bef«e  a  judge  of  assise. — 
He,  however,  elected  his  court,  and  having  submitted  ii  to 
the  county  judge,  he  might,  if  dissatisfied  with  his  ruling,  or 
charge  to  the  jury,  have  tendered  a  bill  oi  exceptions  thereto, 
and  in  that  form  have  brought  these  points  clearly  under 
the  review  of  a  court  of  error  or  appeal. — ^White  v.  Heskp, 
4  M.  ft  W.  73;  4  N.  S.  87,  89 ;  3  H.  of  Lds.  Ca.  85;  16 
Ju.  157.  But  not  having  done  so,  I  do  not  think  we  can 
act  upon  affidavits,  altering  the  aspect  of  this  case  as  reported 
to  us  upon  this  appeal. 

Mcl^Air,  J.,  and  SuuLrvAir,  J.,  coocumd. 

Appeal  dismissed,  with  cosu. 
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In  iub  Bell  y.  The  Municipalitt  of  the  Township  of 
Manfsbs. 

A  by-law  passed  to  indemnif  j  a  township  coiiii<»]lor  elect  for  the  costs  of  a 
quo  warranto,  by  which  hu  election  was  set  aside,  is  illegaL 

This  is  a  rale  calling  upon  the  defendants  to  shew  cause 
why  so  much  of  the  by-law  of  said  municipality  No.  76, 
and  entitled  ^^  a  by-law  to  assess  the  township  of  Manvers 
for  general  purposes  for  the  year  1852,"  passed  on  the  29th 
April  1852,  as  provided  for  the  levying,  assessing  and 
collecting  the  sum  of  20/.  to  pay  the  costs  incurred  upon 
the  trial  of  the  controverted  election  held  for  ward  No.  3  in 
the  said  township,  mentioned  in  said  by-law,  should  not  be 
quashed,  with  costs;  on  the  ground  that  defendants  had  no 
power  to  assess  the  township  for  such  purpose,  and  that 
such  part  of  said  by-law  is  illegal  and  void. 

The  by-law  enacts  that,  for  the  present  year  (1852)  there 
shall  be  assessed,  levied  and  collected  in  and  for  said  town- 
ship, for  the  general  purposes  thereof  for  the  year  1852, 
among  others,  the  following  sum — viz :  20/.,  to  pay  the  costs 
incurred  upon  the  trial  of  the  controverted  election  held  for 
ward  No.  3  in  the  said  township  of  Manvers ;  said  trial  was 
barratoriously,  maliciously,  falsely,  and  vexatiously  insti- 
tuted and  brought  up  against  the  election  of  a  township 
councillor  to  represent  ward  No.  3  in  the  municipal  council 
of  the  township  of  Manvers,  by  Porter  Preston,  a  defeated 
candidate,  contrary  to  the  unanimous  vote  and  well  known 
wish  and  intention  of  the  said  municipal  council  of  said 
township,  as  expressed  in  by-law  No.  60,  passed  upon  the 
1st  December  1851,  ordering  and  directing  said  election  to 
be  held  at  Robert  Ciller's,  and  that  it  amounted  in  legal 
terms  to  an  error  in  the  judgment  of  the  township  councillors 
for  the  year  1851,  and  likewise  of  previous  years,  and  that 
under  these  circumstances  the  said  township  is  obliged  to 
pay  all  law  costs  so  incurred. 

The  second  section  of  this  by-law,  directing  the  clerk  to 
assess  and  apportion  the  sums  to  be  levied  upon  all  the 
ratable  property,  is  not  stated,  as  no  objection  has  been 
made  thereto. 

The  affidavit  of  Mr.  Scott  shews  that  the  defendants  were 
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no  parties  to  the  matter  litigated,  which  was  between  Porter  ' 
Preston  as  relator  and  A.  Preston  as  a  township  coonciilor. 

Weller  shewed  cause. 

The  following  cases  were  cited  on  the  aigament — SI  Ja. 
888 ;  Regina  v.  Lichfield,  10  Q.  B.  555 ;  15  Ja.  554 ;  Weir 
V.  Brown,  20  L.  J.  Ex.  196,  E.  G.  R. ;  6  Ex.  R.  312 ; 
*Regina  v.  Mayor  of  Leeds,  4  Q.  B.  796 ;  12  L.  J.  S69,  Q. 
B. ;  Regina  v.  City  Conncil  of  Lichfield,  7  Ju.  670 ;  Regina 
V.  Stanford  Council,  IS  L.  J.  N.  S.  177 ;  8  Ju.  568 ;  8  Ju. 
773 ;  Regina  v.  Dunn,  5  Q.  B.  959 ;  Regina  v.  Thompson, 
5  Q.  B.  477 ;  ♦Regina  v.  Mayor  of  Bridgewater,  10  A.  &  E. 
281 ;  3  Ju.  1123 ;  "Regina  v.  Lichfield,  4  Q.  B.  894  (a) ; 
*Regina  v.  Mayor  of  Leeds,  4  Q.  B.  796. 

Macaulay,  C.  J. — ^Tbe  above  reference  (especially  those 
marked  *)  shew  that  the  by-law  is  an  unauthorised  applica- 
tion of  the  township  fnilds.  The  council  cannot  apply  them 
to  support  a  contest  or  indemnify  one  party  in  a  contest  of 
the  kind  in  question. 

Had  councillor  Alexander  Preston  disclaimed,  as  he 
might  have  done,  the  municipality  of  the  township  might 
have  intervened  under  the  provisions  of  the  act  18th  &  14th 
Vic.  ch.  64,  seb.  A.  No.  23,  subject  to  the  provisions  therein 
also  contained  respecting  costs,  but  they  did  not  do  so ;  and 
Preston  having  defended  the  elections  in  his  own  behalf, 
the  council  cannot  now  indemnify  him  for  the  cosfts  at  the 
expense  of  the  township.  The  by-law  must  therefore  be 
quashed  with  costs. 

McLsAH  J.,  and  Sullivan,  J.,  concurred. 


CiTT  Bank  v.  Kellar  &  Steers. 

Declaration  on  promissoiy  note  alleged  to  have  been  made  by  the  defendants 
nnder  the  name  of  A.  B.  &  Co.,  promimng  to  pay  C.  &  D.,  who  endorsed 
to  pluntiffB. 

Plea  by  A.  B.  that  he  did  not  make  the  note  in  the  declaration  mentioned  as 
therein  alleged. 

Z>em«rr^— Marginal  causes  stated  to  be  that  the  plea  tenders  an  immaterial 
issue,  and  that  it  contains  a  negative  pregnant  The  causes  specially 
assigned  are  that  the  plea  offers  an  immaterial  issue,  and  that  as  in  the 
declaration  the  defendants  are  chaiged  as  joint  makers,  it  is  no  answer  for 
one  of  them  to  say  that  he  did  not  make  the  note,  and  that  the  plea  con- 
tains a  negative  pregnant 

Held— 'That  the  plea  traversing  the  making  the  note  is  clearly  material,  and 
that  it  does  not  contain  a  negative  pregnant 
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Two  suita.— Writ  issaed  ISth  March  and  21st  AprU  1859. 

In  the  first,  the  declaration  is  dated  the  2nd  Jane  1852, 
and  is  upon  a  promissory  note,  alleged  to  have  been  made 
by  the  defendants,  under  the  name,  style  and  firm  of  T.  M. 
Kellar  &  Co.,  on  the  2nd  December  1851,  promising  to  pay 
Matthews  &  Godrich,  or  order,  7M.  Sa.  2d.,  three  months 
after  date,  who  indorsed  to  the  plaintiffs,  &c« 

Plea  by  Thomas  M.  Kellar  (apparently  in  person)  that  he 
did  not  make  the  promissory  note  in  the  declaration  men- 
tioned, as  therein  alleged,  concluding  to  the  country. 

Demurrer — ^Marginal  causes,  stated  \p  be  that  the  plea 
tenders  an  immaterial  issue,  and  that  it  contains  a  negative 
pregnant.  The  causes  specially  assigned  in  the  demurrer 
are  that  the  plea  oifers  an  immaterial  issue,  and  that  as  in 
the  declaration  the  defendants  are  charged  as  jointmakers, 
it  is  no  answer  for  one  of  them  to  say  that  he  did  notipake 
the  note,  and  also  that  the  plea  contains  a  negative  pregnant, 
&c.,  but  no  reference  is  made  in  the  margin  to  the  causes 
specially  assigned. 

In  the  second — ^The  declaration  is  dated  the  4th  of  June 
1858,  and  is  upon  a  promissory  note  alleged  to  have  been 
made  by  the  defendants,  under  the  name,  style  and  firm  of 
T.  M.  Kellar  &  Co.,  on  the  16tU  December,  1851,  promis- 
ing to  pay  to  the  order  of  M.  &  6.,  &c.,  542.  Id.  three 
months  after  date,  and  that  M.  &  6.  indorsed  to  the  plain- 
tiffs, &C. 

Plea,  by  Thomas  Miller  Kellar,  by  John  Duggan^  his 
attorney — ^That  he  did  not  make  the  promissory  note  in  the 
declaration  mentioned  as  therein  is  alleged,  concluding  to 
the  country* 

Demurrer — ^Marginal  causes  stated  to  be  that  the  plea 
tenders  an  immaterial  issue,  and  that  it  contains  a  negative 
pregnant.  The  causes  specially  assigned  in  the  demurrer 
are  that  the  plea  contains  a  negative  pregnant,  and  also  that 
it  tenders  an  immaterial  issue  in  this,  that  it  denies  making 
the  note  declared  on,  whereas  the  note  is  charged  to  be  the 
joint  note'of  the  defendants ;  but  no  reference  is  made  in  the 
margin  to  the  cause  specially  assigned. 

GaU^  for  the  demurrer,  contended  the  pleas  were  bad ; 
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the  declaration  alleging  that  the  two  defendants  made  the 
note,  and  the  pleas  denying  only  that  one  made  it.  He 
cited  and  relied  upon  Robertson  v.  Sheward,  1  M«  &  G. 

511,  and  note  (a) ;  Commercial  Bank  v.  Hnghes,  S  U.  C. 
Rep.  360 :  that  if  partners,  the  other  defendant  might  have 
made  the  note  in  the  partnership  name,  binding  upon  both. 

Duggatij  in  the  first  place,  objected  that  the  only  causes 
of  demurrer  that  could  be  relied  on  were  those  stated  in 
the  margin  of  the  demurrer  books,  no  reference  being  therein 
made  to  the  causes  assigned  in  the  body  of  the  demurrer, 
and  that  the  causes  stated  in  the  margin  were  vague,  too 
general  and  insufficient — Smith  v.  Church,  2  Q.  B.  835; 
Buten  V.  Lawrence,  20  L.  J.  Ex.  46 :  that  stating  a  plea  con- 
tains a  negative  pregnant  is  not  sufficient  without  stating 
wherein  it  consists,  and  so  of  pleas  tendering  immaterial 
issues ;  contending  therefore  that  the  causes  specially  assign- 
ed could  not  be  looked  at,  be  submitted  that  the  pleas  were 
peifectly  good,  being  traverses  of  material  matter,  and  not 
containing  a  negative  pregnant  as  stated  in  the  demurrer : 
that  the  defendant  Kellar  was  only  bound  to  defend  himself, 
and  does  so  effectually  by  denying  that  he  made  the  note. — 
Small  V.  Beasley,  3  U.  C.  R.  40 ;  ib.  360 ;  Gourley  v.  Gun, 
5  U.  C.  R.  566  ;  Kirk  v.  Blurton,  9  M.  ft  W.  284 ;  12  L.  J. 
1 17,  Ex.  S.  C. ;  Wilson  v.  Lewis,  2  M.  6. 197 ;  S.  C,  3  C.  B. 
792  ;  Sigman  v.  Norton,  11  Jur.  319 ;  Jones  v.  Gorbett,  2 
Q.  B.  828 ;  Grout  v.  Enthoven,  1  Ex.  R.  381 ;  Mnsgrave  v. 
Drake,  5  Q.  B.  185 ;  Robertson  v.  Sheward,  1  M.  &  G.  511. 

Gdft,  in  reply,  cited  Scott  v.  Chappelow,  4  M.  &  G.  336, 
as  to  the  marginal  notes ;  Park  v.  Davis,  6  U.  C.  R.  411  ; 
Faith  V.  Richmond,  1 1  A.  &  E.  339 ;  S.  C,  9  L.  J.  Q.  B.  97  ; 
Levy  V.  Payne,  1  Car.  &  Mar.  453 ;  Worley  v.  Harrison,  3 
A.  &  E.  669,  where  two  defendants  jointly  plead  that  they 
did  not  make,  &c. 

BIacauult,  C.  J. — Upon  referring  to  the  cases  above 
cited,  I  think  the  pleas  good.  They  do  not  traverse  imma- 
terial matter.  If  upon  issue  joined  the  verdict  was  for  the 
plaintiff,  he  would  be  entitled  to  recover,  for  as  against  the 
the  other  defendant  he  would  have  judgment  by  nil  dicii 
or  default — i.  e.  if  he  made  no  defence.    If  the  verdict  was 
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for  the  defendant,  the  plaintiff  could  recover  no  judgment 
against  either.     It  would  be  the  common  case  of  an  alleged 
joint  contract  denied  by  one  only  of  the  defendants,  and 
whom  the  plaintiff  failed  to  prove  to  be  a  party.    He  would 
fail  to  support  the  allegation  of  the  defendant's  promise.    So 
here,  if  the  plaintiff  failed  to  prove  the  defendant  Kellar  a 
party  as  maker  of  the  note,  he  would  fail  to  support  'he 
declaration,  which  alleges  that  he  And  another  made  it, ami 
which  cannot  be  true  if  the  defendant  did  not  make  it.     li 
debt  upon  a  joint  bond,  if  each  defendant  pleads  separately 
turn  est/actum^  or  some  plead  and  others  suffer  judgment 
by  default,  the  plaintiff  on  proving  the  several  issues  as  to 
each  separately,  becomes  entitled  to  judgment  against  all, 
and  pleas  of  nonrfecU  by  makers  of  promissory  notes  bear  a 
clear  resemblance.    The  plea  of  non-assumpsit  before  the 
new  rules  would  be  good  by  one  defendant ;  and  if,  to  sup- 
port the  declaration,  it  was  necessary,  according  to  Grey  v. 
Palmers,  1  Esp.  135,  and  Sherriff  v.  Wilks,  1  East.  52,  to 
prove  that  both  or  all  the  alleged  makers  made  the  note,  in 
order  to  establish  the  allegation  that  they  and  the  defendant 
made  it ;  it  would  be  only  a  question  of  evidence  applied 
to  the  substance  of  the  issue.    But  we  are  not  here  consider- 
ing what  evidence  is  necessary,  to  establish  the  issue  for 
the  plaintiff.    If  a  note  declared  upon  as  jointly  made  by 
two  be  denied  by  one,  and  only  as  to  himself,  and  proof 
that  he  did  make  it  would  be  insufficient  without  proof  that 
the  other  defendant  made  it  also,  the  effect  of  the  plea 
would  be  more  comprehensive  than  its  terms  import,  and 
amount  to  a  plea  that  both  did  not  make  it.    But  it  is  not 
assigned  as  cause  of  demurrer  that  the  plea  amounts  to  a 
denial  that  the  parties  jointly,  in  effect,  that  neither  of  the 
parties,  made  the  note.    The  objections  are,  that  it  traverses 
immaterial  matter  or  offers  an  immaterial  issue.    The 
matter  is  clearly  material;  and  if  the  result  of  a  verdict 
either  way  would  be  to  terminate  the  suit,  it  cannot  be 
said  to  raise  an  immaterial  issue.     The  other  objection  is 
that  it  is  a  negative  pregnant,  meaning  that  although  it  de- 
nies that  the  defendant  made  it,  it  does  not  deny,  and  there- 
fore is  pregnant  with  the  admission,  that  both  made  it ;  but 
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I  do  not  see  that  it  is  pregnant  with  any  admission  invali- 
dating the  plea.  If  the  defendant  did  not  make  it,  thej 
conld  not  both  have  made  it. 

I  think  it  is  pregnant  with  the  admission  that  the  other 
defendant  made  it,  and  virtually  throws  upon  the  plaintiff 
the  onus  of  proving  that  the  defendant  made  it  jointly  with 
him.  That  may  be  done  by  proving  his  signature  as  a  joint 
maker ;  or  it  may  be  necessary  to  prove  a  partnership,  and 
that  the  other  defendant,  as  one  of  the  firm,  made  the  note, 
so  as  to  bind  both.  In  either  event  it  is  but  evidence,  and 
the  question  always  would  be,  whether  the  defendant  was 
a  party  as  a  maker — assuming  that  the  other  defendant  was 
one — and  if  it  appeared  on  the  record  that  b6th  weie  makers, 
as  to  one  upon  a  judgment  by  nil  dicU  and  as  to  the  other 
by  verdict,  I  am  disposed  to  think  a  joint  making  would 
.be  established,  as  alleged,  and  the  plaintiff  entitled  to  judg- 
ment. The  allegation  of  its  being  made  in  a  partnership 
name  is  immaterial  and  might  be  struck  out,  it  is  only 
descriptive  of  the  manner  of  making;  and  though  it  imports 
a  partnership  or  joint  name,  I  do  not  see  that  it  can  affect 
the  rules  of  pleading,  and  I  think  one  defendant  may  deny 
his  making  a  note  so  declared  upon  just  as  well  as  if  the 
partnership  name  had  been  omitted.  The  plea  of  non  fecit 
under  the  new  rules  is  analogous  to  the  plea  of  non  est 
factum  in  the  denial  of  deeds  which  are  always  pleaded 
separately.  The  form  of  traverses  in  seveml  of  the  cases 
referred  to  by  Mr.  Duggan  are  like  the  present^  and  as 
well  where  the  defendants  being  joint  parties  is  alleged 
to  have  been  through  the  medium  of  a  partnership  name, 
as  when  stated  independently.  The  plea  does  not  throw 
upon  the  plaintiff  any  greater  burthen  of  proof  than  the  plea 
of  non  assumpsit  before  the  new  rules  would  have  done, 
and  one  of  several  joint  defendants  might  have  pleaded  that 
he  did  not  undertake  or  promise,  as  well  as  that  they  did 
not  do  so.  If  anything,  it  narrows  the  issue,  and  only 
imposes  upon  the  plaintiff  the  necessity  of  proving  that  the 
defendant  did  make  the  note.  Non  assumpsit  denies  the 
alleged  promise ;  non  fecit  denies  the  making  of  the  instru- 
ment which  contains  the  promise.    In  Chitty  Jr's.  Forms, 
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mortgage  in  favor  of  the  said  James  Mitchell,  and  that  the 
p.  805  and  No.  3,  a  form  of  plea  of  non  assumpsit  by  one 
or  all  of  several  defendants  is  given,  to  which  if  one  only 
pleaded,  the  form  is  that  the  defendants  did  not  promise  as 
in  the  declaration  alleged. 

This  form  of  traverse  is  consistent  with  the  effect  attribu- 
ted to  it  in  the  cases  cited  from  1  Esp.  135,  and  the  doctrine 
of  Lawrence,  J.,  in  1  East.  52  ;  but  the  plea  of  nonfedt  is  a 
different  kind  of  traverse,  and  of  less  comprehensive  import, 
and  is  in  conformity  with  the  new  rules — Cameron  Rules, 
p.  55;  Donaldson  v.  Thompson,  6  M.  &  W.  316 ;  11  M.  & 
W.  475. 

As  to  the  want  of  marginal  reference  in  the  demun^r 
books  to  the  causes  assigned,  the  case  of  Scott  v.  Chappellow 
is  material  if  it  turned  upon  that  objection. 

We  must  presume  the  demurrer  filed  and  served  to  have 
been  correct,  and  it  does  not  seem  an  objection  to  the 
demnirer  books,  further  than  that  if  necessary  the  argument 
would  be  postponed  to  supply  the  omission.  Since,  how- 
ever, I  think  judgment  must  be  against  the  demurrer,  it 
ceases  to  be  important. 

McLbait,  J.,  and  Sui^uvan,  J.,  concurred. 
\     

Phillips  v.  Msriiitt. 

in  an  action  of  aasampsit  ag&inst  the  yendee,  upon  a  contract  to  accept  a 
deed  of  conveyance  of  a  yessel,  and  to  giye  a  mortgage  secority  upon  it  for 
the  porohase  money,  the  declaration,  which  showed  a  deliyery  of  the  yesael 
by  the  plaintiff  to  tiie  defendant  under  the  contract,  alleged  as  a  breach  the 
refusal  of  the  defendant  to  accept  such  deed ;  and  ayerred,  that  by  means 
thereof  the  yessel  and  its  price  had  been  lost  to  the  plaintiff. 

At  tiie  trial,  the  jury  assessed  the  plaintiff's  damages  at  the  whole  yalne  of 
the  yessel,  and  the  court  refused  to  disturb  the  yerdict 

Assumpsit.    Writ  issued  12th  March  1851. 

First  count,  on  special  agreement  for  the  scde  of  a  schooner 
called  the  "  William  Henry  Boulton,"  setting  out  that  here- 
tofore— to  wit,  on  the  22nd  of  August  1850 — in  considera- 
tion that  plaintiff,  at  the  request  of  defendant,  would  sell  to 
defendant  a  certain  schooner  or  vessel  of  plaintiff's,  then 
in  plaintiff's  possession,  called  the  "William  Henry  Bonl- 
ton,''  t(^ther  with  all  and  singular  the  apparel,  tackle 
and  furniture,  boats,  oars  and  appurtenances  to  the  said 
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schooner  belonging,  for  the  price  or  sum  agreed  apon 
between  plaintiff  and  defendant — to  wit,  the  sum  of  5001. — 
and  would  convey  and  assure  the  same  to  the  defendant  by 
a  good  and  sufficient  deed  of  conveyance  or  bill  ofsaU,  free 
from  all  incumbrances  save  and  except  a  certain  mortgage 
thereof  theretofore  made  by  and  between  the  said  plaintiff 
of  the  one  part  and  James  Mitchell  of  the  other  part,  upon 
which  there  was  due  to  the  said  James  Mitchell  about  the 
sum  of  sixty-two  pounds  ten  shillings,  which  the  plaintiff 
was  to  pay  to  the  said  James  Mitchell ;  and  in  the  event  of 
the  defendant  being  obliged  to  pay  the  same,  or  any  part 
thereof,  the  same,  or  so  much  thereof  as  the  defendant 
should  pay,  was  to  be  taken  to  be  a  payment  of  so  much 
of  the  purchase  money  of  the  said  schooner.  He  (the 
defendant)  then  promised  to  accept  the  said  schoonef, 
together  with  the  tackle,  &c.,  to  her  belonging,  and  to  pay 
to  the  plaintiff  the  price  thereof — the  said  sum  of  600/. — in 
manner  following — that  is  to  say,  166/.  13^.  4d.,  part  thereof, 
on  the  22nd  February  1851 ;  the  further  sum  of  166/.  \3s.  4d., 
other  part  of  the  said  sum  of  500/.,  on  the  22nd  day  of  No- 
vember 1851 ;  and  the  remaining  sum  of  166/.  ISs.  4d.  on 
the  22nd  day  of  May  1852,  together  with  interest  on  the 
whole  sum  remaining  due  at  each  time  of  payment  of  each 
of  the  said  sumSj  at  six  per  cent,  per  annum ;  all  the  said 
instalments  being  subject  to  a  deduction  of  any  sum  of 
money  defendant  should  have  paid  to  the  said  James 
Mitchell  as  aforesaid.  And  it  was  agreed  by  and  between 
the  said  parties,  that  in  order  to  secure  to  the  plaintiff  the 
payment  of  the  said  purchase  money  he  (the  defendant) 
should  and  would  immediately,  and  within  a  i^asonable 
time  after,  the  said  sale  and  the  delivery  to  him  by  the 
plaintiff  of  the  said  schooner,  make  and  execute  to  the 
plaintiff  a  mortgage  or  conveyance  of  the  same  schooner, 
with  her  apparel,  &c.,  conditional  upon  the  payment  by  the 
defendant  to  the  plaintiff  of  the  price  thereof  with  interest, 
in  manner  and  at  the  respective  times  aforesaid ;  which  said 
mortgage  should  contain  a  covenant  by  the  plaintiff  with 
the  defendant  that  in  case  the  plaintiff  made  default  in  pay- 
ment of  the  monies  due  or  thereafter  to  become  due  on  the 
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defendant  should  be  called  upon  to  pay  or  should  pay  to  the 
said  James  Mitchell  the  monies  in  the  said  mortgage  men- 
tioned, or  any  part  thereof;  that  the  said  defendant  should 
deduct  and  retain  the  same  out  of  such  sum  or  sums  as 
should  then  be  due  to  plaintiff  on  his  mortgage,  and  that 
the  plaintiff  would  credit  the  same  as  a  payment  thereon : 
and  also,  that,  for  the  further  scouring  to  the  plaintiff  the 
payment  of  the  said  price  or  sum,  the  defendant  should  and 
would  immediately,  and  within  a  reasonable  time  after  the 
delivery  of  the  said  schooner  to  him,  insure  the  said 
schooner  and  keep  her  insured  in  some  good  and  substan- 
tial  marine  insurance  office  in  the  city  of  Toronto,  for  the 
sum  of  8002. ;  and  should,  within  a  reasonable  time  after 
so  insuring,  procure  a  policy  and  a^ign  the  same  to  the 
plaintiff,  to  be  by  him  held  as  collateral  security.  And  the 
defendant  then — ^to  wit,  on  the  day  and  year  aforesaid — 
promised  the  plaintiff  that,  for  the  better  securing  of  the 
said  price  to  be  paid  to  the  plaintiff,  the  said  defendant 
should  make  and  deliver  to  the  plaintiff  three  several  nego- 
ciable  promissory  notes  for  the  payment  of  the  said  price 
in  manner  and  at  the  times  aforesaid ;  the  first  of  the  said 
notes  to  be  for  the  payment  by  the  defendant  to  the  plaintiff 
of  the  sum  of  166/.  13^.  4d.  on  the  2Snd  day  of  February 
1851 ;  the  second  of  the  said  notes  for  the  payment  by 
defendant  to  plaintiff  of  166/.  ISa.  4d.,  on  the  22nd  day  of 
November  1851 ;  and  the  third  of  said  notes  to  be  for  the 
payment  by  defendant  to  plaintiff  of  166/.  ISa.  4d.,  on  the 
2Snd  day  of  May  1852 ;  each  of  the  said  notes  to  be  payable 
with  interest. 

The  plaintiff  then  avers,  that  in  pursuance  of  the  said 
contract,  and  in  part  performance  thereof,  he  delivered  the 
said  schooner  or  vessel,  with  all  the  apparel,  tackle  and 
furniture,  boats,  oars  and  appurtenances  thereto  belonging, 
to  the  defendant,  on  the  terms  and  for  the  consideration 
aforesaid ;  and  the  defendant  then  took,  received  and  ac- 
cepted the  same  from  the  plaintiff:  that  the  said  schooner, 
together  with  all  the  apparel,  tackle  and  furniture,  boats, 
oars  and  appurtenances,  were  then  free  from  all  incum- 
brances except  the  mortgage  made  in  favor  of  the  said 
S  s  VOL.  n. 
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James  Mitchell,  of  which  the  defendant  then  had  notice ; 
that  defendant  had  then,  and  still  had,  fall  power  tp  convey 
the  same,  and  every  part  thereof,  to  the  defendant,  free  from 
all  incumbrances  except  the  said  mortgage  to  the  said 
James  Mitchell ;  and  although  plaintiff  was  then,  and  from 
thence  hitherto  hath  been,  ready  and  willing  to  make  and 
execute  a  good  and  sufficient  deed  of  conveyance,  or  bill  of 
sale  of  the  said  schooner,  together  with  all  and  singular  the 
apparel  &c.  to  the  said  schooner  belonging,  free  from  all 
incumbrances  except  as  aforesaid,  and  willing  and  ready 
to  do  eveiything  on  his  part  to  be  done  or  performed  by  the 
said  contract,  and  did  on  the  same  day  and  year  first  afore- 
said, and  on  divers  other  days  and  times  thereafter,  and 
before  the  commencement  of  this  suit,  and  within  a  reason- 
able time  in  that  behalf,  tender  and  offer  to  the  defendant 
to  execute,  sign,  seal  and  deliver  to  the  defendant  a  good 
and  sufficient  deed  of  conveyance,  or  bill  of  sale  of  the  said 
schooner,  together  with  all  and  singular  the  apparel  &c.,  in 
manner  and  according  to  the  terms  of  the  said  agreement, 
free  from  all  incumbrances  except  the  said  mortgage  to  the 
said  James  Mitchell,  and  did  cause  and  procure  such  deed 
of  conveyance  to  be  prepared  ready  to  be  executed  by  him 
the  said  plaintiff,  which  he  the  said  plaintiff  would  then 
have  executed,  signed,  sealed  and  delivered  to  the  defen- 
dant if  he  the  defendant  had  not  then  dischai^d  and 
acquitted  the  plaintiff  from  so  doing — of  all  which  the 
defendant  then  had  notice ;  and  although  plaintiff  hath  at 
all  times  performed  all  things  on  his  part  to  be  performed 
by  the  said  agreement,  yet  the  defendant  did  not  then  nor 
would  ever  accept  or  receive  of  and  from  the  plaintiff  such 
good  and  sufficient  deed  of  conveyance,  or  bill  of  sale  of 
the  said  schooner,  or  any  conveyance  thereof  whatever,  but 
hath  hitherto  neglected  and  refused  so  to  do:  by  means 
whereof  the  plaintiff  hath  wholly  lost  the  said  schooner  or 
vessel  and  the  gains  and  profits  which  would  have  accrued 
to  the  plaintiff  from  the  use  thereof;  and  the  said  schooner 
or  vessel  hath  been  out  of  the  possession  of  the  plaintiff  and 
hath  become,  by  the  means  aforesaid,  wholly  lost  to  the 
plaintiff;  and  the  plaintiff  hath,  by  the  means  aforesaid, 
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been  deprived  of  the  whole  price  and  value  thereof,  and  of 
the  interest  thereon  from  the  time  of  the  making  of  the  said 
agreement,  and  hath  been  otherwise  injured  and  damnified ; 
and  the  said  plaintiff  hath  also  been  forced  and  obliged  to 
pay  and  become  liable  to  pay  a  large  sum  of  money, 
amounting  in  the  whole  to  the  sum  of  25/.,  fot  the  drawing 
and  preparing  the  said  deed  of  conveyance  or  bill  of  sale, 
and  for  attendances  and  other  services  rendered  to  the 
plaintiff  in  and  about  the  premises  aforesaid. 

2nd  count — Defendant  indebted  to  plaintiff  in  the  sum 
of  1000/.  for  the  price  of  a  schooner,  together  with  the 
apparel,  tackle  and  furniture  thereto  belonging,  sold  and 
delivered  by  plaintiff  to  defendant  at  his  request,  and  for 
work  and  labor  and  materials  provided  by  plaintiff  for 
defendant  at  his  request,  and  for  meat,  drink,  washing, 
lodging,  goods,  chattels  and  other  necessaries  found  and 
provided  by  the  plaintiff  for  defendant  and  divers  others  at 
the  request  of  the  defendant,  and  for  money  paid  to  defen- 
dant's use,goods  sold  and  delivered  by  plaintiff  to  defendant, 
money  had  and  received,  wages  due  plaintiff  as  a  mariner 
on  board  of  defendant's  vessel  and  on  an  account  stated 
between  plaintiff  and  defendant ;  and  thereupon  the  defen- 
dant, in  consideration  of  the  premises,  promised  the  plaintiff 
to  pay  him  the  said  last  mentioned  sum  of  money,  yet  the 
defendant  hath  not  paid  the  same,  to  the  plaintiff^s  damage 
of  1000/. 

1st  plea,  filed  SOth  September  1851 — Non-assumpsit. 

2nd  plea,  to  the  2nd  count — Payment  before  action 
brought. 

Srd  plea,  filed  22nd  April  1852,  to  the  1st  countr-That 
he,  the  defendant,  being  the  buyer  of  the  said  vessel, 
apparel,  tackle,  furniture,  boats,  oars  and  appurtenances 
mentioned  in  the  said  1st  count,  did  not  actually  receive 
the  same  or  any  part  thereof,  nor  was  any  note  or  memo- 
randum in  writing  of  the  said  bargain  made  and  signed  by 
the  defendant,  being  the  party  to  be  charged  by  said  con- 
tract, or  by  his  agent  thereunto  lawfully  authorized :  and 
this  defendant  is  ready  to  verify,  &c. 

Replication,  to  the  Srd  plea— That  the  defendant  did 
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actually  receive  the  said  vessel,  apparel,  tackle,  famiture, 
boats,  oars  and  appurtenaDces  thereto  belonging:  conclu- 
ding to  the  country.    Issue  thereon. 

On  the  trial,  before  the  Chief  Justice,  at  the  last  assizes 
in  Toronto,  the  plaintiff  proved  bis  case  by  his  own  testi- 
mony, corroborated  by  that  of  Mr.  Dempsey,  his  attorney, 
and  in  some  particulars  by  the  testimony  of  Mr.  Fiskin, 
one  of  the  partners  in  the  firm  of  Ross,  Mitchell  &  Co.  The 
plaintiff  swore,  that  at  the  time  of  the  sale  of  the  schooner 
William  Henry  Boulton  to  the  defendant — ^August  1850 — 
he  was  the  registered  owner,  and  he  produced  the  custom 
house  certificate  in  support  of  his  statement.  He  stated, 
that  he  t^ntracted  at  Wallaceburgh  to  sell  the  schooner  to 
the  defendant — the  schooner  being  then  theie ;  the  price, 
5001.  for  the  vessel  and  all  that  belonged  to  her,  to  be  paid 
by  three  equal  instalments,  in  six,  fifteen  and  twenty-three 
months ;  the  first  payment  to  be  made  on  the  SSnd  Februaiy 
1851,  with  the  interest :  that  there  was  a  mortgage  to  Ross, 
Mitchell  &  Co.  mentioned  on  the  certificate  of  legistiy — 
622.  IO9. — which  defendant  was  at  lil^rty  to  pay,  and  to 
deduct  from  the  amount  of  5002. :  that  the  defendant  came 
to  Toronto,  and  went  with  him  to  Ross,  Mitchell  &  Co., 
and  said  he  would  pay  the  622.  IO9. ;  that  he  had  bought 
the  vessel,  and  was  to  deduct  it  from  the  price :  that  defen- 
dant was  to  give  a  mortgage  to  plaintiff  on  the  vessel  to 
secure  the  price,  and  was  to  insure  and  assign  the  policy 
to  the  plaintiff.  Plaintiff  stated  further,  that  he  went  with 
the  schooner  to  Kingston  with  staves  of  defendant's :  that 
the  defendant  considered  the  vessel  in  his  possession,  and 
that  he  was  not  to  pay  the  plaintiff  anything  for  her  bringing 
the  staves  down:  that  the  vessel  was  left  in  charge  of  the 
hands  to  be  brought  up  from  Kingston  to  Toronto,  plaintiff 
and  defendant  coming  up  together  in  a  steamer  to  get  the 
documents  made  out :  that  after  arriving  in  Toronto  defen- 
dant proceeded  homeward ;  and  that  plaintiff  did  not  see 
him  again  till  Jcmuary  following.  A  correspondence  with 
defendant  in  the  meantime  took  place,  and  several  of 
defendant's  letters  of  dates  prior  and  subsequent  to  January 
ware  put  in.    Plaintiff,  at  defendant's  request,  engaged  a 
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Captain  Black  to  take  up  the  vessel;  and  in  defendant's 
letter  of  9lh  January  to  plaintiff,  he  enquires  where  the 
vessel  was,  stating  that  he  had  not  heard  from  Captain 
Black  since  3rd  December :  that  on  the  Srd  December  he 
was  bound  from  Toronto  to  Port  Sarnia :  that  on  the  4th 
December  the  canal  broke,  so  that  he  must  be  on  Lake 
Ontario  at  somebody's  expense.  He  requests  plaintiff  to 
see  Captain  Black,  and  authorizes  him  to  receive  some 
money  which  Captain  B.  had  on  hand,  and  desires  the 
same  to  be  placed  to  bis  credit.  He  expresses  bis  desire 
that  plaintiff  would  make  a  settlement  with  Black  and  let 
him  come  home,  as  he  wants  to  make  arrangements  for  the 
next  season's  run ;  and  promises  plaintiff  next  spring,  as 
soon  as  the  schooner  can  be  got  up  to  Sombra,  to  load  her 
for  Garden  Island  with  staves,  and  give  the  plaintiff  the 
whole  proceeds  in  payment  on  the  boat,  both  cargo  and 
freight ;  the  other  payments  be  says  he  will  make  as  named 
in  the  writings,  without  any  trouble.  Plaintiff,  in  his  testi- 
mony, stated,  that  he  had  not  seen  the  vessel  since  spring 
1851 ;  that  he  has  not  possessed  her  since  he  left  her  at 
Kingston :  and  that  from  the  22nd  August,  when  he  made 
the  bargain  on  the  St.  Clair,  he  remained  on  board  the 
vessel,  employed  by  defendant.  On  cross-examination 
plaintiff  stated,  that  the  instalments  weie  to  be  paid  with 
interest ;  that  interest  from  the  purchase  was  to  be  paid  on 
each  note;  that  he  did  not* intend  to'deliver  the  vessel  to 
defendant  till  the  mortgage  was  seen,  and  till  the  defendant 
got  to  the  custom  house  at  Toronto  and  found  all  right :  that 
a  memorandum  in  pencil  was  made  at  Wallaceburgh,  not 
signed  or  intended  to  be,  as  they  conld  do  nothing  till  they 
got  to  Toronto;  nothing  was  paid  down  by  defendant. 
The  vessel,  he  says,  was  not  to  be  delivered  in  Kingston, 
but  in  Toronto:  while  at  Kingston  defendant  requested 
plaintiff  to  take  the  vessel  to  Portsmouth  and  have  her 
hauled  out  and  caulked,  which  the  plaintiff  did :  Black 
was  employed  by  defendant  to  take  charge  of  the  vessel 
when  she  returned  to  Toronto  from  Kingston.  And  plaintiff 
states  at  the  close  of  his  testimony,  that  he  gave  up  the 
vessel  to  the  defendant  on  his  honor  that  he  would  come  to 
Toronto  and  givethe  securities. 
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Mr.  Dempsey  proved  that  plaintiff  and  defendant  came 
to  him  and  gave  instructions  to  have  the  necessary  deeds 
and  papers  drawn  to  carry  oat  the  contract,  the  terms  of 
which  were  stated  to  him  and  taken  down  by  him  at  the 
time,  the  same  as  those  stated  in  the  declaration :  that  the 
papers  were  taken  to  Mr.  Leith,  for  his  opinion  on  them,  by 
defendant;  and  that  he  afterwards  declined  to  execute 
them,  but  gave  no  reason,  though  he  understood  that  defen- 
dant could  not  pay  and  wished  plaintiff  to  take  back  the 
vessel  without  paying  any  damages  for  plaintifTs  loss  of 
time  and  services,  &c. 

Mr.  Fiakin  proved,  that,  in  January  1851,  defendant  and 
plaintiff  came  to  him  to  enquire  about  the  mortgage  to 
Mitchell :  that  defendant  then  said  he  had  bought  the  vessel, 
and  would  pay  the  notes  for  which  the  mortgage  was  given 
as  they  became  due. 

No  witnesses  were  called  on  the  defence:  and  the 
learned  Chief  Justice,  in  his  charge  to  the  jury,  stated,  that 
he  thought  the  agreement  proved  as  laid,  and  a  cause  of 
action  proved  on  the  common  counts :  that  possession  was 
delivered ;  and  if  so,  then  the  plaintiff  was  entitled  to,  a 
verdict  on  all  the  issues.  Then,  as  to  damages,  that  no 
property  passed,  because  the  defendant  would  not  perfect 
the  transaction,  and  it  was  not  shewn  in  what  state  the 
vessel  then  was,  nor  where  she  was,  or  that  plaintifTs 
mortgage  debt  had  been  satisfied :  that  as  to  plaintifTs  right 
to  recover  the  5002.  though  the  title  had  not  passed — if  it 
was  defendant's  fault  that  he  had  not  a  title,  and  if  defen- 
dant had  taken  possession,  it  appeared  to  him  the  jury 
might  give  damages  to  the  amount  of  the  price,  in  which 
case  the  defendant  undoubtedly  would  have  a  right  to  claim 
the  vessel  and  to  insist  on  a  title  being  made :  that  if  the 
vessel  were  lost  plaintiff  surely  should  have  the  price,  and 
he  thought  he  could  then  recover  the  amount. 

Under  this  charge  and  upon  the  evidence,  the  jury  found 
for  the  plaintiff  and  613/.  Is.  6d.  damages. 

jReod,  for  defendant,  obtained  a  rule  to  shew  cause  why 
the  judgment  in  this  cause  should  not  be  arrested,  or  why 
the  verdict  obtained  in  this  cause  should  not  be  set  aside 
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and  a  new  trial  had  between  the  parties,  the  said  verdict 

being  contrary  to  law  and  evidence,  and  for  misdirection 

of  the  learned  Chief  Justice,  who  tried  the  cause,  or  why  a 

new  trial  should  not  be  had  on  grounds  disclosed  in 

affidavits  filed,  or  why  the  verdict  should  not  be  reduced 

to  nominal  damages  or  to  such  sum  as  the  court  may 
order. 

In  support  of  the  application,  defendant  filed  affidavits 
accounting  for  his  inability  to  be  present  at  the  trial  on 
account  of  illness  and  the  difficulty  of  getting  down  at  that 
season  of  the  year :  and  he  states,  that  he  is  informed  and 
believes  that  he  has  a  good  defence  on  the  merits,  and  will 
be  able  to  procure  the  testimony  of  Black,  the  person  who 
was  present  when  the  bargain  was  made,  at  the  next 
assizes,  should  a  new  trial  be  granted. 

Dalion  shewed  cause  and  filed  affidavits  against  a  new 
trial,  and  said,  as  to  the  ground  for  arrest  of  judgment,  that 
it  is  not  alleged  in  the  declaration  that  defendant  would  not 
accept  the  schooner,  but  alleged  that  he  refused  to  accept  a 
conveyance,  and  contended  that  defendant's  acceptance  of  a 
conveyance  was  essential  to  enable  him  to  give  the  security 
according  to  the  agreement — Lush.  v.  Russell,  4  Exch.  637 : 
and,  as  to  the  misdirection  complained  of,  that  the  Chief 
Justice  directed  that  defendant  had  accepted  and  taken 
possession  of  the  vessel ;  and  that  the  amount  of  damages 
was  composed  of  principal  and  interest.  Dempsey  con- 
tended, that  the  contract  was  clearly  proved,  and  the 
acceptance  by  defendant  was  in  part  performance ;  that 
defendant  has  the  vessel  and  cannot  complain  if  made  to 
pay  the  value. 

Read^  in  reply,  said — The  judgment  must  be  arrested,  but 
that  he  was  willing  a  non-suit  should  be  entered,  the  action 
having  been  brought  the  9th  March  1851,  when  there  was 
only  one  instalment  due,  and  the  plaintiflf  sued  for  the 
whole  value,  the  second  instalment  being  due  22nd  No- 
vember 1851,  and  the  last  instalment  22nd  May  1852. 
Defendant  was  to  give  negociable  promissory  notes,  a 
mortgage  on  the  vessel,  and  the  policy  of  insurance :  that 
there  was  nothing  to  shew  the  vessel  a  registered  vessel,  in 
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which  case  only  a  bill  of  sale  or  conveyance  necessaiy. 
Plaintiff  alleges  that  the  defendant  discharged  him  from 
giving  a  conveyance,  and  the  only  breach  assigned  is,  that 
the  defendant  would  not  accept  a  conveyance ;  the  defen- 
dant's title  might  be  good  by  delivery  only  and  acceptance 
by  defendant.  Plaintiff  alleges,  that,  from  particular  facts, 
he  has  been  deprived  of  his  vessel,  but  no  breach  of  the 
contract  stated  in  the  declaration  is  assigned,  no  averment 
of  the  non-payment  of  the  money  or  the  not  giving  the 
notes.— Hobart  198  and  238;  7  Price  660;  Bacon  v. 
Simpson,  3  Exch.  77 ;  6  Saund.  645.  Plaintiff  admits,  by 
his  replication,  that  there  was  no  contract  in  writing  within 
the  Statute  of  Frauds,  by  alleging  acceptance,  no  contract 
concluded  till  defendant  should  come  to  Toronto  to  see  if 
the  title  clear.  From  Wallaceburgh  till  they  got  to  Toronto 
the  possession  was  not  under  the  contract,  which  was  only 
to  be  completed  at  Toronto ;  that  the  Chief  Justice  misdi- 
rected the  jury  in  considering  such  possession  as  acceptance, 
no  acceptance  shewn,  prior  to  action  brought,  to  satisfy  the 
Statute  of  Frauds.— Bell  v.  Bament,  9  M.  &  W.  40 ;  3  Tyr. 
26 ;  Tempest  v.  Fitzgerald,  3  B.  &  Al.  680 ;  Howe  v. 
Palmer,  ib.  321;  Farina  v.  Home,  16  M.  &  W.  122; 
Saunders  v.  Top'p,  4  Ex.  389.  As  to  measure  of  damages, 
misdirection,  the  title  in  plaintiff  being  a  registered  title 
and  not  transferred,  the  measure  of  damages  should  be 
what  plaintiff  has  lost  by  defendant  not  completing  his 
bargain. — Laira  v.  Pim,  7  M.  &  W.  474;  Phillpotts  v. 
Evans,  5  M.  &  W.  475 ;  Boorman  v.  Nash,  9  B.  &  C.  146; 
Mussen  v.  Price,  4  E.  147 ;  Shaw  v.  Holland,  15  M.  &  W. 
136 ;  6  U.  C.  Q.  B.  R.  587;  16  L.  J.  C.  P.  147 ;  Hunter  v. 
Parker,  7  M.  &  W.  323 ;  2  Y.  &  J.  278 ;  2  Hare,  140. 

McLean,  J. — ^This  case  depends  chiefly  upon  the  issue 
raised  by  the  defendant's  3rd  plea  to  the  1st  count,  which 
is  whether  the  defendant,  being  the  buyer  of  the  vessel  &c., 
did  actually  receive  the  same  or  not.  On  that  part  of  the 
plea  which  alleges  that  no  note  or  memorandum  in  writing 
of  the  bargain  was  made  and  signed  by  the  defendant,  being 
the  party  to  be  charged  by  the  said  contract,  or  by  his  agent 
thereunto  lawfully  authorized,  no  issue  is  taken,  and  it  must 
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be  taken  as  admitted  that  no  such  note  in  writing  was 
made. 

By  the  J7th  section  of  the  Statute  of  Ffands  (29  Car.  II., 
eh.  3),  no  contract  for  the  sale  of  any  goods,  wares  or  mer- 
chandize for  the  price  of  ten  pounds  or  upwards  shall  be 
good,  except  the  buyer  shall  accept  part  of  the  goods  so 
sold  and  actually  receive  the  same,  or  give  something  in 
earnest  or  in  part  payment,  or  that  some  note  or  memo> 
randum  in  writing  be  made  and  signed  by  the  party  to  be 
charged  or  his  agent.  Unless,  then,  the  defendant  has 
actually  received  the  vessel  &c.  under  the  contract,  this 
action  cannot  be  maintained. 

The  jury  have  found,  upon  the  evidence,  that  the  defen- 
dant did  actually  receive  the  vessel  and  her  appurtenances 
as  the  plaintiff  has  alleged,  and  it  appears  to  me  that  they 
were  warranted  in  so  finding.    The  contract  for  the  sale  of 
the  vessel  was  entered  into  at  Wallaceburgh  in  the  town* 
ship  of  Sombra ;  the  terms  of  payment  and  the  securities  to 
be  given  were  all  then  agreed  upon,  and  the  vessel  was 
then  taken  possession  of  by  the  defendant,  who  sent  her 
loaded  with  staves  to  Kingston  in  charge  of  the  plaintiff,  to 
whom  wages  were  paid  for  his  services  on  that  voyage  as 
master.     After  her  arrival  at  Kingston,  plaintiff  bad  her 
hauled  up  and  caulked,  and  paid  the  expense  of  her  repairs 
at  that  time.    A  person  of  the  name  of  Black  was  put  in 
charge  of  her  by  the  defendant  to  bring  her  up  to  Toronto, 
the  defendant  and  plaintiff  coming  up  by  steamboat  for  the 
purpose  of  completing  the  transfer  and  the  securities.    In- 
structions were  given  to  draw  out  these  instruments,  and 
the  drafts  prepared  of  them  were  taken  by  the  defendant  to 
his  counsel  for  his  inspection ;  the  vessel  proceeded  from 
Toronto  under  the  charge  of  the  master  appointed  by  the 
defendant,  intending  to  make  her  voyage  back  to  the  defen- 
dant's place  at  Wallaceburgh,  but  in  consequence  of  a  break 
in  the  Welland  Canal  was  unable  to  get  up  during  the 
autumn.    The  defendant  left  Toronto  without  assigning 
any  reason  for  not  awaiting  the  completion  of  the  title  and 
the  giving  of  the  securities,  and  after  reaching  his  own 
residence  writes  to  plaintiff  requesting  him  to  ascertain 
S  T  VOL.  n. 
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where  Captain  Black  and  tbe  vessel  wete,  desiring  irfaintf 
to  receive  from  Captain  Black  some  money  which  he  htd, 
and  requesting  him  on  receipt  of  it  to  place  the  amoant  to 
his  credit.  He  farther  stated,  that  he  would  be  unable  lo 
pay  the  amount  of  the  first  instalment  at  the  time  stipulated, 
but  that  in  the  following  spring  he  would  send  down  a  load 
of  staves  to  Garden  Island,  and  that  plaintiff  should  have 
the  proceeds  of  the  lumber  and  of  the  freight ;  after  wfaiefa 
be  would  have  ne  difficulty  in  meeting  the  other  payments 
as  they  became  due.  The  letters  of  defendant  contain  an 
express  recognition  of  the  terms  of  sale,  so  far  as  the  pay*- 
ment  of  tbe  instalment  was  concerned ;  and  if  there  were 
any  doubt  as  to  the  vessel  having  been  received  by  the 
defendant  under  the  contract  prior  to  her  leaving  Tbionto 
on  her  return  voyage  to  the  westward,  there  cannot  be  a 
shadow  of  doubt  that  from  that  time  at  all  events  he  ac- 
cepted and  actually  received  her  and  treated  her  as  Ms 
own.  This  he  could  only  have  done  under  his  contmct; 
and  had  he  chosen  to  fulfil  his  contract  instead  of  repudia- 
ting it,  as  he  is  now  anxious  to  do,  he  was  in  a  position  to 
compel  the  plaintiff  to  execute  it  on  his  part— there  being, 
in  fact,  a  part  performance.  But  the  fact  of  his  using  the 
vessel  as  his  own  in  bringing  down  a  cargo  for  himself 
immediately  after  the  contract,  and  paying  the  plaintiff 
Wages  for  navigating  her,  establishes,  I  think,  a  delivery  to 
and  an  acceptance  by  the  defendant  quite  sufficient  under 
the  Statute  of  Frauds.— Chaplin  v.  Rogers,  1  E.  192 ;  El- 
more V.  Stone,  1  Taunt,  4d8.  Upon  this  evidence  the  learned 
Chief  Justice  considered  the  plaintiff  entitled  to  recover  tm 
the  comnK>n  counts ;  and  if  so,  then  the  objections  raised 
as  to  the  variance  between  the  proof  and  the  contract  stated 
in  the  Ist  count,  in  reference  to  the  payment  ot  interest, 
which  variance  might  have  been  amended  if  necessary  at 
Niti  PriuSj  ts  of  little  moment.  There  was  undoubtedly 
soime  evidence  to  support  the  2nd  count  of  the  declaration, 
as  for  goods  sold  and  delivered  (the  boats  and  other  appar^ 
tenances  not  requiring  any  transfer  in  writing),  and  for 
work  and  labor  to  a  small  amouilt;  and  the  charge  oonld 
not  be  recovered  under  these  heads  for  the  expense  of -pre- 
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puring  ih^  cQfivpyanc^  find  securitiea.    Tbe  defendant  con- 
t^ndf,  that  a  transfer  of  tbe  vessel  could  only  be  l^gal  if 
made  by  bill  of  sale  or  other  instrument  in  writing  contain- 
ing a  recital  of  the  certificate  of  ownership  of  the  vessel,  or 
tl^e  principal  contents  thereof;  and  that,  there  being  no  such 
Ifmisfer,  the  vessel  still  continues  the  property  of  plaintiff; 
auQid  therefore  that  he  can  only  recover  the  damage  ocqa- 
«oaed  to  him  by  the  defendant's  repudiation  of  the  contract. 
Under  the  }3th  section  of  8th  Vic,  ch.  5,  no  transfer  is  valid 
or  effectaal  for  any  purpose  whatever  unless  made  by  bill 
of  sale  or  other  instrument  in  writing,  containing,  ^n  all 
cases  of  prior  registry  when  certificate  of  ownership  has 
been  given,  a  recital  of  such  certificate  of  ownership  or  the 
principal  contents  thereof.    It  is  not  pretended,  in  this  case, 
that  there  has  been  such  a  transfer  as  the  statute  contem- 
plates for  the  effectual  assignment  of  the  property ;  but  it 
doea  not  rest  with  the  defendant  to  set  up  as  a  defence  his 
own  breach  of  contact  in  refusing  tp  accept  such  a  transfer. 
The  plaintiff  has  delivered  his  vessel  to  the  defendant,  who 
has  converted  her  to  his  own  use  ;  and  it  is  not  very  satis- 
/actorily  shewn  where  or  in  what  state  she  now  is,  or  that 
the  plaintiff  could  now  recovej  her  even  if  he  chose,  after  a 
lapse  of  twp  years,  to  take  her  back  again.    It  is  not  the 
pliuntiff's  fault  the  transfer  was  not  made,  and  the  defen- 
dant cannot  avail  himself  of  his  own  wrong  to  avoid  thp 
paymetnt  of  the  purchase  money  of  the  vessel  q(  which  he 
has  bad  the  benefit    Though  the  title  of  a  ship  or  vessel 
can  only  be  legally  transferred  by  bill  of  sale  or  some  other 
instrument  in  writing,  it  does  not  necessarily  follow  that 
tbe  ^e  of  a  vessel  must  be  viewed  in  the  same  light  or 
subject  to  the  same  incidents  as  tbe  sale  of  lands.    A 
vessel  may  be  assigned  by  an  instrument  in  writing;  the 
statute  does  not  require  it  to  be  undej  ^al.    Landed  pro- 
jierty  can  .only  be  conveyed  by  deed  or  devise:  to  consti- 
tute a  valid  deed  there  must  be  a  delivery,  and  there  can 
.be  no  effectual  delivery  unless  there  is  an  acceptance ;  so 
that  a  {)arty  let  into  possession  under  an  agreement  to  pur- 
chase lands  may  refuse  to  accept  of  a  deed;  and,  unless  the 
agreement  has  been  in  writing  and  signed  by  him,  he  could 
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not  be  subject  to  any  action  at  law  for  the  breach  of  it  An 
agreement  for  the  sale  of  a  vessel — ^a  mere  chattel — is  not 
required  to  be  in  writing ;  but,  in  order  ^4o  facilitate  trans- 
fers of  the  same,  and  to  prevent  the  fraudulent  assignment 
of  any  property  in  such  vessel,"  the  actual  transfer  must  be 
in  writing,  and  must  refer  to  the  certificate  of  ownership 
previously  granted  by  the  collector  of  customs  at  the  port 
to  which  the  vessel  belongs.  The  transfer  of  vessels  must 
be  greatly  facilitated  by  the  provisions  of  the  statute^ 
because  the  owner  is  always  provided  with  his  proof  of 
title  to  exhibit  to  any  intending  purchaser;  and  frauds  must 
necessarily  be  prevented  in  the  disposal  of  that  description 
of  property  which,  to  be  of  any  value,  must  frequently  be 
engaged  in  long  and  distant  voyages,  out  of  the  actual  con- 
trol  of  the  owners. 

There  is  a  manifest  reason  why  sales  of  land  and  sales  of 
ships  or  vessels  should  stand  on  a  totally  different  footing. 
In  the  one  cafe  the  property  cannot  be  destroyed  or  removed 
so  that  the  owner  cannot  recover  it ;  in  the  other  the  pro- 
perty is  of  a  perishable  nature,  peculiarly  liable  to  accidents, 
and  removeable  with  little  difficulty  beyond  the  owner's 
reach.  In  the  latter  case  there  seems  to  be  no  good  reason 
for  requiring  an  agreement  of  sale  to  be  in  writing,  though 
there  are  very  sufficient  reasons  for  requiring  actual  transfers 
to  be  in  writing  and  to  be  registered.  The  plaintiff  has  a 
right  to  affirm  the  contract  entered  into,  under  which  he  has 
given  up  his  vessel  to  the  defendant;  and  it  cannot  rest 
with  the  defendant,  under  the  circumstances  of  this  case,  to 
say  that  the  contract  shall  not  be  carried  out 

After  the  repudiation  of  the  contract  by  the  defendant,  the 
plaintiff  might  probably  recover  the  value  of  his  vessel  in  an 
action  of  trover,  but  he  is  not,  in  my  opinion,  driven  to  that 
aetion  as  his  only  remedy ;  the  contract  is  still  in  force,  and 
the  plaintiff  has  a  right  to  recover  any  damage  fairly  result- 
ing from  a  breach  of  it  The  breach  assigned  is,  that  tbe 
defendant  would  not  accept  of  a  conveyance  of  the  vessel 
by  bill  of  sale  or  otherwise,  and  damage  is  alleged  to  have 
thereby  arisen  to  the  plaintiff  by  the  total  loss  of  his  vessel 
and  the  gains  which  he  would  have  derived  from  the  use  of 
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her,  and  by  the  expense  incurred  in  preparing  for  execution 
the  bill  of  sale.  Under  this  breach,  the  plaintiff  is  undoubt- 
edly entitled  to  recover  some  damage.  He  has  proved  an 
injury  actually  sustained,  and  it  rested  with  the  jury  to  find 
the  amount.  They  have  found  the  full  value  of  the  vessel, 
together  with  interest,  and  the  specific  damage  incurred  in 
preparing  the  transfers ;  and  the  verdict  could  only  be  set 
aside  for  excessive  damages  :  and,  though  it  may  be  said 
that  the  loss  of  the  vessel  to  the  plaintiff  did  not  necessarily 
result  from  the  defendant's  refusal  to  take  a  conveyance,  yet 
I  think  we  ought  not  on  that  account  to  disturb  the  verdict, 
when  we  see  that  justice  is  with  the  plaintiff,  and  that  he 
would  undoubtedly  be  entitled  to  recover  in  another  form  of 
action. 
SuLLfVAN,  J.,  concurred. 

Rule  discharged,  with  costs. 


Gaskin  v.  CALviif  &  Cook. 

St.  Lawrence  tug  boatt — Dttay^—IAabQ^  ofotmert  Uurefor, 

JhdaTOtwn :  That  defendants  were  owners  of  a  line  of  tog  boats  on  the  river 
St  Laurence  and  St  Lawrence  canals ;  and  that  they  receiyed  a  schooner 
of  plaintiff's  to  be  towed  from  Laohine  to  Kingston  for  reasonable  reward, 
fto.,  and  undertook  to  nse  dne  and  reasonable  diligence  and  dispatch  in  tow- 
ing said  schooner.  Breach — ^want  of  diligence  and  unreasonable  delay,  &o., 
whereby,  &o. 

PJflM— 1.  Non-assmnpsenmt  2.  That  they  did  use  dne  diligence  and 
dispatch,  &o. 

ibcte-— Defendants  had  entered  into  a  oontract  with  gorenunent  to  tow 
vessels  on  the  river  St  Lawrence.  A  publio  notice,  signed  by  the  secretary 
of  tiie  Board  of  Works  and  containing  regulations  ibr  towing,  &c.,  also 
signed  by  defendants,  appeared  in  a  public  newspaper  at  Kingston.  One  of 
the  defendants,  when  examined  as  a  witness,  proved  the  contract  with  the 
government  Plaintiff's  schooner  was  taken  m  tow  at  LacMne  by  one  of 
the  line,  and  through  the  tow  boat  was  several  times  delayed  and  detained 
before  reaching  the  place  of  destination. 

Bild,  that  the  contract  with  the  government  was  sufficiently  proved:  that  the 
line  of  tow  boats  having  been  established  according  to  the  printed  notices, 
such  notices  import  the  basis  on  which  future  constructive  or  implied 
i^preements  with  mdividual  ship  owners  are  to  be  rested :  that  the  plaint^s' 
vessel,  with  a  fixed  and  known  destination,  having  been  taken  in  tow  by  a 
tug  of  defendants,  the  inference  must  be  that  she  was  to  be  towed  through 
to  her  place  of  destination  with  due  and  reasonable  diligence,  according  to 
the  provisions  contiuned  in  the  public  notice ;  and  that,  without  a  special 
agreement  on  the  subject,  she  should  not  be  dropped  or  deserted  at  the 
pleasure  of  the  owner  of  the  tug. 

The  declaration  in  this  case  (21st  April  1852)  stated 
that  the  defendants  before,  &c.,  were  owners  of  a  line  of 
tug  boats,  used  by  them  for  tugging  and  towing  schooners, 
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ke.j  in  the  liTer  St  Lawienee  mad  the  St.  Lavmnee  etnal*, 
to  wit,  from  Laebine  to  Kiagstoe,  and  fiora  KiogstoD  to 
Lacbine,  for  hire  and  rewaid ;  and  that  the  plaintiff  owned 
a  eehooner  ealled  ^  Biilain;''  lying  at  Lachiae  and  bonnd 
thence  to  Kingston ;  and  theieapon  the  plaintiff,  to  vit,  en 
the  let  of  November  1851,  at  defendants'  leqoest,  placed 
his  said  schooner  in  and  sabjeet  to  the  defendants'  eoatfoi^ 
in  tng  or  tow  of  one  of  their  said  tug  boats,  and  the  defenr 
dants  received  the  same  in  tow  thereof,  to  be  by  them  with 
all  reasonable  dispatch  and  diligence  tagged  and  towed 
fimn  Lachine  aforesaid  by  the  said  river  St  Lawrence  and 
6t.  Lawrence  canals  to  Kingston  aforesaid,  for  reasonable 
reward  in  that  behalf  to  be  paid  by  the  plaintiff  to  the 
defendants ;  and  they  then  received  the  said  vessel  in  tow 
for  the  purpose  aforesaid ;  and  in  consideration  ol  the 
premises,  and  of  the  reward  in  that  behalf  to  be  paid  by 
plaintiff  to  them,  the  dtfendants  promised  the  plaintiff  to  use 
due  and  reasonable  diligence  and  dispatch  in  towing  the 
said  schooner  from  Lachine  to  Kingston  aforesaid,  and  to 
proceed  with  and  tow  her  to  Kingston  aforesaid  within  a 
reasonable  time ;  and  the  plaintiff  averred  that  although, 
&c.,  yet  defendants,  not  regarding,  &c.,  did  not  use  due  and 
reasonable  diligence  and  dispatch  in  towing  the  plaintiff's 
said  schooner  from  Lachine  to  Kingston  aforesaid,  and  did 
not  within  a   reasonable    time  proceed  therewith    from 
Ladiine  to  Kingston  aforesaid;  but  on  the  contrary,  the 
said  schooner  was  unnecessarily  detained  on  the  occasion 
aforesaid  for  an  unreasonable  time,  to  wit,  fifteen  days, 
more  than  necessary,  whereby  plaintiff  lost  the  use  of  his 
said  vessel  during  that  lime,  and  was  put  to  great  expense 
in  maintaining  the  crew,  &c.;  and  a  portion  of  the  cargo, 
to  wit,  900  boxes,  &c.,  of  raisins  and  sugar,  of  the  plaintiff 
being  of  a  perishable  nature,  were  by  means  of  the  premises 
greatly  injured  and  lessened  in  value,  to  wit,  502.,  &c. 

Piute — 1st  Xhat  the  defendants  did  not,  nor  did  either  of 
them,|)roinM«  modo  dformoj  &c.,  and  issue. 

2nd.  That  the  defendants  did  use  due  diligence  and  dis- 
patch in  towing  plaintiff's  schooner  from  Lachine  to  Kiog- 
slon,  Ac,  and  issue.    • 

The  case  was  tried  before  Mr.  Jnatioe  Bums  at  the  last 
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Kingston  assizes.    It  appeared  in  evideace  tbal  in  the 
nevrspaper  called  the  Daily  British  Whig,  published  at 
Kingston,  and  dated  the  16th  of  May  1851,  there  appeared 
a  public  notice  dated  Department  of  Public  Worics,  S9th 
March  1851,  signed  by  order,  Thomas  A.  Begly,  secretary : 
that  a  contract  had  been  made  by  that  department  with 
Messrs.  Calvin  fc  Cook  (defendants),  who  were  therely 
bound  to  have  fully  prepared  and  well  equipped  at  least 
four  steam  vessels  for  the  purpose  of  towing  vessels  during 
the  season  up  and  down  between  Kingston  and  Lachine 
from  the  1st  of  April  (or  from  the  opening  of  the  river}  until 
the  first  of  December  (then)  next    The  vessels  for  towii^ 
between  Dickenson's  Landing  and  Prescott  to  be  of  at  least 
sixty  horse  power,  and  those  on  the  other  portions  of  the 
route  to  be  of  not  less  than  forty-five  horse  power;  and  in 
case  of  any  accident  occurring  to  any  of  them,  their  places 
to  be  immediately  supplied  with  others  equally  suitable  : 
that  a  tug  boat  would  be  di^atchedon  the  downward  trips 
from  Kingston  and  from  Cornwall  every  Monday,  Wednes- 
day and  Friday,  and  on  the  upward  trips  from  Lachine 
and  from  Dickenson's  Landing  eveiy  Tuesday,  Thursday 
and  Saturday,  during  the  season.    The  tow  of  vessels 
taken  on  these  days  would  be  brought  throi^h  direct,  and 
without  .ai^  unnecessary  delay  whatever.    All  vessels  to 
be  taken  in  their  turn  except  lake  craft,  which  should  have 
the  preference  :  that  the  charges  for  towing  per  mile  would 
be  according  to  the  rates  in  the  table  annexed,  with  refer- 
ence for  information  to  the  Department  of  Public  Works, 
Toronto.    Then  followed  a  table  of  rates  for  towage  per 
mile  for  each  vessel  upwards,  varying  according  to  their 
draught  of  water  from  two  to  nine  feet,  and  breadth  of 
beam  from  twelve  to  twenty-six  feet,  which  rates  should  be 
charged  according  to  the  following  distances,  viz.: 
"  From  Lachine  to  lower  entrance^  Beauharnois  canal  •  •    19  miles. 

"  Length  of  the  fieaabamois  canal 12 

**  From  upper  entrance  thereof  to  Gom\va)l 40 

<<  LeDg;th  of  Cornwall  canal 12 

"  From  Dickenson's  Landing  to  Prescott 41 

<'  From  Prescott  to  Kingston S7 

•*  Total 191  miles. 

«  Towage  downwards  not  to  exceed  one-third  of  the  above  rates.'' 
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At  the  bottom  was  added — 

**  Vessels  availing  themselves  of  the  tug  line  from  Kingston  to 
Prescott  downward  will  be'  towed  from  Prescott  to  Kington  or 
upward  at  one-third  the  tariff,  or  same  rate  upwards  and  down- 
wards.   (Signed,)  Calvin  Sc  Cook.'^ 

Also  a  printed  hand-bill  headed,  ^^  Towage  on  the  river 
St,  Lawrence,"  dated  ^^  Department  of  Public  Worics,  Ist 
Aprii  1861,"  signed  "  By  order.  Thos.  A.  Begly,  secretary." 
It  declared  that  in  order  that  there  might  be  no  mismnder- 
standing  respecting  the  precedence  which  lake  craft  were 
to  have  over  barges,  &c.,  in  all  cases  the  tow  taken  on  at 
the  ends  of  the  line  were  to  be  carried  through,  whether 
vessels  or  barges.  If  on  the  route  a  lake  craft  should  be 
met  with  at  one  of  the  way  stations  waiting  to  be  towed, 
no  part  of  the  tow  previously  taken  on  was  to  be  cast  off  to 
take  in  such  lake  craft,  but  it  should  be  so  arranged  that 
that  lake  craft  should  be  taken  on  the  next  turn.  In  case 
of  a  tug  taking  on  a  full  tow  at  Lachine — say  part  schooners, 
part  barges — as  they  could  not  all  be  brought  together  from 
Dickenson's  Landing  to  Kingston,  the  schooners  were  first 
to  be  brought  up  to  Prescott  and  left  there  while  the  tug 
went  back  to  bring  up  the  remainder  of  the  tow  left  at 
Dickenson's  Landing,  and  then  all  were  to  be  brought  on 
together  to  Kingston,  unless  it  should  be  desired  to  sail 
the  schooners  up.  The  hour  for  starting  to  be  six  o'clock 
A.M.,  when  the  tow  would  be  taken  on  of  vessels  in  readi- 
ness, but  not  to  be  detained  waiting  for  others,  unless  those 
moving  through  the  canals,  or  getting  up  to  their  berths. 
In  all  cases  the  masters  of  the  vessels  must  have  on  hand 
the  means  wherewith  to  pay  the  towage,  otherwise  such 
vessels  are  not  to  be  taken  in  tow  without  the  previous 
consent  of,  or  arrangement  with,  Messrs.  Calvin  &  Cook. 

It  further  appeared  that  the  defendants  had  at  times  three, 
and  at  others  four  steam  tug  boats  between  Lachine  and 
Kingston  during  the  season  of  1851 :  one  from  Lachine  to 
Beauhamois,  one  from  Beauharnois  to  Cornwall,  and  two 
from  Dickenson's  Landing  to  Kingston :  that  the  steamer 
CJd^fiain  had  towed  between  Lachine  and  Cornwall,  but 
in  the  end  of  October  had  broken  her  shaft,  and  it  took 
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thirteen  days  to  repair  it,  and  that  this  accident  deranged 
the  line :  that  the  plaintiff's  vessel  called  the  BrUaih,  a 
schoooer,  left  Halifax,  Nova  Scotia,  with  a  cargo  of  sugar 
and  raisins  belonging  to  the  plaintiffs  on  the  14th  of  October, « 
arrived  at  Quebec  on  the  27th  or  28th  of  October,  and 
reached  Montreal  on  Saturday  the   1st  of  November  :  that 
while  at  Quebec  the  plaintiff  spoke  to  the  agent  of  the 
defendants  there,  and  to  the  captain  of  the  steamer  Traveller^ 
which  was  a  tow-boat  of  the  defendants,  and  then  at  that^ 
port,  but  no  bargain  was  made.     On  reaching  Montreal  the 
master  of  the  plaintiff's  vessel  applied  to  the  defendants' 
agent  there,  who  informed  him  of  the  accident  to  the  Chief- 
tain, and  said  there  was  no  boat  to  tow:  that  the  plaintiff's 
vessel  was  oh  the  same  day  taken  to  Lachine :   that  the 
schooner  Sophia  was  already  there  and  entitled  to  prece- 
dence, but  there  was  no  tow-boat  there:  that  two  other 
schooners,  named  Shikeluna  and  Sophia,  came  up  after  the 
plaintiff's.     All  but  the  plaintiffs  agreed  to  be  towed  by  a 
steamer  not  the  defendants'  to  the  Beaubamois  canal,  but  one 
had  grounded  at  the  mouth  of  the  Lachine  canal :  the  other 
two  schooners  went  on.   That  on  Monday  the  3rd,  the  defen- 
dants' tug-steamer  Charlevoix  arrived  down,  and  the  plain- 
tiff's master  immediately  applied  to  him  to  be  towed  up.  He 
said  the  wind  was  too  high,  and  when  it  moderated  he  would 
take  both  .vessels,  and  he  refused  to  tow  plaintiff's  singly, 
though  requested  by  the  master :  that  they  remained  at  La- 
chine till  the  6th  of  November,  although  oneat  a  time  might 
have  been  easily  towed  up  on  the  Srd  or  4th  :  that  on  the  6th 
the  Charlevoix  towed  the  plaintiff's  vessel  and  the  Shike- 
luna,  that  had  been  grounded,  to  the  canal,  where  the  others 
were  overtaken,  and  that  she  also  towed  them  from  thence 
to  Cornwall,  where  they  arrived  on  the  7th  of  November, 
and  the   tug-boat  returned  to   Lachine.     The   plaintiff's 
vessel  was  then  worked  through  the  Cornwall  canal  to 
Dickenson's  Landing,  but  no  tow-boat  met  her  there  :  that 
the  defendants'  tow-boat,  the  steamer  William  the  Fourth, 
arrived  there  the  next  day.    At  that  time  the  other  schooners, 
the  Sophia  and  the  Shikeluna,  were  ahead  of  the  plaintiff's, 
but  the  plaintiff's  master  told  the  master  of  the  steamer 

3  V  TOL.  II. 
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that  he  was  entitled  to  prefereDce ;  but  he  said  he  must 
take  the  first  vessels,  and  took  the  other  two,  leaving  the 
plaintiff's  behind  :  that  while  there  the  Charlevoix  came  up 
•with  two  vessels  in  tow  and  took  them  to  Kingston  :  that 
on  the  11th  of  November  (being  the  end  of  the  fburth  day) 
the  WiUiam  the  Fourth  came  and  towed  the  plaintiff's 
vessel  to  Prescott,  and  left  her  there — the  steamer  returning 
to  the  landing  to  tow  a  dredge  belonging  to  government : 
that  on  the  next  day  the  plaintiff's  vessel  set  sail  up  the 
river,  bat  got  on  the  rocks  and  was  detained  nearly  two 
days,  when  she  was  got  off,  after  which  the  WiUtam  the 
Fourth  came  and  towed  her  to  Kingston.  In  the  meantime 
the  Sophia  had  been  up  to  the  head  of  the  lake  and  returned 
with  a  cargo  to  Kingston:  that  the  usual  time  between 
Lachine  and  Kingston  was  four  days  not  travelling  by 
night,  or  two  days  of  twenty-four  hours :  that  the  steamers 
did  not,  but  horses  did,  tow  vessels  through  the  canals : 
that  it  was  customary  for  the  defendants  to  keep  accounts 
with  the  plaintiff  for  towage — ^there  being  accounts  between 
them,  and  the  defendants  were  in  plaintiff's  debt  on  account 
of  staves ;  but  the  master  of  the  plaintiff's  vessel  paid  the 
master  of  the  WiUiam  the  Fourth  11.  lOa.  for  so  towing  her, 
being  requested  of  him  by  the  master,  who  said  he  was 
in  want  of  money:  no  money  was  demanded  by  the  master 
of  the  Charlevoix.  There  was  much  other  evidence  given 
to  shew  the  want  of  tow-boats,  the  delay  of  the  plaintiff's 
vessel,  and  th^  alleged  negligedte ;  also  to  shew  the 
injury  which  the  cargo  had  sustained  thereby,  being  perish- 
able, and  the  plaintiff's  loss  upon  the  sale  thereof. 

A  nonsuit  was  moved  on  the  grounds — 

1st.  That  the  contract  with  the  government  referred  to  in 
the  printed  notice  ought  to  have  been,  but  was  not  produced 
and  proved. 

2nd  ly .  That  no  contract  with  the  plaintiff  was  proved :  that 
if  the  published  notice  proved  anything  it  was  an  obliga. 
tion  to  the  government  and  not  to  the  public  or  to  the  plaintiff 
on  the  defendants'  part ;  and  that  no  specific  contract  was 
proved. 

Srdly.  That  if  any  contract  was  proved,  it  was  not  such  as 
was  declared  on — i.  e.,  to  tow  from  Lachine  to  Kingston — 
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the  proof  being  that  the  veasel  was  towed  from  Lachine  to 
the  Beauharnois  canal,  then  to  Cornwall,  then  from  Dick- 
enson's Landing  to  Prescott,  and  thence  to  Kingston  at 
separate  periods,  and  defendants  had  nothing  to  do  with 
towing  her  through  the  canals :  that,  if  anything,  there  was 
aseriesof  separate  contracts,  and  not  one  to  tow  continuously, 
as  alleged :  that  the  towage  from  the  Landing  to  Prescott 
was  a  distinct  bargain,  and  paid  for  accordingly :  that  there 
had  been  no  detention  after  the  bargains  were  made  and 
the  vessel  taken  on ;  and  that  defendants  had  nothing  to  do 
with  her  after  she  reached  Prescott — that  is,  as  obligatory 
upon  them  as  respected  towing  her  further :  that,  if  any, 
separate  contracts  only  appear,  and  so  there  is  a  variance. 
The  case,  however,  proceeded  with  leave  to  move. 
On  the  defence  one  of  the  defendants  was  examined  as  a 
witness,  and  admitted  that  they  had  three  vessels  in  the  tow 
line  last  autumn,  but  their  understanding  with  government 
was,  that  they  were  to  have  two  on  one  part  if  one  could 
not  do  the  business — were  bound  to  have  four  if  necessary : 
had  three,  and  kept  one  in  reserve.     He  in  effect  adnaitted 
the  arrangement  with  government  as  imported  by  the 
printed  notices.    Evidence  was  also  given  to  excuse  delays 
and  disappointments  owing  to  the  accident  to  the  Chieftain; 
and  to  rebut  the  inference  of  negligence,  all  proper  to  the 
jury  on  the  second  issue,  and  the  question  of  damages;  but 
it  did  not  materially  affect  the  evidence  as  the  plaintiff 
relied  on  sustaining  by  implication  an  agreement  to  tow 
such  as  the  declaration  set  forth. 

The  learned  judge,  assuming  that  there  was  evidence 
for  the  jury,  left  it  to  them  to  determine 

1st.  Whether  it  satisfied  them  that  the  defendant  didunder- 
take  to  tow  the  plaintiff's  vessel  from  Lachine  to  Kingston 
as  alleged,  although  (if  found)  to  be  implied  in  the  absence 
of  direct  proof,  and  the  separate  transactions  rendering  it 
questionable. 

£ndly.  Whether,  under  all  circumstances,  the  defendants 

bad  used  due  diligence,  if  bound  to  tow. 

The  jury  found  for  the  plaintiff  with  137/.  10^.  damages. 

In  the  following  term  a  rule  was  granted  calling  upon  the 

plaintiff  to  shew  cause  why  h9  verdict  should  not  be  set 
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aside  and  a  nonsuit  entered,  or  a  new  trial  be  had  witfaont 
costs,  or  with  costs  to  abide  the  event,  on  the  grounds — that 
such  verdict  was  contrary  to  law  and  evidence,  to  the 
weight  of  evidence,  and  to  the  judge's  charge,  and  on 
affidavits  filed.  The  only  affidavit  filed  was  that  of  the 
defendant,  who  was  examined  at  the  tri^,  stating  that  one 
Collins,  master  of  the  CluirleroiXy  could,  he  was  informed 
and  believed,  prove  that  no  preference  was  given  to  vessels 
requiring  to  be  towed,  the  defendant  being  under  the 
impression  that  it  was  owing  to  a  preference  being  given 
at  Dickenson's  Landing  that  the  jury  found  for  the  plaintiff: 
that  he  was  also  informed  and  believed  he  could  disprove 
negligence  or  want  of  care  by  the  said.  Collins,  who  is  a 
material  witness  for  the  defendants,  and  whose  attendance 
he  endeavoured  to  procure  at  the  last  trial  without  success — 
the  said  Collins  having  gone  to  reside  at  French  Creek,  and 
being  without  the  jurisdiction  of  this  court ;  but  that  he  hoped 
to  procure  his  attendance  at  another  trial,  if  granted. 

Vankoughnet^  Q-  C  ,  shewed  cause  last  term,  and  con- 
tended—  Ist.  That  the  arrangement  existing  between  the 
defendants  and  government  did  not  render  the  government 
charterers  of  the  steam  tugs,  but  merely  amounted  to  the 
giving  a  bonus  on  the  one  hand  in  consideration  of  the 
defendants  on  the  other  establishing  a  line  of  tugs  to  tow  all 
vessels  as  they  came,  at  specified  rates.  But  that  in  each 
particular  transaction  the  contract  to  tow,  the  risk,  duty, 
obligation  and  right  to  the  towage,  rested  between  the 
owners  of  vessels  and  the  defendants. — Cuthbertson  v. 
Parsons,  Law  Times,  7  August  1852,  p.  297 ;  Hobbit  v. 
The  London  and  North  Western  Railway  Company,  in  C. 
P.,  4  Ex.  R.  254 ;  Eaton  v.  Bell.,  6  B.  &  A.  34. 

2ndly.  That  a  contract  between  the  plaintiff  and  the 
defendants  was  sufficiently  proved  through  the  medium 
of  the  published  notices  and  the  other  evidence :  that  the 
printed  notices  imported  that  vessels  bound  from  Lachine 
to  Kingston  were  to  be  towed  through  from  one  to  the  other, 
and  that  whenever  a  vessel  was  taken  in  tow  at  Lachine 
so  bound,  she  became  v  ntitled  to  her  place  all  through ;  and 
the  inference  arising  from  her  being  taken  in  tow  was,  that 
she   was  to  be  conveyed  regularly  through:  that  there 
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could  be  no  other  intendment  in  the  absence  of  any  special 
agreement  to  be  towed  only  from  one  point  to  another :  that 
the  implication  was  an  undertaking. to  tow  from  Lachine 
to  Kingston,  wherever  steam  tugs  were  required  to  tow, 
along  the  line  of  navigation,  excluding  canals  if  not  intended 
to  be  included. 

Srdly.  That  if  a  contract,  defendants  had  clearly  broken  it: 
they  were  negligent  and  were  liable  to  the  damages. 

Richards^  in  reply,  submitted  that  there  was  no  evidence 

of  the  contract :  that  in  the  first  place  the  printed  papers 

proved  nothing :  that,  if  to  be  made  a  basis,  the  contract 

ivith  government  should  be  shewn  distinctly ;  and  that  as 

it  iT^as  it  did  not  appear,  nor  could  the  court  tell  whether 

the  defendants'  contract  with  government  was  merely  to 

establish  and  maintain  a  line  of  steam  tugs,  or  to  tow  at 

the  rates  agreed  U[^on,  or  to  tow  for  the  account  and  benefit 

of  the  government  at  those  rates,  wherefore  the  substratum 

was  wanting,  and  the  proof  failed.     Secondly — That  if  the 

arrangement  with  government  could  be  regarded  as  only 

of  the  former  kind,  then  nothing  can  be  inferred  therefrom 

as  between  the  defendants  and  the  plaintiff  for  want  of 

privity ;  and  that  no  actual  agreement  to  tow  being  shewn, 

it  was  left  to  inference — the  only  inference  was  that  the 

defendants  bad  engaged  to  tow  only  according  to  the  line 

of  each  tug  that  took  plaintifTs  vessel  in  tow :  that  a  single 

continuous  agreement  could  not  be  inferred,  nor  anything 

more  than  several  distinct  undertakings,  wherefore  there 

was  a  fatal  variance :  that  the  declaration  should  at  all 

events  have  stated  an  agreement  to  tow  from  canal  to  canal, 

and  not  from  Lachine  to  Kingston  continuously,  of  which 

there  was  no  evidence  to  warrant  the  inference  :  that  there 

was  no  evidence  of  a  promise  to  tow  with  diligent  or  due 

dispatch,  the  only  proofbeing  the  towing  actually  performed 

and  the  inferences  which  it  warranted  :  that  nothing  was 

proved  to  have  been  substantively  agreed  to  be  done,  only 

what  was  done,  and  no  such  inference  could  be  drawn 

therefrom  as  that  contended  for  by  the  plaintiff:  that  there 

was  no  evidence  of  negligence,  and  evidence  was  received 

quite  inadmissible — evidence  that  might  have  been  well 

enough  in  an  action  on  the  case  for  not  having  provided 
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tog-boats  with  due  diligence,  but  inapplicable  in  this 
action — merely  the  delay  complained  of  at  Lachine  before 
the  plaintiff's  vessel  was  taken  in  tow  at  all :  that,  however 
it  might  be  a  breach  of  duty,  or  of  the  contract  with 
government,  it  would  be  no  violation  of  an  implied  agree- 
ment to  tow  not  then  made.  He  asked,  were  the  case 
reversed,  could  the  defendants  on  such  evidence  have  sued 
the  plaintiff  for  not  permitting  them  to  tow  from  Lachine 
to  Kingston,  as  he  here  argued  they  should  when  the  action 
could  be  sustained  by  the  proof  given  in  this  case,  and 
urged  that  in  no  point  of  view  could  the  contract  alleged  be 
made  out ;  that  inadmissible  evidence  calculated  to  enhance 
the  damages  was  admitted,  and  that  all  the  defendants' 
delays  were  satisfactorily  and  reasonably  accounted  for, 
and  the  inference  of  negligence  repelled,  as  he  argued  from 
tracing  the  plaintiflPs  vessel  from  Lachine  to  Kingston,  and 
commenting  on  the  various  circumstances  that  interposed 
to  cause  her  delay. — Chit.  Junr.  Forms,  102,  notes ;  Tucker 
V.  Cracklin,  2  Star.  385. 

Macaulat,  C.  J.,  delivered  the  judgment  of  the  court. 

1st.  As  to  the  necessity  of  the  plaintiflPs  proving  the 
defendants'  contract  with  government  otherwise  than 
through  the  printed  notices,  the  question  is  not  now  before 
us  upon  the  plaintiff's  evidence  exclusively,  but  upon  the 
whole  evidence  ;  and  Mr.  Calvin,  one  of  the  defendants, 
being  examined  on  his  own  behalf  on  the  defence,  admitted 
all  that  it  could  be  material  for  the  plaintiflf  to  have  proved 
in  addition  to  what  he  had  done.  I  do  not  therefore  think 
this  objection  any  longer  tenable. 

2ndly.  Then,  as  to  the  nature  of  the  contract  subsisting 
between  the  government  and  the  defendants  as  respected 
its  eflfect  upon  the  alleged  contract  with  the  plaintiff,  I 
think  it  must  be  taken  that  the  contract  with  government 
was  such  as  the  printed  notices  import,  and  that  the 
defendants  were  cognizant  of,  and  assenting  to  the  contents 
of  such  publications ;  the  principal  one  (the  first  in  point 
of  date,)  concludes  with  a  supplementary  notice  from  the 
defendants,  and  although  the  original  signed  by  them  was 
not  produced  or  found,  there  seems  no  reason  for  any  doubt 
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of  its  baving  emanated  from  them;  but  upon  the  whole 
evidence,  I  think  that  as  a  fact,  the  jury  were  warranted  • 
in   drawing  the  inference  that  the  printed  notices  were 
promulgated  with  the  defendants'  concurrence  and  assent. 

Srdly.  I  think  the  contract  with  the  government  did  not 
aiDount  to  a  chartering  by  the  government  of  the  defendants' 
steam  boats  sufficient  in  number  to  establish  and  maintain  a 
line  of  tug-boats,  or  that  under  it  the  defendants  were  to  tow 
for  account  and  benefit  of  the  government,  but  that  it  only 
bound  the  defendants  (as  between  them  and  the  govern- 
ment) to  establish  and  maintain  such  a  line  of  tugs  for  the 
public  accommodation;  but  the  tugs  being  at  the  defen- 
dants' expense  and  risk,  and  the  towing  at  the  rates  agreed 
npon  to  be  done  on  account  and  for  the  emolument  of  the 
defendants. 

4thly.  That  under  the  government  arrangement  the  defen- 
dants did  establish  a  line  of  tugs,  and  held  out  to  the  public 
that  they  were  bound  and  ready  to  tow  all  vessels  in  due 
order,  at  the  rates  specified. 

5thly.  That  such  line  having  been  established,  was  in 
operation  when  the  plaintiff's  vessel  reached  Lachine. 

6thly.  That,  as  to  the  nature  of  the  contract  with  the 
plaintiff,  no  express  agreement  was  made  on  the  subject  of 
towing  his  vessel,  and  that  therefore  it  can  only  be  implied 
from  the  facts  in  evidence.  In  other  words,  that,  according 
to  the  new  rules,  the  promise  traversed  is  to  be  implied  from 
the  mattere  of  fact  alleged  and  proved. 

7thly.  The  line  of  tugs  having  been  established  according 
to  the  printed  notices,  such  notices  import  the  basis  on  which 
future  construction  or  implied  agreements  with  individual 
ship  owners  are  to  be  rested.  Taking  it,  then,  that  the 
existence  of  a  line  of  tug-boats  owned  by  the  defendants 
as  stated  by  way  of  inducement  in  the  declaration, 
either  is  not  denied  or  put  in  issue  by  the  plea  of  mm- 
as9umpsit  under  the  new  rules  (Tyrwhit  PI.  269),  or,  if 
traversed,  was  proved  as  a  fact  at  the  trial ;  and  regarding 
such  line  as  established  under  the  agreement  with  govern- 
ment, the  question  in  the  abstract  would  be,  what. is  the 
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implied  ddntiact  arising  upon  the  fact  of  one  of  the  defen<» 
dants'  steam  tugs  taking  in  tow  a  schooner  at  Lachine 
bound  for  Kingston,  and  what  would  thereupon  become  the 
incumbent  duty  of  the  defendants  in  that  behalf?  In  the 
first  place,  in  the  absence  of  anything  special,  I  think  the 
intendment  or  inference  must  be  that  she  was  taken  in  tow 
to  be  towed  through  with  due  and  reasonable  diligence, 
according  to  the  provisions  contained  in  the  public  notices, 
and  to  retain  her  proper  place  as  a  tow  until  she  reached 
Kingston ;  and  that,  in  the  absence  of  anything  special  to 
affect  the  question,  the  construction  of  the  agreement  under 
such  notices  would  be,  that  she  was  to  be  towed  as  alleged 
in  the  declaration  with  reasonable  dispatch  from  Lachine 
by  the  river  St.  Lawrence  and  St  Lawrence  canals  to 
Sangston,  for  reasonable  reward,  &c.  It  is,  however, 
contended  that  no  such  agreement  can  be  implied  in  this 
case. 

It,  however,  seems  the  only  inference  that  could  be  drawn 
from  the  public  notices,  which  intimated  that  the  defendants 
(not  the  government)  were  bound  to  have  four  steam  vessels 
for  towing  up  and  down  between  Kingston  and  Lachine — 
such  tugs  to  leave  Kingston  and  Cornwall  on  the  down- 
ward trip  every  Monday,  Wednesday  and  Friday,  and  to 
leave  Lachine  and  Dickenson's  Landing  every  Tuesday, 
Thursday  and  Saturday :  the  steamers  towing  between  the 
Landing  and  Kingston  being  of  greater  power  than  those 
on  the  other  portions  of  the  route :  that  the  tow  of  vessels 
taken  on  those  da3rs  would  be  brought  through  direct  without 
any  unnecessary  delay,  and  that  all  vessels  would  be  taken 
in  their  turn,  &c.  The  second  notice  of  the  Ist  of  A|H'il 
1851  repeats  this,  stating  that  in  all  cases  the  tow  taken 
on  at  the  end  of  the  line  was  to  be  carried  through :  that 
the  charges  for  towing  per  mile  would  be  according  to  the 
rates  in  the  table  given,  which  table  included  the  Beauhar- 
ttois  and  Cornwall  canals,  and  specified  the  length  of  each. 
It  may  be  said  that  the  subdivisions  contained  in  this  table 
indicate  that  towing  for  portions  only  of  the  distance  was 
contemplated  and  provided  for ;  but  if  so,  it  would  form  a 
matter  of  special  agreement  or  exception,  in  the  absence  of 
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ivhich,  when  a  tow  was  taken  on  at  Lachine  the  owner  of 
the  schooner  on  the  one  hand  would  be  entitled  to  have  her 
toived  through,  and  the  owner  of  the  tug,  on  the  other, 
ivoold  be  entitled  to  tow  her  through,  with  its  advantages 
and  obligations.     Besides,  towing  of  vessels  and  barges 
from  station  to  station  on  the  route  or  way  of  vessels  was 
evidently  anticipated  in  the  terms  of  the  notices.     I  think, 
therefore,  that  inferring  the  contract  from  the  printed  notices, 
the  establishment  of  the  line,  and  the  fact  of  a  tow  being 
taken  on  at  the  end  of  the  line,  the  declaration  is  correctly 
framed  and  adapted  to  such  a  contract  as  would  be  implied 
therefrom.     But  then  it  is  said  that  in  fact  the  defendants 
did  not  tow  through  the  canals,  and  that  ho  contract  to  do 
so  could  be  implied  from  their  course  of  business ;  and  that 
therefore  there  is  a  variance  in  the  statement  of  the  contract, 
as  resulting  or  inferred  from  the  evidence,  in  alleging  an 
undertaking  to  tow  continuously.    The  answer  seems  to 
be,  that  the  canals  are  not  excepted  but  included  in  the 
notices,  and  that  the  contract  to  tow  a  vessel  taken  on  at 
Lachine  when  to  be  implied  must  be  determined  in  refer- 
ence to  the  public  notices  as  the  basis,  or  as  forming  a  part, 
or  as  expressing  the  terms  of  such  contract ;  and  if  so,  the 
agreement  ostensibly  would  be  mutually  to  tow  and  be 
towed  through  from  one  termination  to  the  other,  however, 
a  strict  compliance  might  be  waived  on  the  way,  or  the 
tow  be  dragged  or  warped  through  the  canals  by  horses  or 
otherwise  instead  of  the  tug-boats.    How  the  fact  was  does 
not  appear,  but  I  should  suppose  the  charges  to  the  owners 
of  vessels  in  tow  of  the  defendants'  tugs  for  towage  along 
the  line  of  the  canal  (independent  of  lockage),  when  towed 
otherwise  than  by  such  tugs,  did  not  exceed  the  rate  per 
mile  specified  in  the  published  table  of  rates.     Another 
answer  seems  to  be,  that  in  fact  there  was  no  uniform  or 
invariable  rule  or  system.   The  government  notices  embrace 
all  the  distance  in  terms, except  that  in  making'the  appointed 
times  and  places  for  starting  the  Cornwall  canal  is  not 
mentioned  as  embraced ;  but  that  does  not  shew  that  tows 
up  or  down  were  not  to  be  taken  through  it ;  and  ficcording 
to  the  evidence  the  plaintiif's  vessel  was  towed  by  the 
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same  tug  from* Lachine  to  Cornwall;  whether  she  was  so 
towed  through  the  Beanharnois  canal  or  not,  not  appearing. 
And  it  is  in  evidence  that  the  same  tug  having  returned 
from  Cornwall  to  Lachine,  towed  two  vessels  on  her  next 
trip  through  to  Kingston,  passing  the  plainlifT's  vessel  oa 
the  way,  and  leaving  her  behind.     Moreover,  if  the  canals 
should  be  omitted,  still  a  reasonable  construction  must  be 
given  to  the  agreeoient  as  laid  ;  and  it  Is  susceptible  of  the 
construction  that  the  defendants  promised  to  tow  through 
by  or  via  (not  by  and  through)  the  river  St.  Lawrence  and 
St.  Lawrence  canals  in  the  usual  way,  or  wherever  towage 
was  usual  according  to  the  known  course  of  the  defendants' 
line.     The  objection  to  it  is,  that  if  upon  the  contract  as 
stated,  the  breach  assigned  or  the  evidence  to  prove  the 
breach  were  as  laid,  there  had  been  a  refusal  or  neglect  to 
tow  through  the  Cornwall  or  Beauharnois  canal.    I  do  not 
see  that  such  would  not  be  a  good  breach,  or  sufficient 
evidence  of  the  breach  of  the  contract  as  laid,  or  to  be 
implied  from  the  notices  and  the  taking  in  tow.    However, 
as  1  have  come  to  the  conclusion  that  on  the  evidence  such 
18  the  contract  to  be  implied  in  this  case,  the  distinction 
ceases  to  be  important ;  and  the  evidence  in  support  of  the 
breaches  alleged  does  not  relate  to  any  such  neglect  or 
refusal  as  the  t^ravamen  of  the  action.     I  cannot  profess  to 
be  familiar  with  the  rules  of  towage,  but  my  impression 
certainly  is  that  whenever  a  vessel  with  a  fixed  and  known 
destination  is  taken  on  by  a  tug,  that  the  owner  of  the  tug 
impliedly  undertakes  by  that  overt  act,  and  is  bound,  to 
carry  her  through,  and.  is  not  at  liberty  to  drop  or  desert  the 
tow  whenever  he  pleases  unless  under  special  stipulations 
upon  that  subject. 

The  objection  of  variance  is  beside  the  merits;  if  valid, 
an  amendment  at  Ni^i  Prius  might  have  been  made  to  cure 
it;  and  upon  careful  consideration  I  do  not  think  it  tenable; 
or  I  think  there  was  evidence  of  an  undertaking  to  tow 
with  all  reasonable  dispatch  and  diligence,  and  that  the 
second  plea  is  not  sustained  in  that  respect  The  evidence 
shews  that  the  defendants'  tugs  did  not  proceed  diligently 
through  wilh  the  plaintiff's    vessel,  but  neglected  her, 


OASXIlf  Y.  CAhVnt  XT  AL.  541 

especially  at  Dickenson's  Landing,  in  a  way  constituting 

sufficient  evidence  of  a  breach  of  the  defendants'  promise 

and   duty  in  that   behalf.     It  is  not  contended  that   the 

damages  are  excessive,  but  it  is  urged  that  the  delay  in 

taking  the  vess^el  in  tow  at  Lachine  was  proved,  dwelt 

upon,   and  went   to  the  jury,  and   may  have  materially 

enhanced  the  damages,  though  inadmissible  in  this  action 

for  breach  of  a  contract  to  low,  which  agreement  did  not 

arise  or  exist  till  the  vessel  was  actually  taken  in  tow;  and 

this  although  the  plaintiff  might  have  had  an  action  on  the 

case  against  the  defendants  as  for  a  tort  in  not  taking  his 

vessel  in  tow  at  an  earlier  period. 

It  is  by  no  means  clear  to  me  that  this  ground  of  objection 
is  embraced  in  the  rule.  It  does  not  complain  of  the 
improper  admissibility  of  evidence.  The  grounds  for  a 
new  trial  are,  that  the  verdict  is  contrary  to  law  and 
evidence,  :Iie  weight  of  evidence,  and  the  judge's  charge, 
and  upon  affidavits  filed.  Of  course  the  reception  of  this 
evidence  affords  no  ground  for  that  part  of  the  rule  which 
seeks  to  non-suit  the  plaintiff.  It  did  not  render  the  verdict 
contrary  to  law  or  evidence,  for  to  a  less  extent  in  point 
of  amount  it  would  leave  it  undisturbed.  But,  assuming  it 
to  be  included,  I  do  not  think  it  a  sufficient  ground  for 
setting  aside  the  verdict.  Excess  of  damages  is  not  urged, 
and  the  evidence  would  have  well  warranted  the  amount 
quite  irrespective  of  this  part  of  the  case.  The  defendants' 
affidavit  does  not  attribute  the  verdict  thereto;  and  if  the 
plaintiff  could  have  recovered  therefor  in  another  form 
of  action,  it  is  a  reason  why,  if  he  is  otherwise  entitled  to 
prevail  in  this,  that  he  should  be  allowed  to  sustain  the 
verdict  herein  without  being  driven  to  a  second  suit. — 
Israel  t.  Douglas,  1  H.  B.  241 ;  May  field  v.  Wadsley,  3  B. 
&  C.  357,  6  D.  &  R.  224,  3  B.  &  C.  362,  per  Abbott,  C.  J. 

Lastly — I  do  not  think  the  defendants'  affidavit  (the  only 
one  file^)  contains,  sufficient  matter  to  warrant  us  in 
disturbing  the  verdict.  He  did  not  attempt  to  postpone  the 
trial  on  account  of  Collin's  absence:  he  took  his  chance  of 
a  verdict  without  him.  The  witness,  though  in  a  foreign 
country,  was  not  far  off.    We  have  nothing  from  himself 
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as  to  what  he  could  prove,  nor  does  the  defendant  allege 
that  he  knows  he  can  prove  what  is  suggested.  He  merely 
expresses  what  he  is  informed  and  believes  he  conld 
prove.  This  I  do  not  think  sufficient  in  the  face  of  the 
strong  case  which  the  plaintiff's  evidence  presents  in  favour 
of  the  verdict. — Turquand  v.  Dawson,  1  C.  M.  &  R.  708 ; 
Christie  v.  Wildman,  8  Taunt.  236 ;  2  Mod.  179,  S.  C, 
much  in  point ;  Edwards  v.  Digman,  2  Dow,  642.  Upon 
the  whole,  therefore,  I  think  the  rule  should  be  discharged. 

Rule  discharged. 


BOWEV   ET  AL.   V.   EwAKT   ET   AL. 

CoUition  between  eteamen. 

In  eases  of  collision  between  Tessels,  »  defendant  is  not  liable  nnlcss  the 

whole  faalt  can  be  attributed  to  his  Tessel. 
Beld  in  this  case,  that  it  does  not  satisfoctorily  appear  that  all  or  anj  of  the 

blame  can  be  justly  attributed  to  the  defen^ts*  TesseL    A  vodiet 

therefore  found  for  the  plaintiffs  at  Nisi  Prius  was  set  aside,  and  &  new 

trial  granted. 

This  was  an  action  by  the  plaintiffs,  whose  vessel  was 
sunken  from  a  collision  between  their  vessel  and  that  of  the 
defendants. 

Without  going  minutely  into  the  evidence,  it  appeared 
that  on  the  night  of  the  7th  of  November  1851,  between  the 
hours  of  six  and  seven  p.m.  the  plaintiffs'  royal  mail 
steam  vessel  called  the  St.  Lawrence^  and  drawing  about 
from  three  to  four  feet  of  water,  was  descending  the  channel 
on  the  north  side  of  the  lake  St.  Francis,  steering  from  the 
Island  light  to  the  light  at  McGee's  Point :  that  the  defen- 
dants' freight  steam  vessel  called  the  J?rttonnja,  and  drawing 
about  eight  and  a  half  feet  of  water,  was  ascending  the 
lake  in  the  same  channel,  and  steering  from  McGee's  Point 
and  light  towards  the  Island  light ;  that  between  these  two 
lights  the  s^id  vessels  came  in  collision  nearly  opposite  a 
point  called  Point  Mouillet,  on  the  north  side  of  the  said 
lake :  that  the  plaintiffs'  vessel  was  struck  by  the  steamer 
of  the  defendants'  a  few  feet  from  the  stem  or  bow  on  the 
starboard  side,  and  so  badly  injured  that  she  sank  almost 
immediately  in  eleven  or  twelve  feet  of  water :  that 
at  the  time  of  the  collision  the  plaintiffs'  vessel  had  her 
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helm  to  starboard,  or  was  nearly  still,  the  engine  having 
been  reversed :  that  the  helm  of  the  defendants'  vessel  was 
to  larboard,  and  the  vessels  were  in  that  position:  that  the 
plaintiffs'  vessel  was  struck  on  the  starboard  side  forward 
of  the  wheel  boose,  and  that  the  larboard  bow  of  the  defen- 
dants' was  rubbed  or  marked. 

The  pilots  of  both  vessels  saw  the  approach  of  each  other 
.  by  their  lights  in  ample  time;  and  witnesses  of  the  plaintiffs' 
represented  that  their  vessel's  helm  had  been  ported  repeat- 
edly as  the  vessels  neared  each  other,  and  until  she  was 
so  far  to  the  south  (her  proper  side  of  the  channel)  as  to  be 
in  danger  of  grounding  upon  a  shoal  well  known  to  be  in 
that  part  of  the  lake. 

That  h^r  engine  had  been  stopped  £^nd  reversed  was 
clear,  but  whether  her  helm  was  to  starboard  at  the  time  of 
the  collision  was  not  very  clear.  Her  relative  position 
was  shewn  by  the  point  of  contact  of  the  two  vessels.  The 
proximity  of  the  alleged  shoal  was  assigned  as  a  reason  for 
her  having  at  last  tried  to  pass  to  her  left  side ;  and  it  was 
alleged  that  the  defendants'  vessel  was  out  of  her  proper 
course,  or  too  far  south  in  the  channel.  The  helm  of  the 
defendants'  vessel  was  ported  when  the  danger  of  collision 
menaced,.and  she  was  swinging  to  starboard  when  she 
struck  the  plaintiffs'  vessel.  The  existence  or  proximity  of 
the  shoal  was  denied  by  witnesses  for  the  defence.  The 
evidence  to  establish  such  shoal  represented  the  shallowest 
part  to  be  about  four  and  a  half  feet,  but  however  that  was, 
or  how  gradually  the  water  shoaled  from  where  the  plain- 
tiffs' vessel  was  struck  or  sunk  was  not  clearly  explained. 
This  much  is  clear,  the  defendants'  vessel  at  the  crisis 
conformed  to  the  rule  of  navigation  in  porting  her  helm,  the 
plaintiffs'  did  not.  The  defendants'  vessel  drew  eight  and 
a  half  feet  of  water  and  yet  did  not  ground,  though  alleged 
to  be  outside  or  south  of  the  plaintiffs',  that  is,  nearer  the 
shoal.  The  plaintiffs'  vessel  might  have  floated  in  much 
less  water  than  the  defendants',  and  the  depth  on  the  shal- 
lowest part  of  the  shoal  equalled  or  exceeded  her  draught 
of  water. 

Stress  was  laid  by  the  plaintiffs'  counsel  upon  the  defen- 
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dants*  vessel  having  takea  the  south  side  instead  of  the 
north  of  the  alleged  channel,  and  contended  that  the  best 
was  done  that  could  be  done  by  the  plaintiffs'  vessel  in 
the  exigency  occasioned  by  such  deviation. 

The  jury  found  for  ihe  plaintiffs,  1603/.  damages. 

In  Easter  term  last  a  rule  was  granted  calling  upon  the 
plaintiffs  to  shew  cause  why  the  verdict  should  not  be  set 
aside  and  a  new  trial  be  had  between  the  parties  on  the 
ground  that  the  verdict  was  contrary  to  law  and  evidence, 
and  on  the  gronnd  of  surprise,  and  on  affidavits  filed. 

Cameron^  Q.  C.  shewed  cause  last  term. 

Hagartyy  Q.  C,  supported  the  rule. 

The  following  references  were  made  in  the  course  of  the 
argument:  The  General  Sieam  Navigation  Co.  v.  Tonkins, 
4  Moore  P.  C.  314;  The  Ripon,  6  Eccl.  &  Martine,  245; 
The  Iron  Duke,  9  Jur.  476 ;  The  Europa,  14  Jur.  627  ;  The 
Anne  &  Mary,  7  Jur.  999 :  The  Nimrod,  15  Jur.  1201,  9 
Vol.  Am.  English  Reports,  560. 

Macaulay,  C.  J. — In  cases  of  this  kind  a  defendant  is  not 
liable  unless  the  whole  fault  can  be  attributed  to  his  vessel, 
if  the  provincial  statute  7  Wm.  IV.  ch.  22,  sec.  8,  does  not 
create  a  different  rule,  and  the  plaintiff  be  entitled  to  the 
benefit  thereof.  Section  4  of  that  act  enacts  ihat-all  vessels 
navigating  the  lakes  and  rivers  of  Upper  Canada  and  the 
British  channel  of  the  St.  Lawrence  river  between  Kingston 
and  the  eastern  boundary  of  the  said  province,  shall  take 
the  starboard  or  right-hand  side  of  every  channel  in  pro- 
ceeding up  or  down  the  said  lakes,  rivers  or  channel,  or 
any  of  them,  so  as  to  enable  all  vessels  meeting  each  other 
to  pass  in  safety.  Section  8:  that  the  owners  of  all  steam- 
boats, schooners  and  other  vessels,  the  persons  commanding 
or  in  charge  of  which  shall  neglect  to  comply  with  the 
provisions  of  that  act,  shall  be  liable  for  all  damages  to  be 
sustained  by  any  person  or  persons  from  any  accident 
arising  from  the  non-compliance  with,  or  during  such  time 
as  the  provisions  of  that  act  shalf  not  be  complied  with  : 
such  damages  to  be  recoverable  by  trial  at  law  before  her 
Majesty's  Court  of  Queen's  Bench  in  this  province. 

If  the  act  is  intended  merely  to  determine  on  which  side 
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of  any  chanDel  vessels  shall  steer  to  allow  ample  room  for 
passing  in  safely,  and  not  to  prescribe  a  rale  of  navigation 
that  vessels  meeting  stem  on,  as  it  were,  sboald  port  their 
helms,  then  that  rule  must  be  adopted  from  the  decisions  in 
Cngland,  and  not  drawn  from  the  statute. 

Referring  to  the  English  decisionsi  the  rule  will  be  found 

to  be  the  same,  viz. :   that  steam  vessels,  which  may  be 

regarded  by  analogy  to  sail  vessels  as  always  going  free  or 

before  the  wind,  shall  pass  each  other  to  the  right  when 

I  meeting  nearly  in  the  same  line  (a). 

I  If  the  statute  renders  the  owners  of  vessels  out  of  their 

course  in  the  channel  liable  to  all  damages  arising  there* 
I  from,  irrespective  of  the  observance  by  the  suffering  vessel 

of  the  rule  of  navigation  in  porting  her  helm  (unless  the 
I  injury  is  attributable  to  culpable  neglect  or  mismanagement 

on  the  part  of  those  in  charge  of  the  vessel  sustaining  the 
damage),  the  case  was  not  left  to  the  jury  with  a  view  to 
such  a  construction.  It  was  not  left  to  the  jury  to  say 
whether  the  defendants'  steamer  was  out  of  her  proper 
course  in  the  channel  when  she  m^t  the  plaintiffs';  and  if 
she  was,  whether  the  collision  took  place  without  wilful  or 
gross  neglect  or  mismanagement  by  those  navigating  the 
plaintiffs'  steamer.  It  was  submitted  to  them,  in  reference 
to  the  application  of  the  understood  rule  (irrespective  of 
mere  deviation  as  to  the  right  or  left  of  the  channel),  that 
each  should  have  ported  helm  and  gone  to  the  right  of  the 
other,  and  whether  the  plaintiffs  had  failed  therein. 

The  case  of  The  Nithrod  in  which  the  Imperial  statutes 
9  &  10  Vic.  ch.  100,  sec.  9,  and  14  &  15  Vic.  ch.  79,  sees. 
'  13  &  27,  are  commented  upon  by  Dr.  Lushington,  is  mate- 

rial and  applicable  to  the  meaning  and  effect  of  our  statute 
7  Wm.  IV.  ch.  22,  sec.  8 ;  and  see  also  Provincial  statute 
14  &  15  Vic.  ch.  126,  sch.  "A."  No.  6,  as  to  vessels  in 
direct  approach  toward  each  other. 

Without  expressing  any  opinion  upon  the  true  construction 
of  the  statute,  but  deferring  ii  for  further  argument,  should  it 
become  necessary  to  be  considered  in  the  ulterior,  stages  of 

(a)  2  Chit  Prao.  of  Law,  615:  The  Shannon,  2  Hagg,  Admr.  R.  178; 
WoodropsinUf  2  Dod,  Admr.  K  88 ;  The  Nmrod,  cited  in  the  argumeiit 
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this  case,  I  shall  only  at  present  say  that  we  are  not  satisfied 
that  all  or  any  of  the  blame  can  be  justly  attributed  to  the 
defendants'  steam  vessel,  that  is,  upon  the  principle  on 
which  the  case  was  left  to  the  jury ;  and  therefore  avoiding 
any  critical  examination  of  the  evidence,  or  any  expression 
of  opinion  upon  the  merits,  we  think  a  new  trial  should  be 
granted,  and  the  case  be  submitted  to  another  jury  (a). 
Rule  absolute,  on  payment  of  costs. 

(a)   Vide  Handaywyde  et  al,  ▼.  WOaon  et  al.  S  C.  &  P.  528;  The  John  Bro- 
theriek,  8  Jur,  276;  £berU  t.  Smythe  etal.dU,  C.  192. 
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14  ^  15  Tic.  ch.  66— To  cause  of 
action  f  and  not  to  amount  of  damages^ 
— In  an  action  of  asttumpsit  on  the 
common  counts  the  defendant  was 
duly  notified  to  attend  the  trial  of  the 
cause  as  a  witness  in  behalf  of  the 
plaintiff,  which  he  neglected  to  do ; 
the  plaintiff  proceeded  with  the  trial 
of  the  cause,  expecting  to  prove  by  the 
defendant's  attorney  tiiat  under  the 
defendant's  authority  he  had  offered 
20^.  to  compromii$e  the  action,  which 
he  failed  to  prove.  A  verdict  was 
taken  ^r  the  plaintiff*  under  the  statute 
14  &  15  Vic.  ch.  66ipro  amfessOfUnd 
damages  were  assessed  at  Is,  Held, 
on  an  application  to  increase  the 
verdict  to  50/.,  the  amount  claimed 
by  the  plaintiff  in  his  particulars,  that 
the  admission  is  only  to  be  taken  as  to 
the  canae  of  action,  and  not  the  amount 
8t 


of  damages,  and  that  a  misunderstand* 
ing  having  arisen  as  to  the  offer  of  20/. 
the  plaintiff  was  entitled  to  a  new  trial 
on  the  ground  of  surprise,  on  payment 
of  costs.    Robertson  v.  Ross,  193. 

Fact  alleged  not  traversed  does 
not  dispense  tcith  proof "] — 2.  Where 
a  material  fact  alleged  in  pleading  is 
not  traversed  by  the  subsequent  plead- 
ing, it  is  not  therefore  admitted  as  a 
fact  so  as  to  dispense  with  proof  of  it, 
before  the  jury.  To  a  plaint  in  dower 
the  defendant  pleaded,  secondly,  that 
the  husband  of  the  demandant,  by  an 
indenture  to  which  she  was  a  party, 
conveyed  the  land  in  question  to  one  A. 
B.,and  that  demandant  on  &c., appear- 
ed before  C.  D.,  one  of  the  judges  of 
her  Majesty's  Court  of  Queien's  Bench, 
who  examined  her,  and  that  she  bar- 
red her  dower  in  the  said  land,  and 
that  the  said  judge  certified  on  the 
back  of  the  said  indenture.  The  de- 
mandant replied  that  she  ought  not  to 
be  barred  from  recovering  her  dower 
in  the  premises  in  the  second  plea 
mentioned,  because,  she  says,  she  did 
not  give  and  acknowledge  her  consent 
to  be  barred  of  her  said  dower  in 
manner  and  form  as  by  the  said  tenant 
alleged*  Fer  Cur. — ^That  on  these 
▼ox.,  n. 
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pleadings  it  could  not  be  held,  from  the 
state  of  the  record,  that  the  demandant 
had  given  her  consent  before  a  judge 
to  be  barred  of  her  dower  according  to 
law.    Huffman  v.  Askin,  423. 


ADVERSE  POSSESSION. 
See  Landlord   and  Tenant,  1. 
Limitations  (Statute  op.) 


AGENT. 
See  Principal  and  Agent. 

AGREEMENT. 

See  Assumpsit,  1. — ^^ Carriers. — 
Landlord  and  Tenant,  2.  — 
Pleading,  7,  8. —  Vendor  and 
Purchaser. 


dant  from  ailerwards  disputing  the  cor- 
respondence of  the  wheat  delivered 
with  the  sample.  Stephenson  y.  Ran- 
ney,  196. 

AMENDMENT. 
See  Record  (Nisi^  Prius),  2, 3. 

ASSIGNMENT  OF  GOODS. 

See  Composition. 


Agreement  to  mamtfcuAtire  wheat 
intojimir.'] — ^The  plainiifT  having  pur- 
chased a  quantity  of  wheat  entered 
into  nn  agreement  with  the  defendant 
that,  oil  condition  of  the  plaintiff  deliv- 
ering to  the  defendant  wheat  of  the 
siame  quality  as  the  sample  previouisly 
5:hevvn  to  defendant,  to  be  ground  into 
lloiij-,  the  defendant  agreed  to  manu- 
facture the  i«aid  wheat  into  flour,  and 
for  every  four  bushels  and  forty  pounds 
of  wheat,  of  the  quality  and  according 
to  the  sample,  rece  ved  he  would  de- 
liver one  barrel  ol  flour  which  should 
pa&s  inspection  as  superfine  at  Mon- 
treal. Held^  that  the  contract  was  not 
a  contract  tor  the  sale  of  the  wheat,  but 
an  agreement  to  manufacture  for  the 
plaintiff  the  identical  wheat  delivered 
into  flour:  that  it  was  a  condition  pre- 
cedent, on  the  plaintiff's  part,  that  the 
wheat  delivered  should  be  of  the  same 
quality  a^s  the  sample :  that  an  aecep. 
tance  of  the  wheal  by  the  defendant, 
and  h\^  manufacturing  it  into  flour,  did 
not  cau>'e  the  rules  prevailing  between 
vendor  and  vendee  to  apply  with  equal 
tbrce  in  this  case  as  in  the  ca^se  of  an 
absolute  sale,  to  conclude  the  defen* 


ASSUMPSIT. 
See  Evidence — Marriage  (Breach 
OF  Promise) — Monet  had  arb 
RECEIVED — Pleading,  8. 

Special  agreement  annulled  — 
QuafUum  ineruiL] — 1.  A.,  under  a 
special  agreement  dated  the  7th  of 
July  1851,  contracted  with  B.  to  finish 
a  house  and  barn  on  or  before  the  l(Mh 
of  August  then  next,  under  a  penalty 
of  5/.  a  day  after  that  day,  &c.  A* 
did  about  two-thirds  of  the  work,  hut 
did  not  finish  it  by  the  lOth  of  August 
or  at  any  time  afterwards.  B.  aAer  de- 
fault, took  possession  of  (he  buildings, 
did  work  on  them  towards  their  com- 
pletion, and  paid  a  large  portion  of  the 
price.  Heldy  that  the  special  agreement 
was  annulled  by  the  default  of  A.  and 
the  possession  taken  by,  and  the  nub- 
sequent  conduct  of,  B.;  and  that  there 
was  an  implied  promise  from  B.  to  A. 
to  pay  what  the  work  was  worth. 
Hamilton  v.  Raymond ^  392, 

DamagesJ\ — 2,  In  an  action  against 
the  vendee,  upon  a  contract  to  accept 
a  deed  of  con veyance  of  a  ve5Jb],afid 
to  give  a  mortgage  Security  upon  it  for 
ihe  purchase  money,  the  dedaratioD, 
which  «»hewetl  a  delivery  of  the  vessel 
by  the  plaintiff  to  the  defendant  under 
the  c(mtract,  alleged  as  a  breach  the 
refusal  of  lite  defendant  to  accept  suA 
deed ;    and  averred    that  by 
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tboreof  the  vwtei  and  its  price  had 
been  lost  to  the  plaintiflf.  At  the  trial 
Uiejury  assessed  plaintiff's  damages 
At  the  whole  value  of  the  vessel,  and 
tlie  court  refused  to  disturb  the  ver- 
dict.    Phillips  V.  MerriU,  513. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

See  Pleading,  11. 
Bill — Liability  of  Joint  acceptors^'] 
A  joint  acceptor  of  a  bill  of  exchange 
cannot  be  heard  to  say  (as  between 
himself  and  the  plaintiff)  that  he  was 
surety  for  the  other  acceptor,  and  is  on 
that  account  discharged  by  time  (with- 
out his  assent)  having  been  given  to 
his  principal.  JSTafis  et  al,  v.  Souks 
et  0/.  412. 


BONDS. 
See  CouMON  Schools,  2. 


BY..LAWS. 

See  Municipal  Council  Acts,  2,  6, 

7,8,9,10,  11. 


CARRIERS. 

See  Pleading,  10. 

Qualification  ofagreemerUJ] — ^De- 
claration — Special  assumpsit  upon  an 
alleged  special  contract  to  carry  safely 
for  hire  certain  goods  of  the  plaintifis, 
the  dangers  of  the  navigation  excepted, 
and  for  breach  assigned  damage  to  the 
goods  through  the  negligence  of  the 
defendant  and  his  servants,  and  not  by 
reaaoa  of  the  dangers  of  the  naviga* 
tioD.  Plea — ^Non-assumpsit. .  On  the 
defence  the  defendant  proved  that 
although  he  undertook  to  carry  for  hire, 
he  so  undertook  at  the  plaiptiff's  risk ; 
and  the  evidence  having  been  \e(i  to 
the  jusy*  they  found  on  this  point  for 
iebida^L  Hddf  that  the  qualification 


as  proved  went  to  the  foundation  of 
the  agreement  and  the  liability  con- 
sequent thereupon,  and  exempted  the 
defendant  from  any  damage  er  liability 
in  respect  of  the  contract.  Stevenson 
et  aL  v.  Gildersleeve,  495. 


CASE  (ACTION  ON  THE). 

See  Malicious  Prosecution. — 
Slander. 

Action  under  10  ^  11  Vic.  ch,  6, 
by  an  administratrix — Dutytorepair 
walls — Evidence.^ — In  an  action  on 
the  case  under  the  provincial  statute 
10  &;  11  Vic.  ch.  6,  brought  by  an 
administratrix  for  negligently  causing 
the  death  of  the  plaintiff's  intestate, 
the  declaration  stated  that  at  the  times 
when,  &c.,  the  defendant  was  posses- 
sed of  a  close,  and  one  T.  A.  was 
possessed  of  another  close,  adjoining 
the  defendant's :  that  upon  defendant's 
close  a  wall  was  standing,  which  be- 
fore and  at  the  times  when,  kc.,  was 
to  the  knowledge  of  the  defendant  in  a 
dilapidated  and  dangerous  i^tate,  and 
leaning  towards  the  close  of  T.  A. ;  by 
reason  whereof  it  became  the  duty  of 
the  defendant  to  take  reasonable  pre- 
cautions to  prevent  the  wall  from  fall- 
ing; but  that,  well  knowing  the 
premises,  he  wrongfully  permitted  the 
wall  to  remain  in  that  state,  and  that 
aflerwards,  by  reason  of  such  neglect, 
and  while,  &c.,  the  said  wall  fell  upon 
the  close  of  T.  A.,  and  in  falling  killed 
the  intestate,  who  was  then  lawfully 
in  the  said  close  of  T.  A.  The  defen- 
dant pleaded  "  not  guilty."  Upon  the 
trial  the  jury  found  a  verdict  for  the 
plaintiff,  and  the  court  discharged  a 
rule  nisi  for  a  new  trial — holding  that 
the  declaration  disclosed  a  legal  lia- 
bility  in  the  defendant,  and  that  the 
evidence  (which  is  set  out  in  the  re- 
port) warranted  the  conclusion  to 
which  the  jury  had  come. 

SemUei  that,  under  this  issue,  the 
defendant  was  at  liberty  to  shew  that 
the  accident  was  caused,  either  whdly 
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or  in  part,  hj  the  negKgence  of  the 
intestate,  or  of  others,  for  whom  the 
defendant  vi-as  not  responsible,  and  tliat 
a  reasonable  lime  for  repairing  the 
wall  had  not  elapsed  before  the  occur- 
rence: and  that,  supposiing  the  Ptate 
of  tlie  wall,  39  alleged  in  the  declara- 
tion, 10  be  admitted  in  the  pleadings, 
yet  the  defendant  might,  nevertheless, 
in  evidence,  shew  its  actual  condition, 
as  bearing  upon  the  question  of  negli- 
gence. Kinney,  Administratrix,  v. 
Morley,  226. 


CERTIFICATES. 

Under  43  Eliz.di.  6,  sec.  9.1— See 
«*  Costs.''     . 

.  Of  discharge  of  mortgages.}— 2. 
See  «  Mortgage.'* 


CHATTELS. 
Under  what  circumstances  thepro- 
peHy  ofckatteh  vestsin  the  vendee  by 
the  contract  of  sale.]-^!.  See  "  Ven- 
dor and  Purchaser." 

Aseignments  good  though  by  parol.} 
— 2    See  <<  Composition." 

MacJiinery  of  a  saio  mill  not  trade 
fixtures}— Z.  See  «  Fixtures." 


COMMISSION  TO  EXAMINE 
WITNESSES. 

Commission  not  returned  ca  order- 
ed.}— An  objection  taken  at  Nii»i  Priu^' 
to  the  admission  of  evidence  taken 
under  a  commission,  on  the  ground 
that  the  commission  was  not  returned 
to  the  office  of  the  deputy  clerk  of  the 
crown  pursuant  u>  the  judpp's  order 
was  held  bad.  Stevenson  y.JRae,  ^06. 


COMMON  SCHOOLS. 

Levying  rates  on  non-residents  onfy, 
iilegal.}—!.  See"  Munici}  aJ  Council 
Acta,"  10. 


Pavment  of  wtomes  fUkeUd^ 
Bond.i^2.  The  plaintiff  sued  on  ft 
bond  made  by  defendant  to  recover 
monies  collerted  by  Styles  under  m  by- 
law of  the  District  of  Huron  Monict- 
pal  Council  passed  to  collect  the  sQm 
cif  25/.  within  school  section  No.  8,  to 
build  a  school  house  therein :  the  cob* 
dition  of  the  bond  being  that  the  defen* 
dant  Styles  was  bound  to  edieet  all 
the  taxes  due  to  the  treasurer  of  the 
Huron  District  from  the  township  of 
Blanshard  for  the  year  1849,  and  pay 
over  the  same  to  the  plaintiff,  as  trea- 
surer, Sec.  Held,  that  all  monies  col* 
lected  for  the  erection  of  school  houses 
under  any  by-law  of  the  District  Muni- 
cipal Council  were  payable  not  to  the 
superintendent  but  to  the  district  trea- 
surer, who  alone,  under  the  late  act, 
was  authorized  to  take  security  fipom 
collectors  for  the  payment  of  monies 
collected  for  public  purposes ;  and 
that  the  plaintiff  was  entitled  to  recover 
on  the  bond.  Brown  v.  Styles  et  ai. 
S46. 


COMPOSITION. 

Parol  assignment  of  goods — Accord 
and  satisfaction.} — The  defendants 
admit  the  plaintiff's  deniand,  but  set 
up  as  a  bar  to  the  further  continuance 
of  the  action  an  agreement,  which  they 
allege  was  entered  into  between  them 
and  their  creditors,  the  plaintiff  being 
one,  by  which  the  creditors  agreed  to 
take  certain  property  and  contracts 
in  which  the  defendants  were  interest- 
ed, which  were  to  be  managed  by 
assignees  appointed  by  the  creditors : 
that  they  were  ready  and  willing  to 
make  such  assignment,  but  that  at  the 
time  of  pleading  sufficient  time  had 
not  been  allowed  to  complete  the  same* 
The  plaintiff,  taking  this  plea  as  good, 
replies,  that  he  and  the  other  creditors 
did  not  mutually  agree  with  each  other 
and  with  the  defendants  to  take  the 
asaignmenti  iucj  therein  mentioDed, 
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AS  a   composition  for.  or  a  satisfaction 
of  their  respective  debts,  nor  %vas  it 
•greed  between  them  that  the  plaintiflT 
waa  not  to  proceed  again»t  the  Hefen- 
dantsfor  the  recovery  of  his  said  debt. 
JTeUy  per  Sullivan,  J.y  that  a  compo- 
sition, where  lands  arc  not  concerned, 
or  an  assignment  of  gocdsj,  which  would 
not  fall  within  the  Stitute  of  Frauds, 
is  valid  by  parol :  that  it  is  no  objection 
to  the  accord  set  up  in  this  case  that 
the  sntisfftction  had  not  l)een  given  at 
the  time  oC  the  plea  pleaded :  that  an 
agreement  as  an  acconi,  to  which  all 
the  creditors  are  parties,  is  good,  if 
there  be  no  other  fatal  objections,  not- 
ivithstanding  that  it  is  by  parol,  and 
notwithstanding  that  acceptance  is  not 
shewn,  there  being  no  default  on  the 
part  of  the  debtors:   that  the  plea 
after  verdict  must  be  held  good,  be- 
cause it  is  in  the  nature  of  the  circum- 
stances   that  the    mutual    promises 
were  (provisionally)  a  satisfaction  for 
the  debt.    BrunskUl  v.  Metcalfet  aL 
431. 


CONSIGNOR  AND  CONSIGNEE. 

See  Pleading,  10. — Principal  and 
Agent,  2. 


CONTRACT. 
See  Agreement. — Assumpsit,  1. — 
Marriage  (Breach  of  Promise). 
Pleading,  7,  S.  — St.  Lawrence 
Tug  Boats — Vendor  and  Pur- 
chaser. 


CORPORATIONS. 

See  Municipal  Council  Acts. 
Pleading,  9. 


COSTS. 


cA.  6.] — To  a  declaration  in  trespass 
the  defendant  pleaded  not  possessed, 
which  was  held  bad  on  demurrer, 
and  plaintiff  obtained  a  verdict,  with 
U,  damages.  A  certificate,  under  the 
statute  43  Eliz.  ch.  6,  sec.  9,  was 
obtained  by  defendant,  ader  judgment 
entered  and  costs  taxed,  that  damages 
were  under  itOs,  On  motion  for  revi. 
sion  of  taxation  of  costs ;  Heldf  that 
the  plaintiff  was  entitled  to  costs  on 
the  ground  that  the  judge  who  tried 
the  cause  could  have  had  no  oppor- 
tunity of  certifying  that  the  title  was 
in  question  under  the  plea  of  not  pos- 
sessed, after  its  being  held  bad  on 
demurrer;  and  that  the  certificate 
under  the  stat  43.  Eliz.  was  too  late. 
Kaifi  V.  McGill,  151. 


See  Municipal  Council  Acts, 
10,  11. 

Cenijuate  depriving  plaintiff  of  full 
eons— 22  4- 23  Car.  II.  c4. 9—43  £/i7. 


CUSTOM. 
See  Pleading,  10.  ' 

CUSTOMS  (COLLECTOR  OF.) 

Liability  far  defalcations  of  depu^ 
ty.l — A.  having  been  appointed  col- 
lector of  customs,  gave  a  bond  to  her 
Majesty,  conditioned  that  he  should  in 
all  things  well  and  truly  discharge  his 
duty  as  collector,  and  account  for  and 
pay  over  all  monies  which  should 
come  into  his  hands  ;  and  having  re- 
ceived written  instructions  that  all 
entries  were  to  be  made  by  him,  all 
permit:!!  were  to  be  granted  and  signed 
only  by  him,  and  payment  of  all  doties 
to  be  made  to  him,  except  under  cer- 
tain circumstances.  Hdd  per  Cvr.^ 
I  hat  having  permitted  the  deputy  col- 
lector rightfully  to  assume  and  perform 
duties  entrusted  to  him  alone,  he  was 
responsible  under  his  bond  for  defalca. 
tions  of  the  said  deputy  collector.  The 
Queen  v.  Stanton^  IS. 


DAMAGES. 
See  Assumpsit,  2. 
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DEBENTURES. 
iSee  Municipal  Council  Acts,  4>. 


DEED. 

See  Mortgage. 
Priority  of  registry,'] — A.   being 
the  patentee  of  a  lot  of  land,  conveyed 
it  in  1838  to  B.:  B.  in  1840  conveyed 
it  to  C.  without  registering  the  deed 
from  the  patentee  to  himself,  which 
was  not  registered  until  April  1843  : 
C,  not  having  registered    lua  deed 
from  B.  until  May  1845,  in  September 
1847  conveyed  to  the  defendant :   in  ! 
May  1844  B.  executed  another  con- ' 
veyance  of  the  property  he  had  already  ' 
conveyed  to  C.  to  the  lessors  of  the  | 
plaintiff,  who  registered  their  deed  in 
February   1845,  thus  gaining  priority 
of  registry  over  C,  who  did  not  regis- 
ter his  deed  until  May  1845.     Held, 
that  it  was  not  necessary  that  the 
deed    should  be  registered    to   pass 
the  title  from  the  patentee  to  B.,  and 
from  B*  to  C,  and  that  the  defendant 
shewed  either  a  primd  fade  title  in 
himself,  or  that  no  estate  vested  in  the 
lessors  of  the  plaiiiliflT.  Doe  dent.  Shib- 
ley  V.  Maldron,  18P. 


in  an  action  for  dower.     White  .▼• 
Ladngy  186. 

Widow  of  naturalized  alien.^ — ^2. 
The  widow  of  an  alien  who  has  been 
naturalized  is  entitled  to  dower,  lb. 


DURESS. 
i9e«  Money  HAD  and  recbivsd,3. 


EJECTMENT. 

See  Record  (Nisi  Prius),  1,  "1. 

— »^— 

ELECTIONS. 
See  Municipal  Council  Acts,  1. 


DE  INJURIA. 
See  Marriage  (Breach  of  Promise). 


dower:  ; 

Se&  Admissions,  2. — ^Pleading,  2,  i 
3,  4,  5. 

Exchange  of  lands, — 1.  Ademan. 
dant  of  dower  is  not  entitled  to  dower  \ 
out  of  land  of  which  her  husband  died 
seized,  and  likewise  out  of  other  land 
of  which  the  husband  was  seized  in 
his  lifetime,  and  which  he  had  given 
in  exchange  for  the  land  of  which 
he  died  seized.  The  widow  is  entitled 
to  elect  out  of  which  property  she 
will  take  her  dower.  Sucli  election 
must  be  pleaded  by  a  party  defending 


ESTOPPEL. 
Sec  Agreement. — Landlord   and 
Tenant,  1. — Municipal  Council 
Acts,  4. 

Slierijps  vendee.'] — The  Ussor  of 
the  plaintiff  having  previously  recover- 
ed judgment  against  the  defendant,  in 
an  action  brought  on  the  covenants  for 
the  payment  of  money  contained  in 
two  several  mortgages  on  which  this 
action  of  ejectment  was  brought,  in 
which  prior  action  the  defendant  had 
pleaded  usury,  and  the  issue  thereoo 
having  been  found  for  the  plaintiff*,  an 
execution  issued  against  the  lands  of 
the  defendant,  and  the  premises  con- 
tained in  the  mortgages  were,  under 
the  Stat.  12  Vic.  ch.  73,  sold  to  the 
defendant,  who  at  the  time  of  the 
trial  of  this  action  was  in  possession, 
claiming  to  hold  under  a  deed  from  the 
sheriif.  Held^  that  there  was  a  suffi- 
cient privity  of  estate  between  the  pur- 
chaser  at  the  sheriff's  sale,  (the  defen- 
dant in  this  suit),  uiider  the  execution 
against  the  judgment  debtor,  to  enable 
the  lessor  of  the  plaintiff  to  estop  the 
defendants  from  setting  up  the  same 
defence  of  usury  unsuccessfully  set 
up  by  the  judgment  debtofy  ui^der 
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mrfaieli  the  defendant  daims. 


Doe 


and  entitled  to  be  regarded  as  penonal 
property.  i{icAan2Mnv.l2ann^,460« 


EVIDENCE. 
See  Admissions. — Case  (Action  on 
the). — Commission  to  examine 
Witnesses^ — New  TRiALSt4>,  5,6. 

Non  assumpsit — Evidence  there- 
un€ier,'] — The  defendant  having  been 
arrested  at  the  suit  of  one  Miller,  re- 
quested the   plaintiff*  to  join  him  as 
malcer  of  a  promissory  note  to  the 
said  Miller  for  the  amount  of  the  debt, 
which  he  did,  and  the  note  not  being 
paid   at  maturity,  the   plaintiff   was 
obliged  to  pay  the  same,  with  costs, 
&c.    The  plaintiff  then  sued  to  recover 
the  amount  paid  by  him  as  surety  for 
the  defendant,  and  sets  out  in  his  de 
claraiion  that,  in   consideration   that; 
the  plaintiff  would  join  the  defendant] 
in  signing  as  maker  a  promissory  note, ! 
jointly  and  severally  promising  to  pay  * 
Charles  Miller  or  order  the  sum  of,, 
&;c.,  for  defendant's  use  and  benefit,  j 
defendant  promised  the  plaintiff  to  in- 1 
demnify  and  save  him  harmless  from ' 
the  payment  of  the  said  sum  of  money, : 
and  anylossor  damage  which  he  should ! 
suffer  by  reason  of  his  making  the  said  | 
note.     The  plaintiflf  then  alleges  that, 
he  did  join  with  the  defendant  in  mak- 1 
ing  the  said  note,  &c.     The  defendant  | 
pleads — 1st.    Non-assumpsit;    2nd.| 
Sett-off;  and  3rd,  That  the  plaintiff 
did  not  make  the  note  for  his  accom- 
modation, &c.     Heldy  that  the  making 
of  the  note  was  not  put  in  issue  by 
the  plea  of*  non -assumpsit.     Blake  v. 
Harvey y  310. 


GUARDIAN. 
J^opawer  to  avcfid  promise  off 
riage  made  to  infant.'] — See  "Mar- 
riage (Breach  of  Promise)," 


HUSBAND  AND  WIi*E. 
See  Dower. 


FALSE  RETURN. 

See  Pleading,  I. 


FIXTURES.  1 

Trade  ^««res.]— The  saws  and 
other  machinery  of  a  saw  mill  are  not 
trade  fixtures  severable  from  the  mill, 


INFANT. 

See  Seduction. 
Gtuwdian  cannot  avoid  promise  of 
marriage  made  toA — See  "  Marriage 
(Breach  of  Promise)." 

f 

INSURANCE. 

See  Monet  had  and  received,  2. — 
PleadinGi  6, 

• 

IRREGULARITY. 

See  Record  (Nisi  Prius),  1,  2,  3. 

# 

JOINT  CONTRACTORS. 

See  Bills  of  Exchange  ltc. — 

Pleading,  1 1. 

LANDLORD  AND  TENANT. 

Sale  by  landlord  out  of  possession — 
Adverse  possession,']  —  A.  being  in 
possession  of  the  west  half  of  a  certain 
lot  of  land  as  assignee  of  the  vendee 
of  the  Crown  (no  patent  having  issued), 
assigned  the  same  to  B.,  one  of  the 
lessors  of  the  plaintiff,  but  continued  in 
possession  of  the  sooth. west  quarter  o\ 
the  said  west  half;  and  having  accept- 
ed from  B.  a  written  permission  to 
occupy  the  same,  afterwards  disavow- 
ed his  holding  by  such  permission,  and 
claimed  to  hold  the  same  in  \m  own 
right.  During  the  period  A.  claimed 
to  hold  in  his  own  right  B.  assigned 
the  whole  west  half  to  C,  the  other 
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lessor  of  the  plaintiff.  Hdd,  that  the 
defendant  A.  having  created  the  rela- 
tion of  landlord  and  tenant,  to  the 
extent  at  least  of  a  tenancy  at  will, 
by  accepting  the  written  permission 
of  B.  to  occupy,  a  subsequent  disa- 
vowal by  him  could  not  create  a  hold- 
ing so  adverse  to  B.  as  to  prevent  B  V 
assigning  to  G.  without  first  obtaining 
possession  by  ejectment.  Doe  Heti- 
derson  v.  McWade  et  al.,  8. 

Agreemejitfor  a  lease —  Covenants, 
^. — Leau  never  executed.'] — 2.  The 
aeclaration  set  out  that  A.  by  an 
agreement  under  seal  leased  certain 


ed  part  of  the  lot  of  land  to  the  lessor 
of  the  plaintiff,  who  resided  out  of,  and 
was  not  at  the  time  of  the  execution 
of  the  conveyance  in  the  province 
of  Upper  Canada.  The  lessor  €/f  the 
plaintiff  made  no  entry  on  the  land, 
nor  did  the  defendant  by  any  specific 
act  deliver  or  relinquish  possession, 
but  ceased  to  exercise  any  act  of 
ownership  over,  and  did  not  occupy 
the  part  conveyed.  The  lessor  of 
the  plaintiff  was  in  the  province  of 
Upper  Canada  in  1823  and  again  in 
1824  for  a  few  days  each  time ;  afler 
that  period  the  defendant    resumed 


•premises  to  B.  and  his  assigns, and  the  jP<>8s®«»'^n    of    the    land    conveyed, 
declaration  alleged,  by  said  agreement  ^^^^»  .*^*VJP?^*s»^".  '"  ^^  ^^^^^ 


it  was  agreed  between  the  said  A.  and 


of  thtf  plaintiff  followed  the  conveyance 


B.  that  B.  was  to  pay  the  annual  ^^  *he  estate,  and  that  such  constnic- 
rent  of  10/.  and  to  get  a  lease  of  A. '  ^ive  possession  will  be  presumed  to 
for  twenty. one  years,  with  a  renewal ;  continue  until  proof  of  actual  entry 
or  valuation  at  the  termination  thereof!  *^y  ®  stranger  or  of  discontinuance  by 
— said  B.  paying  all  expenses  in  case  '  some  distinct  act  evincing  intention 
of  a  renewal.  At  the  end  of  thei*o<*<>^-  *he  absence  from  the  pro- 
second  period  B.  to  receive  no  allow,  i  vince  and  the  want  of  actual  occupa- 
ance  for  any  improvement:  lease  to  i *'»on  for  more  than  twenty  years  by  the 
be  perfected,  with  the  usual  covenants  ^e^^*"  of  the  plaintiff  is  not  a  discon- 
between  landlord  and  tenant,  at  the!^""^"^®  of  possession  within  the  17th 
request  and  expense  of  the  said  B  :  section  of  4.  Wm.  IV.  ch.  1 ;  and  that 
that  at  the  expiration  of  t!'3  twenty- it*»e  lessor  of  the  plaintiff  was  not  barred 
one  years  B.  applied  to  A.  to  execute  *^y  ^*^®  Statute  of  Limitations.  Doe 
•^  -  Cuthbertson  v.  McGfillis,  124. 

MALICIOUS  PROSECUTION. 
Proof  of  malice  and  want  of  pro- 
bMt  cause ^ — Where  A.  goes  before 

raent.     Held,  on  demurrer,  that  the  i  a  justice  of  the  peace  and  charges  B. 

with  having  clandestinely  removed 
and  secreted  a  quantity  of  wool  and 
books  belonging  to  him,  andlhe  justice 
of  the  peace  on  such  complaint  of  A. 
issues  his  warrant  directing  his  con- 
stable to  search  for  the  said  books  \ 
and  if  the  same  should  )>e  found  to 
bring  the  books  so  found  and  also  the 
said  B.  before  him,  to  be  dealt  with 

LIMITATIONS  (STATUTE  OF).  I  according   to   law:    Held,  that   the 
JUality — Discontinuance — Absence  chdLi^e  and  nature  of  the  complaint 

abroad,'] — ^In  1822  the  defendant,  be-  !  not  being  such  as  authorized  or  jus* 

ing  in  possession  of  the  whole,  convey-  [  tified  the  justice  of  the  peace  in  issuing 


a  further  lease  for  a  renewal  term  of 
twenty-one  years  at  an  annual  rent 
of  10/.  A.  refused  to  execute  the 
lease,  or  to  grant  to  B.  any  renewal  for 
a  further  term,  contrary  to  the  said 
covenant  or  memorandum  of  agree- 


memorandum  of  agreement  contains 
no  covenant  for  the  renewal  of  the 
term  at  the  expiration  of  twenty. one 
years.     LeifS  v.  Baldwin  et  al.,  488. 

LEASE. 
See  Landlord  and  Tenant,  2. 
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hiA  ivarnat, B*C9A  only  recover  agaiDst 
A.  by  proving  that  in  making  the  com- 
pluiDt  A.  acted  malicioiialy  and  without 
any  reasonable  or  probable  cause. 
McNeills  V.  Gartshorey  464« 


MARRIAGE  (BREACH  OF 
PROMISE.) 

JPromise  cannot  be  aivoided  hy  in- 
fant^s  guardian — De  injurid.Jl — ^To 
a  eount  in  assumpsit  for  a  breach  of 
pTomiae  of  marriage,  the  defendant 
pleaded  that  a(\er  the  contract  and 
pfomise,  &c.y  and  before  breach, 
to  wit,  on  &c.,  it  was  agreed  by 
and  between  defendant  and  one  D.  W., 
who  then  waa  the  legal  guardian  of 
plaintiflT,  who  was  then  an  infant,  and 
by  and  with  the  concurrence  and  ap- 
probation of  plaintiff,  that  the  said 
contract  and  promise  should  be,  and 
the  same  was  thereupon  rescinded  by 
the  defendant  and  plaintiff's  guardian, 
with  the  plaintiff's  consent  and  con. 
currence.  HeU,  that  the  plea  was 
bad,  on  ^e  ground  that  the  contract 
eoold  only  be  avoided  by  the  act  of 
the  tn&nt,  and  not  by  the  act  of  the 
guardian.  Held  oho,  that  the  re- 
plication of  de  infurid  to  the  above 
plea  is  bad,  on  the  ground  that  it  is 
only  good  when  the  plea  admits  the 
breach  of  the  promise  stated,  and  ez- 
coaea  it.    Parks  v.  Maybee,  257. 


MONEY  HAD  AND  RECEIVED. 

Transfer  of  dedtsJ] — 1.  A.  being 
indebted  to  B.  conveys  to  him  lands  in 
trust  to  sell,  and  afler  paying  his  own 
debt  to  pay  over  any  surplus  remaining 
to  A.  Whilst  this  trust  remained 
open  C,  being  also  a  creditor  of  A. 
for  the  amount  of  two  promissory  notes 
made  by  A.  payable  to  him  (G.),  in- 
dorses these  notes  to  B.  with  the 
assent  of  A.,  upon  the  agreement  that 
B.  should  pay  to  G.  the  amount  of  the 
notes  out  of  any  surplus  of  the  pro* 
Sz 


ceeda  of  the  lands  which  should  remain 
in  his  hands  aAer  paying  his  own  debt. 
Held,  that  it  not  being  proved  that  the 
account  between  A.  and  B.  was  ever 
finally  adjusted,  money  had  and  receiv- 
ed would  never  lie  by  C.  against  B.  to 
recover  the  amount  of  the  promissory 
notes.  When  jnoney  is  received  in 
the  execution  of  a  trust,  an  action  for 
money  had  and  received  cannot  be 
maintained  against  the  trustee,  so  long 
as  such  trust  remains  open.  Quarts 
whether  in  this  case,  even  if  there  had 
been  a  final  settlement  between  A. 
and  B., leaving  a  surplus  in  B.'s  hands, 
G.  could  have  recovered  against  B. 
without  declaring  specially.  Mc- 
Pheraon  v.  Pwudfoat^  &7. 

Insurance  Money,'] — 2.  B.  having 
insured  a  mill  erected  on  a  portion  of 
the  lands  conveyed  in  trust  as  above, 
and  having  received  the  insurance 
money  therefor,  QiusrCf  whether  he 
was  accountable  to  A.  therefor.  Sem- 
bkf  he  was  not.     lb. 

Tolls  exacted  by  compulsion^] — 3. 
SenMey  that  money  paid  as  tolls  under 
compulsion,  in  order  to  enjoy  a  road, 
may  be  recovered  in  an  action  for 
money  had  and  received.  Little  v. 
Tkt  Dundas  and  Waterloo  Macadam- 
ized Road  Co.f  399. 


MORTGAGE. 

A  registrar  is  bound  to  register  or 
file  a  certificate  or  discharge  of  a  por- 
tion of  the  lands  contained  in  a  mort- 
gage. In  re  RidotU,  Registrar,  SfC.y 
477. 


MUNIGIPAL  COUNCIL  ACTS. 

Setting  aside  election.'] — 1.  The 
court  will  not  set  aside  an  election  on 
the  relation  of  a  party  who  concurred 
in  the  election,  and  voted  for  the  per- 
son whose  election  he  afterwards  at- 
tempts to  set  aside.  The  Queen  ex 
rel,  Rosebank  v.  Parker ,  15. 

TOL.    II. 
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By4aw  far  paymmt  of  a  debt  or 
creating  a  toan,^ — 2.  Municipal  coun- 
cils under  the  1^  Vic.  ch.  81,  in  any 
by-law  passed  for  payment  of  a  debt 
or  creating  a  loan,  must  settle  and 
'^irert  to  be  levied  a  special  rate  for 
buch  purpose  Mdlish  v.  The  Town 
Council  oj  ihe  Toum  of  Brantford^ 
35. 

MunkipcUyear.'] — 3.  The  munici 
pal  3'ear  under  12  Vic.  cb.  81  begins 
on  the  1st  of  January  and  ends  on  the 
3 1st  of  December,  and  not  from  the 
day  appointed  for  the  municipal  elec 
tions  of  one  year  to  the  same  day  of 
the  next  year.     i&. 

Dibenturee  under  y  invalid  by4aws 
no  estoppel  ] — 4.  A  debenture  isKued 
by  a  municipal  council  under  their 
corporate  seal,  and  signed  by  the  head 
of  such  corporation,  for  payment  of  a 
debt  due,  or  loan  contracted  under  a 
by-law  which  does  not  provide  by 
special  rate  for  the  payment  of  such 
debt  or  loan,  does  not  estop  such  mu- 
nicipal council  from  setting  up  as  a 
defence  to  an  action  on  the  debenture 
the  invalidity  and  nullity  of  such  by- 
law.   2b, 

ITflh  section  of  12  Vic.  ch.  81.]— 
5.  The  lT7th  section  of  the  act  12 
Vic.  ch.  81  relates  to  ail  debts  and  in- 
terest lawfully  incurred  and  becoming 
payable  within  the  year.    lb. 

Bjf'latps.'] — 6.  A  by-law  of  a  mu- 
mcipal  c«tuncil  is  valid  if  it  appears  on 
the  face  of  it  to  be  enacted  and  passed 
by  a  municipal  body  htiving  authority 
to  make  »ucn  by-law  under  the  statute 
12  Vic.  ch.  81.  In  re  Hawkins  v. 
The  Municipal  Council  of  Huron, 
Perth  If  Bruce.  72. 

Varianct  in  nameJ]  —7.  A  variance 
in  stating  the  legal  name  of  such  mu- 
nicipal corponiion  in  a  by-law  will 
nol  invalidate  such  by-law,  if  it  appears 
on  the  face  of  it  to  be  enacted  and 
passed  by  a  corporation  having  autho- 
rity to  pass  it.    lb. 


Supplementary  by4aws^'^%.  Ma* 
nicipal  corporations,  under  12  Vic. 
ch.  81,  may  by  a  subsequent  by-law 
impose  an  additional  rate  to  provide 
for  any  deGciency  in  the  sum  levied 
under  a  previous  by-law  for  payment 
of  debts  incurred  previous  to  the  lat 
of  January  1849.     lb. 

Nonresident^  if  freeholdsr^  may 
move  to  quash  &y-/afM.]— 9.  Where 
in  an  application  to  quash  a  bj-law 
passed  by  the  municipality  of  a  town- 
ship, it  was  objected  that  Uie  applicant 
was  anon*  resident:  Held  per  Curiam^ 
that  as  a  free-holder  of  the  townahip 
the  applicant  had  an  interest  in  all 
by-laws  passed  by  the  township  coun- 
cil sufficient  to  enable  him  to  move  to 
quash  any  of  them.  De  La  Have  v. 
7%6  Mumcipalisy  of  the  TownAsp  of 
and  the  Gore  of  Toronto,  317. 

By-law  assessing  residents  only  for 
sdu)olrate^^CosU.]^10.  Where  the 
municipality  of  a  township,  intending 
to  act  under  the  statute  13  &  14  Vic.» 
ch.  48,  for  common  school  purpoaes^ 
declared  a  rate  upon  the  resident  in- 
habitants of  a  school  aertion  only — 
Held  per  Cur.,  that  under  13  &  14 
Vic,  ch.  48,  as  well  as  the  U.  G. 
Assessment  and  Municipal  Acts,  the 
by-law  was  invalid,  because  the  rate 
should  be  levied  on  the  taxable  pro^ 
perty  within  the  section,  whether  of 
residents  or  non-residents.  Hdd  tdsOt 
that  in  such  case  the  court  haa  no 
discretion,  but  must  quash  the  by-law 
with  costs.  Quare:  Whether  in  the 
present  case  the  rate  and  assessment 
to  be  levied  were  stated  in  the  by-law 
with  sufficient  certainty.    lb. 

Indemnity  to  councillor.'] — 11.  A 
by-law  passed  to  indemnify  a  towa- 
ship  councillor  elect  for  the  cosU  oft 
quo  warranto,  by  which  bis  election 
was  set  aside,  is  illegal.  In  re  Bell  v. 
The  Municipality  of  the  TownA^ 
ofManverSf  507, 
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NAVIGATION, 
See  St.  Lawrence  Tug  Boats. 

(^lUsMon  between  steamere.']  —  h\\ 

cases   of  colliiion  between  vt^ntielia,  a 

defendant  i^  not  liable  unleM  the  whole 

fault  cao  be  attributed  to  his  vessel. 

Held   in  thi»  case,  that  it  does  not' 

aatiafactorily  appear  that  all  or  any  of 

the  blame  can  be  justly  attributed  to 

the    defendants'  vessel.      A  verdict 

therefore  found  for  the  plaintiffs  at 

Niai   Prius  was  set  aside,  S'^l  a  new 

trial  granted.  Bowen  et  al,'v,EtDairt  et 

id.  542. 


NEGLIGENCE. 
See  Case  (Action  on  the). 


NEW  TRIALS. 
CffwUed  on  grounds  of  surprise,'] — 
1.  See  *'  Admissions." 

Excessive  verdicts.'] — 2.  See  "  Ver- 
dicts." 

Seduction — Jfew  trial  on  the  evi- 
dence.]-^.  See  <«  Seduction." 

Misdirection.]  —  4.  Where  the 
cdiarge  of  the  learned  judge  who  tries 
a  cause  is  calculated  to  make  an  im- 
preseion  on  the  jury  prejudicial  to  a 
pnrty,  which  the  evidence  and  circum- 
stances  do  not  entirely  warrant,  the 
court  will  grant  a  new  trial  without 
costs,  on  the  ground  of  misdirection. 
White  v.  Crawford,  352. 

Verdict  for  defendant — Evidence — 
Plaintiff  entitled  to  admitted  issues.] 
— 5.  Defendant  being  the  agent  of 
plaintiffs,  and  having  received  large 
sums  of  money,  as  such  agent,  on 
account  of  plainti^,  and  having  de- 
posited the  9ame,  mixed  with  his  own 
and  other  persons'  moneys,  in  a  safe 
in  his  office,  which  was  broken  into 
snd  the  money  stolen,  a  verdict  having 
been  rendered  for  defendant  at  nisi 
prius:  Held,  that  there  should  be  a 
new  trial,  with  co^s  to  abide  the 
event,  on  tha  ground  that  it  did  not 


appear  with  sufficient  certainty,  on  the 
evidence,  that  there  was  a  .niffirient 
amount  in  the  safe  at  the  timp  of  the 
robbery  to  satisfy  plaintiff*' claim:  snd 
also,  on  the  ground  that  the  plaintiffs 
were  entitled  to  nominal  damages,  at 
all  events,  on  the  counts  f  r  men  y 
lent,  money  paid,  Stc.,  to  which  there 
was  no  answer  on  the  record. — Gore 
Bank  v.  Hodge,  359. 

Contradictory  evidence,]-- 6.  De- 
fendant having  agreed  to  di'liver  plain- 
tiff a  quantity  of  pork  which  would 
pass  irispection  in  Montreal  as  of  a 
certain  quality — which  it  did  not — and 
an  action  having  been  brought,  and  the 
evidence  at  the  trial  as  to  the  quality 
of  the  pork  being  con'radictory,  the 
court  refused  to  disturb  the  verdict  for 
the  plaintiff,  on  the  ground  that  it  was 
for  the  jury  to  decide  between  the 
evidence  of  the  plaintiff  and  that  of  the 
defendant.    Stevenson  v.  Aoe,  406. 


NISI  PlilUS  RECORD. 
See  Record  (Nisi  Patus.) 

NOMINEE  OP  THE  CROWN. 
See  Landlord  and  TbnanTi  1. 


NON  ASSUMPSIT. 

AdmiesibiHty  of  evidence  thereun' 

cfer.]— See  "  Evidence." 

t 

NOTICE  OF  ASSESSMENT. 

See  NoTicx  of  Trul,  1. 


NOTICE  OF  TRIAL, 
See  Record  (Nisi  Prius),  3. 

Agreement  to  accept  short  noUoe — 
Notice  rf  assessment  served.]  —  1. 
Where  an  attorney  had  obtained  ex- 
tensions from  time  to  time  to  plead, 
agreeing  to  take  short  notice  of  trial, 
or  any  notice,  or  ti>  go  down  to  trial 
without  notice,  and  short  notice  of 
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assessment  was  served— -£ei!i,  that 
the  court  would  not  set  aside  the  ver- 
dict, on  the  ground  that  the  attorney 
had  agreed  to  accept  short  notice  of 
trial,  &c.,  but  not  notice  of  asAessment. 
Williams  v.  Lee,  Williams  v.  Vim^ 
sittart,  157. 

Short  notice —Time.y-^^.  Held, 
that  under  the  practice  here,  short 
notice  of  trial  means  four  days'  notice, 
the  first  and  last  days  inclusive.    lb. 


PLACITA. 
See  Record  (Nisi  Prius),  1.  2. 


PLEADING. 

See  Admissions,  2 — CoMPositioN- 

Marriage  (Breach  of  Promise). 

Action  for  false  return — JSrgu- 
mentativenessJ] — 1.  To  an  action  by 
an  execution  creditor  for  not  levying 
and  falsely  returning  nulla  bona  to  a 
writ  of  ^.  /a.,  the  defendant  pleaded, 
that  at  the  time  of  the  delivery  of  the 
writ  there  were  goods,  Sec,  of  the 
execution  debtor  whereout  he  might 
have  levied,  &c.;  and  that  afterwards, 
and  before  the  return,  and  before  a 
reasonable  time  had  elapsed  for  seizing 
the  said  goods,  &c.,  under  the  writ, 
and  before  any  default  or  breach  of 
duty  by  defendant,  as  sheriff,  in  res- 
pect of  the  said  writs,  and  before  suit, 
to  wit,  &c.,  the  plaintiffs  ordered  the 
defendant  not  to  take  any  proceedings 
on  the  writ  until  further  directed .  The 
plea  went  on  to  shew,  that  afterwards 
and  before  the  return,  &c.,  to  wit, 
&c.,  the  plaintiffs  further  directed  the 
defendant  to  proc-eed  and  execute  the 
writ;  and  that  at  the  time  of  the  la<(t 
mentioned  direction,  and  theuce  con- 
tinually, there  were  not  any  goods,  &c. 
Verification.  Upon  special  demurrer, 
assigning  for  cause  that  the  plea  was 
an  argumentative  and  indirect  traverse 
that  there  were  any  goods  of  the  exe- 
cution debtor  whereout  the  defendant 


might  have  levied,  and  that  the  omw- 
sion  to  levy  between  the  delivery  of 
the  writ  and  the  further  directioa  to 
the  defendant  was  not  soiliciently  ex- 
cused  by  the  averment  in  the  plem 
that  the  execution  of  the  writ  w»s 
countermanded  before  a  reasoDlMe 
time  had  elapsed  for  seizing  the  goods 
under  it:  Held,  that  the  plea  was  a 
good  defence  to  the  action,  and  was 
well  pleaded,  Davis  et  al  v.  Jorvts, 
Sheriff,  161. 

Dower-^MetMctOion  to  plea  of  ne 
unquesaccoujUe,} — 2.  Replication  to  a 
plea  of  ne  unques  accouple :  that  the 
demandant,  oh  the  Ist  of  May  1790, 
and  before  suit,  was  accouj^ed  to  A. 
B.  deceased,  in  lawful  matrimony, 
concluding  to  the  country.  Demoner : 
that  the  replication  does  not  state  or 
allege  when,  where*  or  in  what  king, 
dom,  &c.,  demandant  was  accoupled 
to  the  said  A.  B.  in  lawful  matrimony 
as  therein  alleged,  or  by  what  minister, 
&c.,  or  according  to  what  religious  ritCi 
or  by  what  law,  &c  ,  nor  is  it  therein 
alleged  that  the  said  marriage  was  con- 
tracted before  or  during  seisin  of  the 
said  A.  B.  Held^  that  the  repdicalion 
was  good  without  alleging  when,  or  by 
whOTa,  or  by  what  form  of  rdKgious 
rite  the  demandant  was  married. 
WiUiams  v.  Lee,  and  WHttamo  v. 
Vansittart,  175. 

Pka,  ne  ungues  seizie — RepKea- 
tion.y-B.  Plea :  That  the  said  A.  B. 
was  not,  Sec,,  seized  of  the  said  lot, 
&c.,or  of  any  part  thereof,  of  such  an 
estate  whereby  he  could  endow  defeti- 
dant  thereof:  verification ,  Sic.  Repli- 
cation: That  the  said  A.  B.,  &c.,was 
seized  of  such  an  estate  in  the  said  lot, 
&c.,  whereby  he  could  endow  deman- 
dant thereof:  to  the  country.  Demwr- 
rer :  That  the  replication  is  nncertain 
and  insufficient  in  alleging  that  he  had 
such  an  estate,  Jcc,  without  showing 
(vhat  estate  he  had  or  was  seized  or 
possessed  of  in  the  said  land,  or 
whether  it  was  such  an  estate  as  en*' 
titled  her  to  dower  at  common  law,  or 
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undor  the  statue  4  Win.  tV.  ch.  1, 
&c.:  Held^  That  the  plea  should  have 
concluded  to  the  country,  and  that  the 
objection  applies  equally  to  the  plea, 
vrbich  does  not  deny  any  such  inter- 
est in  the  husband  as  under  the  statute 
%voald  have  entitled  the  demandant 
to  dower,  and  that  the  replication 
meets  the  plea  and  alleges  a  seizin, 
i^hich  is  therein  denied.     lb, 

Replication  to  plea  of  alienage.'} — 
4.  Replication  to  3rd  plea :  That  the 
said  A.  B.  was  at  the  said  several  times 
wb«n  &C-,  in  the  third  plea  mentioned 
a  good  and  lawful  subject  of  the  United 
Kingdom  pf  Great  Britain  and  Ireland, 
&c.,  and  was  not  an  alien  or  subject 
of  the  United  States  of  America,  as  in 
said  plea  alleged :  to  the  country.  De- 
fnurrer:  That  the  replication  is  double 
and  uncertain,  in  taking  issue  on  sev- 
eral distinct  and  material  facts — namely 
in  denying  the  allegation  that  the  said 
A.  B.  was  not  a  subject  of  the  United 
Kingdom,  &c. ;  and  also  denying  that 
he  was  not  a  subject  of  the  United 
States,  and  also  that  he  was  at  any 
time  an  alien:  that  it  should  have 
shown  either  that  the  said  A.  B.  was 
a  natural  born  subject  or  a  naturalized 
subject,  or  how  otherwise:  Held, 
That  the  replication,  taking  issue  on 
both  the  branches  of  the  plea,  is  good. 
lb. 

Replication  to  plea  denying  right 
within  twenty  years,'] — 5  Replication 
to  4th  plea:  That  she  did  become 
entitled  to  demand  her  dower,  &c., 
within  twenty  years  next  before  the 
commencement  of  the  suit,  modo  et 
forma.  Demurrer  to  replication:  That 
it  is  not  shown  or  stated  affirmatively 
when  or  in  what  day  the  said  deman- 
dant became  entided  to  demand  her 
dower  in  the  said  land,  &c.  Held,  that 
the  replication  alleges  time,  namely, 
within  twenty  years — though  not  the 
day,  but  that  the  day  need  not  neces- 
sarily be  stated.    lb, 

Acivm  on  Policy  of  Imnrance — 
MfU  contract — Declaration.'} — 6.  A 


declaration  on  a  policy  of  insurance, 
setting  out  a  statement  of  facts  from 
whence  it  may  be  inferred  that  the 
insurance  was  effected  for  the  joint 
benefit  of  the  plaintiff  and  another, 
held  bad,  for  not  distinctly  averring  the 
interest  of  the  other,  and  that  the  ac- 
tion was  brought  on  the  joint  account 
of  the  plaintiff  and  the  other  shown 
by  the  statements  set  out  in  the  declar- 
ation to  be  interested  in  the  goods 
insured.  Dunlopy.JEtna  Insurance, 
Co.,  252. 

Joinder  of  counts,'] — 1.  First  count 
states  that  plaintiff,  at  the  request  of 
the  defendant,  had  agreed  to  buy  two 
certain  parcels  of  walnut  lumt)er  then 
being  in  defendant's  yard,  in  all  5000 
feet,  at  6/.  55.  per  1000  feet,  to  be 
paid  for  before  delivery:  then  avers 
payment  and  delivery  by  defendant  to 
plaintiff  of  a  much  less  quantity,  to 
wit,  3500  feet  less  than  the  contents 
of  the  said  two  parcels,  as  defendant 
well  knew,  and  that  defendant  fraudu- 
lently and  falsely  deceived  and  defraud- 
ed the  plaintiff,  whereby,  &:c.  Second 
count  states  that  plaintiff,  at  request  of 
defendant,  had  bargained  for  two  other 
certain  parcels  of  walnut  lumber  then 
being  in  defendant's  yard,  coMaining 
5000  feet  of  a  certain  quality,  to  wit, 
good  merchantatile  lumber,  at  61.  be. 
per  thousand  feet,  to  be  paid  foi:  before 
delivery :  then  avers  payment  and  de- 
livery by  defendent  of  5000  feet  as 
and  for  the  lumber  so  bargained  for, 
yet  that  the  lumber  so  delivered  by  the 
defendant  as  last  aforesaid,  was  infe- 
rior in  quality  to  the  lumber  so  agreed 
to  be  bought,  and  was  inferior  in  quali- 
ty to  the  lumber  so  bargained  for  by  a 
large  sum  of  money,  to  wit,  the  sum 
of  5/.  per  1000  feet,  all  of  which  the 
defendant knew,and  that  defendant  de- 
ceived and  defrauded  plaintiff,  where- 
by, &c.  Held  per  Cur.,  that  there 
is  no  misjoinder  of  counts.  Keise  v. 
Miller,  296. 

Breach  of  contract — Special  assuff^- 
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sit — Amgnment  of  br€aches.'\  —  8. 
In  special  assumpsit  for  not  accepting 
schooneri  the  declaration  set  out  that 
in  consideration  that  the  plaintiff  would 
sell  to  the  defendant  the  schooner  in 
question,  *<  together  toith  ail  and  sin- 
gular the  apparely  tackle  and  furni- 
ture, boalSf  oars  and  appurtenances 
to  the  said  schooner  belonging  or  ap 
pertainingj  and  convey  and  assure 
the  same  to  the  defendant  by  a  good 
and  sufficient  deed  of  conveyance  or 
bill  of  sale,  free  from  all  incumbrances," 
for  a  stated  price,  the  defendant  pro- 
mised, &c.  The  declaration  then  al- 
leged a  delivery  of  the  schooner  to  ihe 
defendant  under  the  contract,  *^  together 
with  the  apparel,  tackle  furniture  and 
appurtenances  thereunto  belongings  \ 
ind  the  said  boats  and  oars^^  and  | 
averred  that  at  the  proper  times 
*<  the  said  schooner  or  vessel  was  free 
from  all  incumbrances,"  and  that  the 
plaintiff  was,  at  all  such  timen,  <*  ready 
and  willing  to  make  and  execute  a 
conveyance  or  bill  of  sale  of  ihe  said 
schooner  or  vesselyiaith  the  said  appur- 
tenanceSf  boats  and  oars,  and  to  do 
every  thing  on  his  part  to  be  done  or 
performed  by  the  said  contract,"  and 
did,  to  wit,  &c.,  '*  tender  (o  the  de- 
fendant a  conveyance  or  bill  of  sale  of 
the  said  vessel,  unth  the  said  appur- 
tenances,  boats  and  oars,  in  manner 
and  according  to  the  terms  aforesaid." 
Breach — that  the  defendant  refused, 
&c.  Upon  special  demurrer,  it  was 
held  that  the  declaration  was  had  for 
not  alleging  that  the  conveyance  ten- 
dered embraced  the  *'  apparel,  tackle 
and  furniture ^^  and  because  it  was 
notinconsii^tent  with  all  the  averments 
that  the  "  apparel,  tackle  and  furm- 
ture''^  might  not  be  free  from  incum- 
brances.    Phillips  V.  Merritt,  299. 

U,  C  College — Change  of  name — 
Avermenu  **quod  cui»."]— 9.  The 
plaintiffs,  by  the  name  of  the  Upper 
Canada  College  and  Royal  Grammar 
School  declared  on  a  bond  ma«le  be- 
tween  the  chancellor,  president  and 


scholars  of  King's  College  and  the  de- 
fendant, and  in  their  declaration  aver 
as  follows :  <^  And  whereas  the  said 
indenture  and  cx)venant  (although 
made  with  the  chancellor,  &c.  as 
aforesaid)  was  so  made  for  and  on  be- 
half, and  for  the  benefit  of  the  plain- 
tiffs; and  whereas  by  an  act  of  parlia. 
ment  of  this  province,  passed  in  the 
12th  year  of  Her  Majesty's  reign, 
&c.,  intituled,  &c.,  the  plaintiffs  are 
entitled  to  the  benefit  of  the  said  id* 
denture  and  covenants  as  if  the  plain- 
tiffs* had  been  named  therein  as  the 
parties  of  the  second  part.  Demurrer 
— Special  causes  assigned,  1st.  That 
it  does  not  appear  by  the  said  declara- 
tion, or  by  the  said  indenture  or  cove- 
nant as  therein  set  forth,  that  the  said 
indenture  or  covenant  was  made  to  the 
parties  of  the  second  part  on  behalf, 
or  to,  or  for,  or  for  the  use  and  benefit 
of  the  said  college,  except  by  averment 
in  the  declaration  to  that  effect,  which 
averment  is  repugnant  to  the  C4)venant 
itself  as  set  forth,  and  can  only  be 
supported  by  ])aro]  evidence,  which 
must  necessarily  alter  and  vary  the 
effect  of  the  said  covenant.  2nd. 
Also,  that  if  such  averment  is  ndmis- 
sible,  the  plaintiffs  have  not  made  a 
direct  and  positive  averment  of  the 
necessary  fact,  but  have  merely  recited 
such  fact  contrary  to  the  rules  of  good 
pleading.  Held,  that  the  effect  of  the 
statutes  12  Vic.  ch.  82,  and  13  &  U 
Vic.  ch.  49  was  to  transfer  the  cove- 
nant from  the  University  of  King's 
college  to  the  plaintiffs;  and  conse- 
quently gives  them  the  right  of  proper- 
ty in  the  indenture  declared  on,  and 
entitles  ihem  to  recover  thereon  in  the 
name  used  :  that  proof  that  the  cove- 
nant was  made  on  the  behalf  and  for 
the  benefit  q[  the  plaintiffs  would  not 
be  contradicting  the  deed  or  covenant: 
that  an  averment  of  a  material  fact 
in  a  pleading  by  way  of  •*  guod  cum" 
is  sufficient.  The  Principal  of  U.  C. 
College  and  Royal  Grammar  School 
V.  Boulton,  326. 
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Plea  setting  up  custom — Averment 
of  notice.]—10.  P&Or— That  accord- 
ing to  the  custom  and  usage  of  for- 
warders and  carriers  existing  at  Toron- 
to, consignees  are  authorized  to  pay 
^wharfingers  the  amount  due  from 
them  to  such  forwarders  and  carriers, 
for  the  forwarding  and  carrying  of 
their  goods.  Held  per  Cur. — That 
assuming  the  alleged  custom  to  be 
valid,  notice  thereof  to  the  piaintifT,  if 
not  acquiescence  therein,  should  be 
alleged.  Torrance  etcd.  v.  Hayes  et 
al.,  338. 

Fromisaory  note — Materialiiy  — 
Negative  pregnant. 1 — 11.  Declara- 
tion on  a  pfomissory  note  alleged  to 
have  been  made  by  the  defendants 
under  the  name  of  A.  B.  &  Co.,  pro- 
mising to  pay  G.  &  D.  who  indorsed 
to  plaintiffs.  Plea  by  A.  B — that  he 
did  not  make  the  note  in  the  declara- 
tion mentioned.  Demurrer  —  The 
causes  specially  assigned  are  that  the 
plea  oflTers  an  immaterial  issue ;  and 
that  as  in  the  declaration  the  defen- 
dants are  charged  as  joint  makers,  it 
is  no  answer  for  one  of  them  to  say 
that  he  did  not  make  the  note,  and 
that  the  plea  traverses  a  negative 
pregnant :  Held^  that  the  plea  tra vers, 
ing  the  making  of  the  note  is  clearly 
material,  and  it  doe^  not  contain  a  ne- 
gative pregnant.  Cily  Bank  v.  KeUar 
et  al.,  508. 

» 

PRACTICE. 
See  Costs. — Notice   op  Trial. — 
SzcoRD  (Nisi  Prius),  1, 2. — Ver- 
dicts. 


consignee  is  authorized  to  make  pay. 
ment,  after  the  delivery  of  the  goods 
to  the  consignee,  and  after  an  account 
has  been  stated  between  him  and  the 
forwarder.  Hayes  et  aL  v.  Torrance 
et  cd.y  338. 

» 

PROMfSSORY  NOTES. 
See  Pleading,  11. 


PRINCIPAL  AND  AGENT. 

See  New  Trials,  5. 
lAabUity  of  collector  of  customs 
for  defcUcations  of  deputy!] — 1.   See 
"Customs  (collector  of)." 

Wharfinger  not  agent  of  forwarder. "] 
2.  Seinble,  that  a  wharfinger  is  not  an 
agent  of  the  forwarder,  to  whom  the 


RECORD  (NISI  PRIUS). 

Ejectment — Omission  of  pladta — 
Irregularity J\ — 1.  A  nisi  prius  re- 
cord in  ejectment  having  been  passed 
and  brought  to  trial  without  a  second 
plcLcitay  held,  that  the  omission  was 
not  a  sufficient  ground  for  setting  aside 
the  trial  or  verdict  for  irregularity. 
Doe  Mills  y.  Kelly,  1. 

2.  The  jury  having  been  sworn  to 
try  an  action  of  ejectment,  after  the 
plaintiff  had  given  evidence  of  his 
title  it  was  objected  that  the  record 
was  made  up  without  continuances  or 
second  pladta,  and  the  defendant  re- 
fused  to  confess  lease,  entry  and 
ouster,  and  the  plaintiff  was  nonsuited. 
A  rule  nisi  having  been  granted  to  set 
aside  the  nonsuit.  Held,  that  the  rule 
should  have  been  to  set  aside  the  ver- 
dict. Held  also,  that  the  objection  to  the 
nisi  prius  record  was  made  too  late. 
Held  aUot  that  the  nisi  prius  record 
might  have  been  amended.  Doe  Sher^ 
rard  v.  Lowry,  165. 

Ejectment — Leave  to  amend  by 
adding  demises,  abandoned.'] — 3.  A 
judge's  order  having  been  obtained  to 
amend  the  proceedings  in  an  ejectment 
suit,  after  the  consent  rule  and  plea 
had  been  filed,  (by  adding  three  new 
demises,)  and  no  proceedings  having 
been  taken  under  the  order  until  the 
commission  day  of  the  assizes — being 
some  months  after  the  granting  of  the 
order  —  when  the  nisi  prius  record 
was  passed  with  additional  demises. 
The  record  was  entered  for  trial,  and 
the  defendants  made  no  objection  to 


see. 
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the  cane  proceeding  until  after  the 
jury  bad  been  sworn  and  the  plaintiffs 
had  given  evidence,  when  the  defen- 
dants objected  to  the  amendment  and 
refused  to  confess  lease,  entry  and 
ouster,  except  to  the  original  demises, 
and  a  verdict  was  entered  for  the 
plaintiffs  on  the  original  demises  only. 
Hdii  on  an  application  to  set  aside 
the  verdict  on  the  original  demises, 
that  the  new  demises  added  to  the  nisi 
prius  record  did  not  violate  the  nisi 
prius  record  or  verdict ;  and  that  the 
lessors  of  thp  plaintiff  could  abandon 
the  order  to  amend.  Hdd  al$f>f  that, 
after  the  defendants  appearing  and 
confessing  the  lease,  &c.,  it  was  too 
late  to  object  to  the  regularity  of  the 
notice  of  trial.  Doe  dem.  Duff  et  al, 
V.  DaugeUl  et  al.^  169. 

REGISTRY  AND  REGISTRAR. 
See  Deed. — ^Mortoage. 


ROADS. 
See  Money  had  and  received,  3. 

TMs."} — A  road  company  is,  under 
the  statute  of  U  &  15  Vic.  ch.  122, 
sec.  3,  authorised  to  take  tolls  at  each 
gate  at  each  time  of  passing,  i^br  any 
portion  of  the  road,  on  either  side,  or 
on  both  sides  of  a  gate,  for  a  distance 
of  not  more  than  half  way,  and  not 
exceeding  five  miles  of  the  whole. 
Xtttfe  V.  The  Dundas  If  Waterloo 
Macadamized  Road  Company^  399. 
» 
SEDUCTION. 
New  trial  mi  the  evidenceJ] — In 
an  action  for  seduction,  where  the 
person  sedoced  in  giving  her  evidence 
declared  that  another  person  whom 
she  had  formeriy  charged  with  being 
the  father  of  the  child  had  been  so 
charged  falsely  by  her,  and  that  the 
defendant  was  the  father  of  the  child, 
and  her  evidence  having  been  contra, 
dieted  and  shaken  in  many  particulars, 
the  amount  of  the  verdict  being  con- 


siderable, the.covrt  granted  a  new  trial 
on  payment  of  costs.  Came  v.  Reid, 
342. 


SHERIFF. 
iS^ee  Pleading,  1. 


SHERIFF'S  VENDEE. 
See  Estoppel. 

SLANDER. 

Whether  the  toorda  are  aaionatfle 
ornotas  understood  by  strangers,^ — 
The  declaration  sets  out  that  the  plain- 
tiff  carried  on  the  business  and  trade 
of  a  weaver  in,  &c.,  And  was,  &c., 
and  that  before  speaking  the  words 
mentioned  in  the  declaration,  defen- 
dant had  retained  and  employed  plain- 
tiff to  weave  thirty-five  pounds  of  yam 
for  him,  and  that  the  defendant  had 
delivered  such  yam  to  the  plaintiff  fi>r 
that  purpose :  that  upon  the  said  yam 
being  wove,  &c.,  it  had  been  alleged 
by  defendant  that  five  pounds  of  the 
yam  was  deficient,  and  had  been  fe- 
loniously stolen  by  the  plaintiff.  The 
declaration  then,  in  the  third  count, 
alleged  that  the  defendant  in  a  certain 
other  discourse  of  and  concerning  ti^e 
yarn,  and  in  the  presence  and  hearing 
of  divers  persons,  spoke  and  published 
the  following  words,  that  is  to  say: 
"Thomas  Young  (the  plaintiff)  stole 
five  pounds  of  my  yarn ;  it  was  a 
rogbeish  trick."  And  in  the  fourth 
count  the  words''  are  alleged  to  have 
been,  « Thomas  Young  stole  five 
pounds  of  my  yam."  Held^  that  the 
words  spoken  in  the  presence  of 
strangers,  ignorant  of  the  particular 
circumstances  relating  to  the  yam,  were 
actionable.  Beld^on  motion  in  arrest 
of  judgment  on  the  ground  that  plaintiff 
being  bailee  could  not  be  guilty  of 
larceny,  that  the  use  of  words  imput- 
ing an  indictable  offence  is  actionable 
or  not  according  to  the  sense  in  which 
they  may  be  fairiy  understood  by  by. 
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Btanders  not  acquainted  with  the  mat- 
ter to  virbich  they  relate.  Young  v. 
Sloath  284. 

» 

STATUTE  OF  LIMITATIONS. 
See  Limitations  (Statute  of.) 


STATUTES  (Construction  op). 

48  Sliz.  ch.  6,  seo.  9— See  «  Costs." 
22  &  28  Car.  U.  ch.  9— See  ''Costa." 
4  Wm.  IV.  ch.  1,  sec.  17— See  "  Liiiiita- 
lioiiB"  (Statate  of.) 

9  Vic.  oh.  84,  sec.  28— See  ''Mortgage." 
12  Vio.  ch.  81— See  "Mimioipal  Council 
Acts." 

12  Vic.  ch.  82— See  "Pleading,"  9. 
18  &  14  Vic.  ch.  48— See   "Municipal 
Council  Acts,"  10. 

18  &  14  Vic.  ch.  49-See  "Pleading,"  9. 
14  &  15  Vic.  ch.  7,  sec.  8— See  "  Mort- 
gage" 

14  &  15  Vic.  ch.  66,  sec.  2— See  "  Admis- 
flions,"  1. 

14  &  15  Vic.  ch.  122,  sec.  8— See  "Roads." 


ST.  LAWRENCE  TUG  BOATS. 
Delays — Liability  of  oumers  there* 
for.'] — ^Declaration:  That  defendants 
vrere  owners  oi  a  line  of  tow-boats  on 
the  river  St  Lawrence  and  St.  Law- 
rence canals,  and  that  they  received 
a  schooner  of  plaintiff's  to  be  towed 
from  Lachine  to  Kingston  for  reason- 
ahle  reward,  &c.,  and  undertook  to 
use  due  and  reasonable  diligence  and 
dispatch  in  towing  said  schooner. 
Breach — want  of  diligence  and  unrea- 
sonable delay,  &c.  Flea^^l.  Non- 
assumpserunt  2.  That  they  did  use 
due  diligence  and  dispatch,  &c.  Facts 
— Defendants  had  entered  into  a  con- 
tract with  government  to  tow  vessels 
on  the  river  St.  Lawrence.  A  public 
notice  signed  by  the  secretary  of  the 
Board  of  Works,  and  containing  regu- 
lations for  towage,  &c.,  also  signed  by 
defendants,  appeared  in  a  public  news- 
paper at  Kingston.  One  of  the  defen- 
dants, when  examined  as  a  witness, 
proved  the  contract  with  government. 
Plaintiff's  schooner  was  taken  in  tow 
4  A 


at  Lachine  by  one  of  the  line,  and, 
through  the  tow-boat,  was  several  times 
delayed  and  detained  before  reaching 
the  place  of  destination.  Held^  that 
the  contract  with  the  government  was 
sufficiently  proved :  that  the  line  of  the 
tow-boats  having  been  established 
according  to  the  printed  notice  import 
the  basis  on  which  future  constructive 
or  implied  agreements  with  individual 
ship  owners  are  to  be  rested:  that  the 
plaintiff's  vessel  with  a  fixed  and 
known  destination  having  been  taken 
in  tow  by  a  tug  of  defendants,  the 
inference  must  be  that  she  was  to  be 
towed  through  to  her  place  of  destina- 
tion with  due  and  reasonable  diligence 
according  to  the  provisions  contained 
in  the  public  notice,  and  that  without 
a  special  agreement  on  the  subject 
she  should  not  be  dropped  or  deserted 
at  the  pleasure  of  the  owner  of  the 
tug.     Croskin  v.  Calvin  if  Cook^  527. 


TOLLS. 

See  Monet  had  and  reckived,  3. — 

Roads. 


TRESPASS. 

See  Costs. 

— •— 

TRUST  AND  TRUSTEE. 

See  Monet  had  and  received,  1. — 

— ♦— 

UPPER  CANADA  COLLEGE. 

See  Pleading,  9. 

• 
VARIANCES. 
In  name  of  a  corporation  as  stated 
in  a  by-law.'] — <<  Municipal   Council 
Acts,  7." 

— ♦— 

VENDOR  AND  PURCHASER. 

See  Agreement. 
Under  what  circumstances  the  pro- 
perty in  chattels  vests  in  a  vendee  by 
the  contract  of  sale,] — In  an  action  of 
trover  for  wheat  and  flour  of  the  plain- 
voL.  n. 
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Uff,  it  appeared  that  H.  K.  &  Son, ! 
being  the  owners  of  a  grist  mill,  on 
the  14th  October  1851,  applied  to  the 
plaintifTs  agent  for  an  advance  upon 
5000  bushels  of  wheat  alleged  bj  them 
to  be  in  the  mill,  for  which  they  pro. 
duced  the  warehouse  receipt.  The 
agent  preferred  purchasing  the  wheat 
for  the  plaintiff,  and  they  therefore 
gave  him  the  following  receipt:  <<  500/. 
Received  from  R.  A.  G.  agent,  for 
Thomas  Rigney,  New  York,  500/.  on 
account  5000  bushels  of  wheat  sold 
him  at  2s.  9d,  per  bushel.  Toronto, 
14th  October  1851.  (signed)  H.  K. 
&  Son."  And  he  thereupon  paid  the 
500/.,  minus  his  chai^ge  for  agency 
and  brokerage.  The  wheat  in  the 
mill  was  on  the  same  day  insured  by 
H.  K.  &  Son  at  the  request  of  the 
plaintiff's  agent,  in  their  own  names, 
the  policy  providing  that  in  case  of  loss 
the  amount  should  be  paid  to  the  plain- 
tiff. The  agent  then  agreed  with  H. 
K.  6e  Son  for  grinding  5000  bushels  of 
wheat  at  their  mill  before  1st  January 
following,  and  he  debited  them  with 
the  500/.  paid  on  account.  On  the 
16th  October  the  plaintiff's  agent  went 
to  the  mill  and  took  a  sample  of  the 
wheat,  but  as  it  appeared,  without  the 
knowledge  of  H.  K.  &  Son  or  their 
servants.  No  delivery  of  any  part 
was  at  this  time  or  previously  made. 
On  the  I8th,  the  agent,  without  any 
further  communication  with  the  parties, 
made  out  bought  and  sold  notes,  and 
transmitted  the  bought  note  by  letter 
to  the  plaintiff,  and  delivered  the  i;old 
note  to  one  of  the  firm  of  H.  K.  &  Son, 
directing  them  at  the  same  time  to 
deliver  the  fiour  as  ground,  marked 
[R]  to  a  wharfinger  in  Toronto  for 
shipment  to  the  plaintiff  at  New  York. 
On  the  31st  October  H.  K.  &  Son 
assigned  all  their  property  to  the  de- 
fendants, who  duly  registered  the  as- 
signment, and  on  the  4th  November 
H.  K.  &  Son  delivered  possession  to 
the  defendant's  clerk,  which  possession 
was  continued  thenceforward  by  the 


defendants.  On  the  5th  NovemWr 
the  plaintiff's  agent  took  a  formal 
delivery  at  the  mill  of  all  the  wheat 
and  flour  there,  being  348  barrels  of 
flour  and  1500  bushels  of  wheat,  (the 
defendants'  clerk  being  on  the  pre- 
mises but  not  interfering),  and  again 
directed  that  it  should  be  sent  to  To* 
ronto.  None  of  the  flour  at  that  time 
had  been  marked  [R],  but  300  barrels 
were  so  marked  on  this  occasion.  The 
flour  was  not  sent,  as  the  defeodanta' 
agent  forbade  the  teamsters  to  take  it, 
and  on  the  7th  November  he  obtained 
possession  for  the  defendants  of  all  the 
wheat  and  flour  in  the  mill,  which  was 
afterwards  shipped  on  defendant's  ac- 
count, some  of  it  being  marked  [RJ — 
and  being  670  barrels  in  all.  At  the 
trial  evidence  was  given  by  the  miller 
of  H.  K.  &  Son  as  to  the  quantity  of 
wheat  in  the  mill  on  the  ISth  October, 
and  of  the  flour  delivered  from  the 
mill  before  the  assignment  to  the  de* 
fendants,  upon  which  the  defendants 
contended  that  from  the  proved  course 
of  business  in  the  mill,  none  of  the 
identical  wheat  in  the  mill  at  the  time 
of  the  sale  to  the  plaintiff  could  have 
been  manufactured  into  the  flour  of 
which  the  defendants  had  taken  pos- 
session under  the  assignment.  The 
jury  found  a  verdict  for  the  plaintiff, 
with  344/.  3s.  M,  damages.  The 
court  made  absolute  a  rule  for  a  new 
trial  upon  payment  of  costs,  holding 
that  the  evidence  left  it  doubtful 
whether  the  property  in  any  wheat 
ever  vested  in  the  plaintiff;  and  2ndly, 
that  the  weight  of  evidence  rendered 
it  probable  that  no  part  of  the  wheat 
in  the  mill  at  the  time  of  the  contract 
with  the  plaintiff  came  into  the  defen- 
dants' possession.  Rigney  v.  Mtt" 
chell  et  al.,  266. 


VERDICTS. 
\  See  New  Trials. —  Record  (Nni 
'  Prius),  2,  3. 

I     Practice  of  Court,  when  exeemveJ] 
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— ^Where  a  jury  gives  a  greater  verdict 
than  is  warranted  by  the  evidence  and 
data  by  which  they  ought  to  have  been 
guided 9  the  court  will,  where  the 
amount  is  mere  matter  of  computation, 
direct  a  verdict  for  the  plaintiff  for  the 
correct  amount,  or  grant  a  new  trial  on 
payment  of  costs.  Stephenson  v. 
Ranney,  196i 


WAIVER. 
See  Record  (Nisi  Prius),  2,  3. 


WHARFINGER. 

See  Pleading,  10 — Principal  and 
Agent,  2. 
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